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The  volume  of  laws  quoted  as  the  "Revised  Stat- 
utes," or  "Rev.  Stat.,"  refers  to  the  edition  prepared 
in  1866  by  E.  Estabrook. 


The  volume  of  laws  quoted  as  the  "Qeneral  Stat- 
utes,*' or  "Gen.  Stat.,"  refers  to  the  edition  prepared 
in  1873,  by  Guy  A.  Brown. 


Acts  of  various  years  are  cited  by  a  reference  to  the 
volume  jof  laws  of  the  year  in  which  they  were  passed. 


The  volume  of  laws  quoted  as  the  "  Compiled  Stat- 
utes," or  "  Comp.  Stat,"  refers  to  the  edition  prepared 
in  1881  by  Gut  A.  Brown. 


This  volume  contains  a  report  of  all  decisions  hand- 
ed down  prior  to  Nov.  12,  1881,  not  previously  re- 
ported. Opinions  handed  down  after  Nov.  12, 1881, 
and  at  the  January  term,  1882,  will  appear  in  the  next 
volume. 


The  syllabus  of  each  case  in  this  volume  was  pre- 
pared by  the  judge  writing  the  opinion,  in  accordance 
with  Rule  XIV;  the  Index  by  the  reporter,  in  accord- 
ance with  the  plan  mentioned  in  his  preface  to  Vol.  10 
(though  not  abbreviated  to  the  extent  there  suggested), 
with  hopes  of  approval  from  the  profession. 

Lincolriy  Dec.  i,  1881. 


The  following  rule  was  adopted  at  the  July  Term, 
1881. 

Rule  SVIL 

In  all  cases  where  oral  testimony  taken  on  the  trial, 
or  by  deposition,  is  brought  to  the  Supreme  Court  for 
review,  either  by  proceedings  in  error  or  appeal,  the 
answers  of  witnesses  in  narrative  form  shall  alone  be 
included  in  the  transcript,  omitting  all  interrogatories 
except  such  as  may  be  necessary  to  a  correct  under- 
standing of  the  answers  thereto,  or  on  which  error  is 
assigned;  and  omitting  also  all  remarks  of  counsel  in 
argument  when  objecting  to  questions  or  answers,  and 
of  the  judge  in  ruling  thereon.  Where  unnecessary 
matter  is  included  in  the  transcript,  the  costs  thereby 
occasioned  shall  be  taxed  to  the  party  bringing  the 
same  to  this  court. 
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CASES 

ABGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEBRASKA. 

JANUARY  TERM,  1881. 


PRESENT: 
Hon.  SAMUEL  MAXWELL,  Chief  Justics. 
"    GEORGE  B.  LAKE, )  y_-_- 
"    AMASACOBB,         fJ^nxjES. 


11  1 

.46  181 

46  402 

46  611 


I.  P.  Olivb  and  Frederick  Fisher,  plaintiffs  in  error, 
y.  The  State  of  Nebraska,  defendant  in  error. 

1.  Constitntional  Law.    By  sectton  eleven  of  the  bill  of  rights,    |  47  ^^1 

Constitution  of  1876,  all  persons  charged  with  crime  are  enti-  ii  i 
tied  to  **a  speedy  public  trial,  by  an  impartial  jury  of  the  ,  ^  sS 
county  or  dUtriei  in  which  the  offense  is  alleged  to  have  been 
committed." 

2.      :      OF  THE  WORD  "DISTRICT,"  AB  HERS  USED.      The  WOrd 

"  district,"  like  the  word  "county,"  is  here  used  in  a  restrictive 
sense,  to  limit  and  control  the  exercise  of  both  legislative  and 
judicial  power  in  the  punishment  of  criminal  offenders.  It  is 
intended  to  designate  the  precise  portion  of  territory  or  division 
of  the  state  over  which  a  court,  at  any  particular  sitting,  may 
exercise  power  in  criminal  matters.  And  such  division,  by 
whatever  name  it  is  known  in  legislation,  is  co-extensive  with, 
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and  practically  limited  by,  this  constitutional  provision,  to  that 
from  which  a  jury,  for  the  particular  term,  may  legally  be 
drawn. 


:      POWER   OF  THE  LE0I8LATUBB  TO  CBEATE   TRIAL  DI6- 

TRICT8.  While  the  legislature  doubtless  may,  in  their  discre- 
tion, by  general  law,  create  trial  districts  larger  than  a  single 
county,  yet,  to  be  effective,  such  law  must  be  accompanied  by 
one  under  which  Jurors  can  be  called  from  the  whole,  and  not 
merely  from  a  portion  of  such  district. 

:       DESIGN    OF    THIS    C0K8TITUTI0KAL    PROVISION.       The 


grand  design  of  this  constitutional  provision  seems  to  be  to  se- 
cure to  the  accused  a  trial  by  a  jury  from  the  vicinage  where 
the  crime  is  supposed  to  have  been  committed,  so  that  he  may 
have  the  benefit  of  his  own  good  character  and  standing  with 
his  neighbors,  if  these  he  has  preserved,  and  also  of  such  knowl- 
edge as  the  jury  may  possess  of  the  witnesses  who  give  evidence 
before  them. 


:  POWER  OF  THE  LEQISLATURE  TO  ORGANIZE  NEW  COUN- 
TIES. There  is  nothing  in  the  constitution  prohibiting  the 
formation  of  new  counties  out  of  the  unorganised  territory  of 
the  state,  of  such  form  and  dimensions  as  to  the  legislature  may 
seem  best. 


6.      :      EFFECT  OF   FORICINQ   AND   ORGANIZING  NEW   eOUNTT 

OUT  OF  UNORGANIZED  TERRITORY,  FORMERLY  PORTIONS  OF  TWO 

JUDICIAL  DISTRICTS.  When  a  new  county,  formed  by  the  leg- 
islature from  "unorganised  territory"  taken  fh>m  two  judicial 
districts,  becomes  organized  for  county  purposes,  as  the  statute 
directs,  it  thereupon  ceases  to  be  "unorganized  territory,"  and 
is  entitled  to  all  the  rights  and  privileges,  under  the  constitu- 
tion, bestowed  upon  these  governmental  divisions  of  the  state. 
Its  territory  is  no  longer  divided  between  the  two  judicial  dis- 
tricts, but  is  completely  severed  from  both,  and  of  necessity 
must  so  remain  until  the  legislative  duty  of  assigning  it  to  one 
of  them  h  performed.  Under  the  constitution  a  county  cannot 
be  parts  of  two  judicial  districts. 

7.  Statute   Law:     meaning   of  the   term   "unorganized 

COUNTY."  By  the  term  "unorganized  county,"  in  the  act  of 
Feb.  24th,  1879,  "To  authorize  the  judge  of  the  district  court 
to  designate  the  county  where  an  indictment  may  be  found," 
etc.,  is  meant  simply  a  county  whioh  has  not  become  organized 
for  local  government  under  the  statute  providing  how  that  may 
be  done.  The  act  above  referred  to  contemplates  no  such  thing 
as  a  county  unorganized  "for  judicial  purposes,"  for  when  a 
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county  becomes  organized  under  the  law,  it  is  so  for  all  Icnown 
purposes  of  civil  administration^udicial  as  well  as  other. 

8.  District  Courts:     of  theib  cbiminal  jvbisdictiok.    A 

district  court  while  sitting  in  one  county  has  no  jurisdiction 
over  crimes  committed  in  other  organized  counties. 

9.  Change  of  Venue  in  Criminal  Cases.    Under  the  statute, 

an  application  by  a  prisoner  for  a  change  of  the  place  of  trial 
is  addressed  to  the  sound  discretion  of  the  trial  courtj  and  unless 
an  abuse  of  such  discretion  be  clearly  shown,  the  clecision  will 
not  be  interfered  with.  A  motion  for  such  change  to  a  partic- 
ular county  is  bad,  and  may  be  overruled  for  that  reason  alone. 

10.  Jurors:  cohfetbnot  or:  impbbssion  or  guilt.  If  it  be 
shown  by  the  voire  dire  examination  of  a  Juror  that  his  mind  is 
impressed  so  thoroughly  with  the  idea  of  the  prisoner's  guilt 
that  he  cannot  presume  him  to  be  innocent,  and  can  only  admit 
the  "possibility ''  of  his  being  so,  it  is  good  ground  for  chal- 
lenge. 

11.      :      OPINION  BASED  ON  NSWSPAPEB  BBP0BT8.      And  if  a 

Juror  have  an  opinion  as  to  the  guilt  of  the  accused,  even  if 
based  solely  on  newspaper  reports,  so  fixed  as  to  require  evi- 
dence to  remove  it,  he  does  not  stand  indifferent,  and  is  subject 
to  challenge,  although  he  may  believe  that  he  can  render  a  fair 
and  impartial  v.erdiot  on.  the  evidence  produced  in  court. 

12.  Interested  Witness:  his  cboss-ezamination.  Any  in- 
terest that  a  witness  may  have  in  the  result  of  the  trial  of  a 
ease  in  which  he  is  testifying,  whether  pecuniary  or  other,  may 
be  ealled  out  on  his  cross-examination,  as  affecting  his  credi- 
bility. 

18.  Cross-examination  of  Witness  as  to  Identity  of  Pris- 
oner. A  witness  for  the  state  who  had  testified,  on  his  direct 
examination,  to  having  seen  a  person  he  took  for  one  of  the , 
prisoners  near  the  place  of  the  murder,  on  the  evening  preced- 
ing the  night  of  its  eommission,  was  asked,  on  cross-examina- 
tion, how  long  he  had  known  him,  and  answered,  *<  Since  he 
has  resided  in  Plum  Creek.''  He  was  then  asked,  ^<How  long 
has  he  resided  there?"  and  "Have  you  known  him  well  since 
he  lived  there?"  These  questions  were  both  excluded  on  the 
ground  of  immateriality.     Held^  error. 

14.  Beftisal  of  Court  to  hear  Argument.  The  refusal  of  a 
court  to  hear  argument  of  counsel  as  to  the  admissibility  of 
evidence  is  not,  j9«r  se,  error. 
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16.  Examination  of  WitneBses:  bulks  bxspxctiko.  A  court 
may  make  reasonable  rules  respecting  the  examination  of  wit- 
nessee,  but  no  rule  can  be  upheld  that  arbitrarily  dictates  which 
of  several  attorneys,  there  being  no  disagreement  between  them, 
shall  examine  or  cross-examine  a  witness,  or  that  requires  the 
same  attorney  who  took  part  in  the  examination  in  chief  to 
conduct  the  cross-examination. 

16.  Gk>od  Character:  ■xaminatiok  or  withssbss  to.  Where 
a  person  accused  of  crime  introduces  evidence  of  his  good  char- 
acter or  reputation,  it  is  not  competent  for  the  prosecution,  in 
reply,  to  put  in  evidence  particular  facts  tending  to  prove  it  to 
be  bad.  But  if  particular  facts  be  admitted,  either  with  or 
without  objection,  the  accused  has  the  right  to  show  the  cir- 
cumstances under  which  they  occurred. 

17.    Good  character  may  always  be  proved  in  criminal 

cases,  no  matter  how  heinous  the  offense  charged.  Still  it  may 
occur  that  the  crime  is  so  strongly  marked  by  deliberation  and 
atrocity  that  if  the  Jury  are  clearly  convinced  the  accused  was 
a  party  to  it,  his  good  character  should  not  avail. 

18.  Charge  to  Jury.  The  charge  to  a  jury  must  not  be  so  worded 
as  to  be  liable  to  leave  upon  their  minds  an  impression  that  the 
judge  believes  the  prisoner  guilty;  nor  should  it  have  a  tendency 
to  confdse  or  mislead  them. 

19.    :  GOOD  CHABACTER.    An  InstrucUon  by  which  the  Jury 

are  given  to  understand  that,  by  reason  of  being  indicted  and 
put  upon  trial,  the  character  of  the  accused  "  Kaa  a  aiain  orini' 
putaiion"  cast  upon  it,  and  that  his  proof  of  good  character 
was  **to  remove  this  stain  or  imputation,"  and  to  restore  the 
character  to  its  former  state,  is  erroneous. 

20.    :  .   The  purpose  of  evidence  of  good  character  is  to 

disprove  guilt.  But  if  the  accused  offer  no  evidence  of  his  good 
character,  no  legal  inference  can  arise  from  such  omission  that 
he  is  guilty  of  the  offense  charged,  or  that  his  character  is  bad. 

21.    :  ACCOMPLICES.    A  charge  to  the  effect  that  while  it  is 

unsafe  to  convict  upon  the  testimony  of  an  aecomplice  alone, 
the  jury  were  at  liberty  to  do  so  if,  on  due  consideration,  they 
deemed  it  sufficient,  ?ield,  not  erroneous. 

22.    .    A  court  is  not  required  to  multiply  instructions,  with 

changed  phraseology,  on  a  single  proposition  of  law.  One  clear, 
pointed  statement  to  the  jury  of  each  proposition  advanced  is 
sufficient 
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2S.  Verdiot.  In  a  case  of  homicide  a  yerdict  finding  the  accuBed 
guilty  under  a  count  of  the  indictment  charging  death  to  haye 
heen  produced  "by  means  to  the  Jurors  unknown,"  will  be  sus- 
tained, although  there  was  eyidence  before  the  jury  which  would 
haye  warranted  them  in  finding  it  to  haye  been  produced  either 
by  hanging  or  by  shooting. 

Error  to  the  district  court  of  Adams  county. 

The  plaintijBS  in  error  were  indicted  at  a  special  term 
of  the  court  called  in  that  county,  commencing  Feb- 
ruary 26, 1879,  for  the  murder  of  Luther  Mitchell  on 
the  10th  day  of  December,  1878,  in  the  county  of  Ous- 
ter. On  the  24th  of  February,  1879,  the  legislature 
passed  the  following  act: 

"An  act  to  authorize  the  judge  of  the  district  court 
to  designate  the  county  where  an  indictment  may  be 
found,  and  the  person  tried  for  any  felonious  offense 
charged  to  have  been  committed  in  any  unorganized 
county  or  territory  of  this  state,  or  in  any  county  where 
no  district  courts  are  held,  and  to  provide  for  the  pay- 
ment of  fees  and  expenses  incurred  in  the  arrest  and 
prosecution  of  such  persons,  and  to  repeal  an  act  en- 
titled ^  An  act  to  authorize  the  judges  of  the  district 
court  to  designate  the  county  where  an  indictment 
may  be  found,  and  the  person  tried  for  any  felonious 
offense  charged  to  have  been  committed  in  any  unor- 
ganized county,  or  in  any  county  where  no  district 
courts  are  held,'  approved  February  25, 1876. 

"  JBc  it  enacted  by  the  Legislature  of  the  State  of  Nebraska : 

"  Sbotion  1.  That  it  shall  be  lawful  for  the  judge 
of  any  judicial  district  court  within  the  state  of  Ne- 
braska, where  it  has  been  made  to  appear  to  him  that 
a  crime  has  been  committed  amounting  to  a  felony, 
within  any  unorganized  county  or  territory,  or  in  any 
county  where  no  terms  of  the  district  court  of  this 
state  are  held,  iittached  to  or  in  his  said  district  for  judi- 
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cial  or  other  purposes,  to  designate  the  county  in  his  dis- 
trict  wherein  the  alleged  offense  may  be  inquired  into 
by  the  grand  jury,  and  in  case  an  indictment  found, 
the  person  or  persons  so  indicted,  tried:  Provided^ 
nothing  herein  shall  prevent  the  person  or  persons 
indicted,  upon  a  legal  and  proper  application,  remov- 
ing the  trial  thereof  to  some  other  county  in  the  same 
judicial  district;  audj  provided  further  jthsit  all  costs  and 
expenses  for  the  arrest  and  prosecution  of  such  person 
or  persons  shall  be  paid  out  of  the  general  fiind  of  the 
state;  and,  provided  further ^  that  no  bill  for  costs  or  ex- 
penses shall  be  audited  and  paid  without  the  certificate 
of  the  presiding  judge  of  said  district,  that  said  ser- 
vices have  been  performed,  and  that  the  account  is 
correct. 

"Sbo.  2.  Sections  one  and  two  of  an  act  entitled 
^An  act  to  authorize  the  judges  of  the  district  court 
to  designate  the  county  where  an  indictment  may  be 
found,  and  the  person  tried  for  any  felonious  offense 
charged  to  have  been  committed  in  any  unorganized 
county,  or  in  any  county  where  no  district  courts  are 
held,'  approved  February  26, 1876,  are  hereby  repealed. 

"  Sec.  8.  There  being  an  emergency  for  the  taking 
effect  of  this  act,  the  same  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

"Approved  February  24,  a.d.  1879  " 

On  the  26th  day  of  February,  1879,  an  order  was 
made  by  the  district  judge,  and  entered  of  record,  as 
follows: 

Be  it  remembered,  that  on  this  26th  day  .of  February, 
A.D.  1879,  it  having  been  made  to  appear  to  the  Hon. 
William  Gkislin,  Jr.,  judge  of  the  fifth  judicial  district 
of  Nebraska,  that  a  certain  crime,  amounting  to  a  fel- 
ony, to-wit,  the  murder  of  one  Luther  Mitchell,  was 
committed  on  the  10th  day  of  December,  1878,  in 
the  said  so-called  county  of  Custer,  west  of  Sherman 
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county,  and  within  the  fifth  judicial  district  of  the 
state  of  Nebraska,  and  it  appearing  further  that  no 
terms  of  the  district  court  have  been  or  are  now  held 
in  the  said  so-called  county  of  Caster,  and  it  further 
appearing  that  so-called  Custer  county  is  so  situated 
geographically  that  under  the  constitution  of  this  state 
that  all  that  portion  of  said  county  of  Custer  lying  west 
of  Valley  county  is  in  the  sixth  judicial  district  of  the 
state  of  Nebraska,  and  that  all  that  portion  of  said  Cus- 
ter county  lying  west  of  Sherman  county  is  in  the  fifth 
judicial  district  of  the  state  of  Nebraska,  and  it  ftirther 
appearing  that  no  term  of  the  district  court  can  be 
called  for  a  part  of  said  so-called  county,  and  that  no 
district  judge  has  jurisdiction  over  the  entire  county 
so-called  aforesaid,  it  being  in  two  separate  and  distinct 
judicial  districts,  and  that  said  so-called  Custer  county, 
so  far  as  holding  terms  of  district  court  therein,  is  un- 
organized and  not  assigned  to  any  county  for  judicial 
purposes :  wherefore  the  county  of  Adams,  in  the  fifth 
judicial  district  of  the  state  of  Nebraska,  is  hereby,  by 
the  judge  of  the  said  fifth  judicial  district,  designated 
as  the  county  wherein  the  alleged  ofiense  may  be  in- 
quired into  by  the  grand  jury,  and  in  case  an  indict- 
ment is  found,  the  person  or  persons  so  indicted,  tried. 
In  pursuance  of  the  above  act  and  the  foregoing 
order,  an  indictment  having  been  found  by  a  grand 
jury  in  Adams  county,  plaintiffs  in  error  were  put 
upon  their  trial  there,  and  a  verdict  of  guilty  of  murder 
in  the  second  degree  having  been  returned  by  the 
jury,  they  were  sentenced  to  imprisonment  in  the  pen- 
itentiary for  life.  They  then  sued  out  this  writ  of 
error. 

Hmrrum  ^  Neville^  Mason  ^  WhedoUy  James  Laird, 
and  Hamer  ^  Conner^  for  plaintiff's  in  error,  contended, 
inter  dim,  1.  It  is  not  within  the  power  of  the  legisla- 
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tnre  and  a  district  judge  to  prevent  a  trial  in  the  coanty 
where  the  offense  is  alleged  to  have  been  committed. 
An  offense  is  charged  to  have  been  committed  in  a 
duly  organized  county,  with  all  its  county  officers  en- 
gaged in  the  discharge  of  their  official  duties.  But 
this  county  is  assumed  to  lie  half  in  the  fifth  judicial 
district,  and  half  in  the  sixth,  and  on  this  assumption 
it  is  argued  that  it  is  not  judieiaUy  organized.  There 
is  no  such  thing  as  a  ^^  judicial  organization  "  of  a  county 
necessary  to  its  creation.  A  county  is  one  creature  of 
the  law  and  a  court  is  another,  and  a  county  may  exist 
separately  and  independently  of  a  court  The  use  of 
the  word  "district"  in  lieu  of  the  word* "circuit"  may 
tend  to  produce  confusion,  but  should  not  when  we 
remember  that  it  means  the  same  thing — the  counties 
where  the  judge  may  hold  his  courts,  but  not  the  "  trial 
district "  '  The  "  trial  district "  is  that  territory  from  all 
parts  of  which  the  jury  must  be  selected,  and  under 
the  present  constitution  and  laws  is  confined  to  the 
county  where  the  offense  is  committed,  except  the 
accused  demands  a  change  of  venue.  The  act  above 
quoted  is  in  violation  of  the  state  constitution,  and 
also  of  the  constitution  of  the  United  States,  because 
it  permits  the  jurors,  both  grand  and  petit,  to  be 
selected  in  another  county  than  Custer.  Section  11 
of  the  Nebraska  bill  of  rights  is  a  provision  intro- 
duced from  Article  6  of  amendments  to  the  United 
States  constitution.  In  United  States  courts  the  ju- 
rors are  selected  from  the  whole  district,  and  there 
is  no  law  or  rule  by  which  they  must  be  selected 
from  any  particular  portion  of  the  district,  as  for  in- 
stance, Douglas  or  Lancaster  county.  The  meaning 
of  the  word  "district"  in  the  federal  constitution  is 
well  settled;  it  is  either  co-extensive  with  the  limits  of 
the  state,  or  it  is  a  subdivision  of  the  state,  similar  to 
a  county,  with  well  defined  boundaries,  and  having  a 
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court  compelled  to  select  its  juries  from  all  parts  of 
the  territory  in  the  district  It  is  the  dominion  a 
court — ^a  "  trial  district"  If  the  word  " district"  means 
^* trial  district"  in  the  federal  constitution,  should  it 
mean  something  else  in  the  state  constitution?  There 
is  no  adjective  qualifying  the  word  "district"  in  either 
constitution,  but  the  intention  is  apparent  What  is 
the  special  purpose  mentioned  in  both  these  constitu- 
tions? The  "right  to  a  speedy  public  trial  by  an  im- 
partial jury."  If  it  were  possible  that  the  word  dis- 
trict in  the  state  constitution  had  been  used  to  mean 
"judicial  district"  then  there  would  be  a  direct  conflict 
with  the  United  States  constitution,  and  in  such  case 
the  provisions  of  the  state  constitution  are  nugatory 
and  may  be  annulled  and  set  aside.  Exparte  Garland^ 
4  Wall.,  858.  (See  argument  of  Beverdy  Johnson.)  6 
Otto,  482.    7  Otto,  518. 

2.  Can  a  judge  imperil  the  rights  of  a  citizen,  his 
liberty  or  life,  by  neglecting  to  hold  courts  in  the  county 
in  which  the  offense  is  committed,  so  as  to  enable  an 
indictment  and  trial  in  some  other  county  ?  The  legis- 
lature has  said  so.  The  fact  that  "  no  terms  of  the 
district  court  are  held  "  in  the  county,  is  made  sufficient. 
There  may  be  every  facility  and  every  reason  for  hold- 
ing a  court,  yet  if  none  has  been  held  the  judge  may 
procure  the  indictment  and  trial  elsewhere.  Here,  in 
a  country  where  the  laws  are  of  English  origin,  and 
where  the  growth  for  centuries  of  the  highest  civiliza- 
tion is  supposed  to  have  culminated  in  the  strongest 
safeguards  to  human  liberty,  we  find  one  man  invested 
with  the  power  of  dragging  his  fellow  citizen  before 
a  foreign  tribunal,  from  whose  judgment  there  is  no 
escape.  This  is  more  than  regal  power,  it  is  unlimited 
despotism.  If  it  be  law,  the  right  of  the  citizen  to  be 
secure  in  his  person  and  his  property,  in  his  life  and 
his  liberty,  is  a  dream  and  a  myth,  and  the  bill  of 
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rights  may  be  dropped  from  our  constitutions,  state 
and  national,  as  a  silent  letter  in  the  orthography  of 
government. 

3.  If  the  effect  of  an  act  is  to  accomplish  a  result 
forbidden  by  the  constitution,  then  the  act  is  in  viola- 
tion of  the  constitution,  and  is  no  law.  The  thing 
accomplished  thus  far,  is  the  prevention  of  a  trial  in 
the  trial  district,  Custer  county.  Hence  it  follows  that 
an  unconstitutional  result  is  brought  about  by  uncon- 
stitutional means.  Suppose  that  the  legislature,  when 
it  re-districts  the  state — as  it  soon  will — should  leave 
some  county  in  no  district  What  could  then  be  done  ? 
No  courts  could  be  held  until  the  county  should  be  put 
in  a  district  It  must  be  so  in  the  case  at  bar.  In 
dividing  up  the  territory  among  the  several  judicial 
districts,  suppose  that  it  had  been  provided  that  this 
district,  where  we  now  are,  should  be  bounded  by  cer- 
tain township  and  range  lines,  and  by  accident,  from 
which  legislators  and  constitution  framers  are  no  more 
free  than  other  men,  this,  Lancaster  county,  had  been 
cut  in  two  so  that  part  would  be  in  one  district  and 
part  in  another.  It  is  comparatively  an  old  county. 
Courts  were  held  in  it  long  before  the  adoption  of  the 
new  constitution.  Now,  if  the  fact  that  part  of  a 
.county  is  in  one  district  while  part  of  it  is  in  another 
prevents  the  county  from  beiup:  judicially  organized, 
then  Lancaster  county  would  not  be  judicially  organ- 
ized, and  would  be  in  just  the  same  condition  that 
Custer  county  is  now  in.  But  it  would  be  none  the 
less  a  county,  yet  no  courts  could  be  held  until  the 
county  should  be  put  into  a  district  Would  such  a 
mistake  take  away  the  right  of  trial  by  jury  ?  Before 
the  adoption  of  the  new  constitution  containing  the 
mistake  every  citizen  of  Lancaster  county  was  entitled 
to  trial  by  jury.  Would  the  blunder  remove  the  right 
or  destroy  it?  At  most,  the  wheels  of  justice  would 
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only  be  clogged  until  the  next  legislature  removed  the 
bar.  If  such  would  be  the  result  in  the  cabe  supposed, 
then  this  case  must  be  disposed  of  in  the  same  way, 
and  a  new  trial  should  be  ordered  in  Custer  county. 
State  V.  Denton^  6  Coldwell  (Tenn.),  689.  Osbom  v. 
State,  24  Ark.,  629.  JSz  parte  Garland,  4  Wall.,  888. 
Qimrnings  v.  State  of  Missouri,  4  Wall.,  825.  Cbmwwn- 
loealth  V.  Parker,  2  Pick.,  549.  State  v.  Robinson,  14 
Minn.,  454.  Wheeler  v.  State,  24  Wis.,  52.  When  this 
act  was  passed  it  found  the  alleged  offense  committed 
in  Custer  county,  and  no  lawful  act  providing  for  a 
trial  elsewhere.  A  change  of  the  place  of  trial  renders 
the  act  unconstitutional  because  the  district  was  not 
"previously  ascertained."  Art.  6 — ^Amendments  to 
U.  S.  Const  State  of  Minnesota  v.  Gut,  18.  Minn.,  848. 
Gut  V.  State  of  Minnesota,  9  Wall.,  85. 

4.  This  act  is  also  of  the  nature  of  an  ex  post  facto 
law,  because  it  renders  the  right  of  trial  by  jury  prac- 
tically worthless.  Whenever  the  new  remedy  becomes 
worthless  to  either  party  by  reason  of  its  inefficiency, 
it  is  unconstitutional  because  in  conflict  with  Sec.  12 
of  the  Neb.  Bill  of  Rights.  Oetmmings  v.  the  State  of 
Missouri,  4  Wallace,  825.  Ex  parte  Garland,  4  Wall., 
888.  12  Wheat,  608.  8  Wheat,  1.  2  Wheat,  608. 
7  Howard,  288. 

5.  A  change  of  venue  may  be  had  only  upon  the 
application  of  the  defendants.  Sec.  455,  Criminal 
Code. 

C  J.  DUworth,  Attorney  General,  and  C.  W.  Mo 
NamoT,  for  the  State. 

Laeb,  J. 

The  first  point  made  by  counsel  for  the  prisoners  in 
their  brief,  and  the  first  arising  in  the  order  of  steps 
taken  in  the  prosecution  of  the  case  is,  that  the  affidavit 
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of  0.  W.  McNamar,  by  virtue  of  which  the  judge  of 
the  fifth  judicial  district  assumed  jurisdiction  of  the 
alleged  oiiense,  and  designated  Adams  county  in  that 
district  as  the  place  of  trial,  was  insufficient  for  that 
purpose.  The  question  thus  raised  was  renewed  by  the 
motion  to  quash  the  indictment,  and  it  strikes  at  the 
very  foundation  of  the  prosecution. 

The  supposed  authority  for  making  this  affidavit, 
and  that  for  the  subsequent  action  of  the  judge  and 
court  based  thereon,  is  the  act  of  February  24th,  1879 
(Session  Laws  62),  in  the  first  section  of  which  it  is  en- 
acted, ^'  That  it  shall  bo  lawful  for  the  judge  of  any 
judicial  court  within  the  state  of  Nebraska,  when  it 
has  been  made  to  appear  to  him  that  a  crime  has  been 
committed,  amounting  to  felony,  within  any  unorgan- 
ized county,  or  territory,  or  in  any  county  where  no 
terms  of  the  district  court  of  this  state  are  held,  at- 
tached to  or  in  his  said  district  for  judicial  or  other  pur- 
poses, to  designate  the  county  in  his  district  wherein 
the  alleged  ofifense  may  be  inquired  into  by  the  grand 
jury,  and  in  case  an  indictment  found,  the  person  or 
persons  so  indicted  tried."  It  is  contended  on  behalf 
of  the  prisoners  that  this  is  a  void  act,  and  conferred 
no  power  whatever  upon  either  the  judge,  or  court,  to 
'  take  cognizance  of  the  case. 

That  portion  of  the  section  which  we  have  quoted — 
and  it  is  all  of  it  that  need  be  here  noticed — is  but  a 
re-enactment  of  a  prior  statute  on  the  same  subject, 
which,  in  so  far  as  it  pertains  to  unorganized  counties 
in  a  district,  was  before  this  court  in  the  case  of  Dodge 
r.  The  People^  4  Neb.,  220,  and  held  not  to  be  in  con- 
flict with  any  provision  of  our  former  constitution. 
But,  in  view  of  the  words,  ^'^or  in  any  county  where  no 
terms  of  the  district  court  of  this  state  are  heJd^ "  we  were 
then  careful,  in  asserting  the  constitutionality  of  the 
act,  to  go  no  further  than  was  necessary  in  disposing 


JANUARY  TERM,  1881.  13 

Olive  V.  The  State. 

of  that  case.  Accordingly,  in  the  opinion  of  the 
court,  by  Maxwell,  J.,  it  is  said  that,  "  The  act  above 
quoted,  so  far  at  least  as  it  applies  to  unorganized  cotmr 
tiesj  is  clearly  within  the  power  of  the  legislature." 
This  folly  met  the  objection  in  that  case,  and  in  view 
of  the  provisions  of  that  constitution,  doubtless  stated 
the  law  correctly. 

But,  without  at  all  questioning  the  soundness  of  that 
decision,  it  is  now  here  contended  that,  by  force  of  our 
present  constitution,  this  entire  statutory  provision 
must  fall.  The  section  of  the  cons^tution  for  which 
this  effect  is  claimed,  is  the  eleventh  of  the  "Bill  of 
Rights,"  wherein  it  is  declared  that,  "  In  all  criminal 
trials  the  accused  shall  have  the  right  to,  *  *  *  *  a 
speedy  public  trial,  by  an  impartial  jury  of  the  county 
or  district  in  which  the  offense  is  alleged  to  have  been 
committed."  This  provision  of  the  fundamental  law 
is  peculiar  to  the  constitution  of  1875,  there  being 
nothing  similar  to  it  in  that  of  1866,  and  this  is  the 
first  time  we  have  had  occasion  to  consider  it.  Its 
language,  however,  is  too  simple,  and  its  meaning  too 
obvious  to  admit  of  any  serious  doubt  as  to  the  right 
thereby  intended  to  be  secured  to  persons  charged  with 
crime,  under  the  laws  of  this  state.  Of  the  words  em- 
ployed, "district"  is  the  only  one  as  to  the  full  purpose 
of  which  there  can  be,  in  the  minds  of  any,  even  the 
shadow  of  a  doubt.  But  this,  like  the  word  "county" 
in  the  same  sentence,  is  used  in  a  restrictive  sense,  to 
limit  and  control  the  exercise  of  both  legislative  and 
judicial  power  in  the  punishment  of  criminal  offenders. 

In  its  ordinary  meaning  the  word  district  is  common- 
ly and  properly  used  to  designate  any  one  of  the  vari- 
ous divisions  or  subdivisions  into  which  the  state  is 
divided  for  political  or  other  purposes,  and  may  refer 
either  to  a  congressional,  judicial,  senatorial,  represen- 
tative, school  or  road  district,  depending  always  upon 
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the  connection  in  which  it  is  used.  In  the  clause 
quoted,  very  clearly  it  refers  to  neither  of  these,  and 
although  not  synonymous  with  the  word  county,  yet, 
by  its  connection  with  it,  the  intention  evidently  was 
that  they  should  be  taken  in  a  similar  sense,  and  as 
designating  the  precise  portion  of  territory  or  division 
of  the  state  over  which  a  court,  at  any  particular  sit- 
ting, may  exercise  power  in  criminal  matters.  And 
such  division,  by  whatsoever  name  it  may  be  known  in 
legislation,  is  co-extensive  with,  and  practically  limit- 
ed by  this  constitutional  provision  to  that  from 
which  a  jury,  for  the  particular  term,  may  legally  be 
drawn.  And  this  is  in  entire  accord  with  our  consti- 
tutional system  of  district  courts,  by  which  one  is 
designed  for  each  organized  county  having  criminal 
jurisdiction  co-extensive  therewith,  and  assisted  by 
jurors  drawn  in  the  manner  now  provided  by  law  from 
the  whole  body  of  the  people  thereof. 

It  is  doubtless  a  legitimate  inference  from  this  use 
of  the  word  "  district,"  without  in  terms  afBbcing  to  it 
any  definite  territorial  limits,  that  the  legislature  may, 
in  their  discretion,  by  a  general  law  create  trial  dis- 
tricts which  shall  include  more  territory  than  a  single 
county.  But  to  be  effective  under  this  provision  of 
the  constitution  such  law  must  be  accompanied  by  one 
under  which  jurors  can  be  called  from  the  whole  body, 
and  not  from  a  portion  merely,  of  such  district  In 
other  words,  the  trial  district  and  the  jury  district 
must  be  the  same. 

The  grand  design  of  this  provision  of  the  funda- 
mental law  seems  to  be  to  secure  to  the  accused  a  trial 
by  a  jury  from  the  vicinage  where  the  crime  is  sup- 
posed to  have  been  committed,  so  that  he  may  have 
the  benefit  of  his  own  good  character  and  standing 
with  his  neighbors,  if  these  he  has  preserved,  and  also 
of  such  knowledge  as  the  jury  may  possess  of  the  wit- 
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nesses  who  give  evidence  before  them.  Cooley's  Con. 
Lim.,  395.  Presuming  this  view  of  the  law  to  be  cor- 
rect, and  we  have  no  doubt  that  it  is,  how  stands  the 
case  as  to  the  question  of  the  jurisdiction  of  the  court 
ver  the  alleged  oftense  ?  The  indictmfent  alleges  the 
crime  to  have  been  committed  "  within  that  part  of 
Custer  county  lying  west  of  Sherman  county,  and 
within  the  fifth  judicial  district,  *****  and 
where  no  terms  of  the  district  court  are  held  or  have 
ever  been  held,  and  that  said  county  of  Custer  has 
never  been  organized  for  judicial  purposes  and  has 
never  been  assigned  to  any  county  *  *  *  for  ju- 
dicial purposes."  And  it  recites  the  order  of  the  judge 
of  the  fifth  judicial  district,  designating  Adams  county 
as  the  one  "  wherein  said  alleged  crime  *  *  *  * 
should  be  inquired  into  by  the  grand  jury,  *  *  * 
and  in  case  an  indictment  be  found,  said  prisoner  or 
prisoners  so  indicted  be  tried." 

It  was  doubtless  intended  to  show,  by  this  recital, 
that  the  case  was  one  of  those  contemplated  by  the 
aforesaid  statute,  and  also  the  reason  why  the  court, 
while  sitting  in  Adams  county,  was  exercising  juris- 
diction of  a  crime  laid  in  Custer  county.  But  even  if 
it  were  conceded  that  this  statute  is  in  all  respects  a 
valid  act,  the  alleged  Vant  of  county  organization  in 
Custer  is  insufficient  to  bring  the  case  within  it.  No 
such  thing  is  contemplated  by  this  act  as  a  county  un- 
organized "/(9r  judicial  purposes.^'  Where  a  county  is 
once  organized  for  local  government  under  the  law 
providing  how  that  may  be  accomplished,  as  Custer 
county  confessedly  was  at  and  long  before  that  time, 
and  of  which  all  courts  were  bound  to  take  notice,  it 
is  organized  for  all  the  known  purposes  of  civil  admin- 
istration—judicial as  well  as  other — just  as  completely 
as  is  the  oldest  county  in  the  state.  It  is  clear  that  the 
act  itself  makes  no  such  distinction  as  is  here  sought  to 
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be  established.  It  does  not  purport  to  confer  jurisdic- 
tion over  counties  "not  organized  for  judicial  pur- 
poses," but  only  in  "  any  unorganized  comity J^ 

There  is,  however,  a  more  radical  objection  to  be 
noticed.  At  the  adoption  of  the  constitution  of  1875, 
the  territory  now  known  as  Custer  county  was  wholly 
unorganized,  a  portion  of  it  being  in  the  fifth  and  a 
portion  in  the  sixth  judicial  district,  as  formed  by  that 
instrument  Sec.  10,  Art  VI.  In  defining  these  dis- 
tricts, the  constitution  names  several  counties,  together 
with  "the  unorganized  territory  lying  west  thereof,"  as 
the  portion  of  the  state  to  be  embraced  by  each ;  and 
by  the  second  clause  of  the  same  section,  these  districts 
were  to  so  remain  "  until  otherwise  provided  by  law," 
that  is  by  act  of  the  legislature. 

The  boundaries  of  Custer  county  were  defined  by 
an  act  of  the  legislature,  approved  February  17th,  1877. 
In  July  of  that  year  the  first  election  of  county  and 
precinct  ofiicers  was  held,  the  county  seat  located,  and 
all  the  machinery  of  a  complete  county  organization 
put  in  motion,  as  the  statute  directs.  This  done,  that 
which  the  legislature  had  set  apart  as  Custer  county, 
became  detached  from  the  "  unorganized  territory"  of 
the  constitution  and  united  with  the  organized  portion 
of  the  state.  To  it,  thenceforward,  the  term  "unor- 
ganized territory"  was  no  longer  applicable,  nor  could 
it  be  legally  treated  as  such  any  more  than  could 
Douglas  or  Lancaster  county. 

The  position  taken  by  counsel  for  the  state,  that  at 
the  time  of  the  alleged  murder  the  portion  of  territory 
set  apart  and  organized  as  Custer  county  bore,  and 
still  bears,  the  same  relation  to  the  fifth  and  sixth  dis- 
tricts as  at  their  creation  in  1875 — a  part  being  in  each 
— cannot  be  sustained.  The  constitution,  by  an  arbi- 
trary line  drawn  from  east  to  west, divided  the  "unor- 
ganized territory" — by  which  is  to  be  understood  that 
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portion  of  the  state  remaining  at  any  time  without  a 
county  organization — between  these  two  judicial  dis- 
tricts. Now  there  is  nothing  in  the  constitution  pro- 
hibiting the  formation  of  new  counties,  from  time  to 
time,  out  of  this  unorganized  territory,  of  such  form 
and  dimensions  as  to  the  legislature  may  seem  best. 
But  the  division  of  a  county  by  the  line  of  a  judicial 
district  is  expressly  inhibited  by  the  provision  in  the 
eleventh  section  of  said  article,  that  "Such  districts 
shall  be  formed  of  compact  territory,  and  bounded  by 
county  lines"  Therefore,  upon  the  organization  of 
Custer  county,  in  1877,  its  boundaries  no  longer  em- 
braced "unorganized  territory,"  but  that  which  had 
become  organized.  It  no  longer  existed  in  name 
merely,  but  was  a  county  de  facio^  entitled  to  all  the 
rights  and  privileges  under  the  constitution  bestowed 
upon  these  governmental  divisions  of  the  state.  Its 
territory  was  no  longer  divided  between  the  two  judi- 
cial districts,  but,  by  the  acts  of  organization,  was 
completely  severed  from  both,  and,  of  necessity,  must 
80  remain  until  the  legislative  duty  of  assigning  it  to 
one  of  them  is  performed.  When  organized,  the  county 
%t  once  became  a  political  entity,  and,  under  the  pro- 
rision  of  the  constitution  just  referred  to,  could  not  be 
parts  of  two  judicial  districts. 

To  show  perhap^s  more  clearly  how  this  matter 
stands,  suppose  that  in  the  judicial  division  of  the  state 
by  the  constitution,  one  of  the  counties — Douglas,  for 
instance — had  been  overlooked,  or  that  hereafter  in  a 
reorganization  of  the  judicial  districts  by  the  legisla- 
ture under  the  power  given  in  the  constitution  the 
same  thing  should  happen,  would  any  one  for  a  mo- 
ment contend  that  by  reason  of  such  omission  that 
county  could  be  regarded  as  "  unorganized  territory," 
or  that  any  one  of  the  district  judges  could  lawfully 
assume  jurisdiction  over  olienses  committed  therein 
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by  removing  the  supposed  offenders  into  his  own  dis- 
trict for  trial  by  juries  drawn  from  a  county  remote 
therefrom?  If  such  contention  could  not  be  indulged 
in  the  supposed  case  of  Douglas  county,  how  can  it  be 
in  the  real  case  of  Custer?  As  between  the  two, 
wherein  lies  the  difference?  In  the  case  of  a  citizen 
of  Custer  charged  with  crime,  is  not  the  constitutional 
guaranty  of  a  "trial  by  an  impartial  jury  of  the  county 

*  *  *  in  which  the  offense  is  alleged  to  have  been 
committed,''  just  as  sacred,  and  equally  potent,  as  it 
would  be  in  that  of  a  citizen  of  Douglas?  Doubtless 
it  is;  and  so  long  as  it  remains  a  part  of  the  supreme 
law  of  the  state  there  must  be  suitable  lei^islative  pro- 
vision to  enable  the  courts  to  conform  their  practice 
to  it,  or  the  conviction  of  criminals  cannot  be  sus- 
tained. 

Such  being  our  views  of  the  political  status  of  Custer 
county,  aild  of  the  rights  of  the  accused,  we  have  no 
hesitation  in  deciding  that  the  district  court  in  Adams 
county  was  without  jurisdiction,  and  that  the  entire 
proceedings,  resulting  in  the  oonviction  and  sentence 
of  the  prisoners,  are  erroneous  for  that  reason. 

Having  reached  this  conclusion  on  the  question  of 
jurisdiction,  it  is  really  unnecessary  to  examine  the 
numerous  other  questions  raised  on  the  trial  and  pre- 
sented to  us  by  the  record;  but  as  they  are  liable  to  be 
renewed  in  the  further  prosecution  of  the  accused,  we 
will  briefly  notice  some  of  the  more  important  of  them. 
And  the  first  in  order  is  the  application  of  the  prison- 
ers for  a  change  of  the  place  of  trial.  Under  our  stat- 
ute on  this  subject,  such  application  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  unless  an  abuse 
of  such  discretion  be  clearly  shown,  this  court  will  not 
interfere.  But  here  no  abuse  of  discretion  appears, 
and  the  comparative  ease  with  which  competent  jurors 
were  obtained,  under  the  circumstances  surrounding 
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the  case,  shows  the  soundness  of  the  ruling.  Besides, 
the  motion  for  removal  was  bad.  In  demanding  that 
the  case  be  sent  to  a  county  ^^  adjoining  the  comity  of 
Clustery^*  the  prisoners  sought  to  dictate  to  the  court  the 
place  of  trial,  which  of  course  could  not  be  tolerated. 
That  would  have  given  to  the  accused  an  advantage  to 
which  they  were  not  entitled,  and  of  itself  was  good 
ground  for  denying  the  motion. 

A  large  number  of  persons  called  to  serve  as  jurors 
were  challenged  on  behalf  of  the  prisoners,  on  the 
ground  of  their  having  formed  opinions  as  to  the  guilt 
of  the  accused.  But  we  shall  refer  only  to  the  cases 
of  those  to  which  our  attention  has  been  expressly 
called  by  counsel. 

The  first  of  these  is  John  Forner,  who,  after  an  ex- 
amination on  the  part  of  the  state  tending  only  to  show 
him  competent,  was  cross-examined  by  Mr.  Laird  for 
the  prisoners,  and  in  answer  to  a  question  as  to  whether 
he  had  any  opinion  as  to  their  guilt,  answered,  "I  read 
the  newspaper  accounts,  and  did  not  know  anything  to 
the  contrary,  and  in  such  a  case  I  take  it  for  what  it 
is  worth."  His  estimate  of  what  these  newspaper  ac- 
counts were  "  worth,''  "  in  such  a  case,"  is  shown  by  a 
further  examination: 

Q.  Can  you  now  presume  these  men,  Olive  and 
Fisher,  to  be  innocent? 

A.  Well,  no,  I  can't.  Or,  yes,  I  think  there  is  a 
possibility  of  their  being  innocent. 

The  juror  was  then  challenged,  when  the  judge  made 
this  further  examination: 

Q.  You  stated  you  had  formed  or  expressed  no 
opinion  as  to  the  guilt  or  innocence  of  the  det'eudauts 
here,  Olive  and  Fisher? 

A.    I  said  so. 

Q.    Never  read  any  reports  of  the  evidence? 

A.    No,  sir. 
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Q.  Never  conversed  with  any  of  the  witnesses  in 
.the  case? 

A.    No,  sir. 

Q.  Ever  hear  any  witness  testify  in  court  about  the 
matter? 

A,    No,  sir. 

Q.  Have  you  any  bias  or  prejudice  for  or  against 
the  accused? 

A.    I  have  not 

And  thereupon  the  challenge  was  overruled,  to 
which  an  exception  was  duly  taken. 

In  all  criminal  trials  the  presumption  of  law,  in  the 
absence  of  evidence  to  the  contrary,  is  that  the  accused 
is  innocent  Or,  as  expressed  by  another,  **  Innocence, 
as  being  the  moat  natural  and  usual  state,  is  always 
presumed  till  rebutted."  1  Phillips  on  Ev.,  4th  Am. 
Ed.,  604,  note  8.  Garrison  v.  The  People^  6  Neb.,  285. 
But  how  can  this  right,  mercifully  vouchsafed  by  the 
law,  be  enjoyed,  if  those  accused  shall  be  required  to 
submit  their  cases  to  the  decision  of  jurors  who  are 
either  unable  or  unwilling  to  extend  it?  The  answer 
of  this  juror,  showing  as  it  does  that  his  mind  was  so 
impressed  by  what  he  had  read  or  heard  that  he  could 
not  presume  the  prisoners  to  be  innocent,  but  only  the 
*^po8sibilUi/''  of  their  being  so,  is  not  at  all  modified  by 
his  further  examination,  which  we  have  given.  In 
that  state  of  mind  he  could  not  stand  indifferent  be- 
tween the  state  and  the  accused — an  indispensable 
requisite  to  qualification  when  insisted  upon.  We  are 
of  opinion,  therefore,  that  the  challenge  to  this  juror 
ought  to  have  been  allowed. 

The  jurors  Snyder  and  Richardson,  under  the  rule 
observed  by  this  court  in  several  cases  brought  here 
for  review,  were  also  disqualified.  Their  respective  ex- 
aminations elicited  substantially  the  same  state  of  facts 
as  to  each,  and  we  think  show  very  conclusively  that 
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their  minds  were  biased  against  the  prisoners.  To 
questions  put  to  them  on  behalf  of  the  state,  both  an- 
swered that  they  had  opinions  as  to  the  guilt  of  the 
accused;  that  their  opinions  were  formed  from  reading 
newspaper  accounts  of  the  murder;  and  that  notwith- 
standing such  opinions  they  were  unbiased,  and  could 
render  a  fair  and  impartial  verdict  upon  the  evidence. 
But  these  opinions  of  themselves  seem  to  have  been 
hardly  warranted  in  view  of  their  further  examination 
by  counsel  for  the  prisoners,  from  which  we  quote, 
first  from  that  of  Snyder. 

Q.  You  said  you  had  an  opinion  from  reading  the 
newspapers? 

A.    Yes,  sir. 

Q.    Ever  changed  that  opinion  ? 

A,    No,  sir. 

Q.     Would  it  require  testimony  to  remove  it? 

A.     Certainly  it  wotdd, 

Q.  The  opinion  which  you  now  have,  and  which 
would  require  testimony  to  remove,  is  in  regard  to  the 
guilt  or  innocence  of  the  accused? 

A.    Yes,  sir. 

Q.    And  for  the  crime  charged  here? 

A.    All  I  know  about  it  is  what  I  have  read. 

Q.  But  it  is  in  regard  to  the  indictment  for  which 
they  are  on  trial  ? 

A.  If  they  are  guilty  they  ought  to  suffer  the  con- 
sequences. 

Q,  Have  you  an  opinion  as  to  the  crime  charged 
that  would  require  testimony  to  remove? 

A.    I  have  that  opinion  yet. 

Q.  Ib  it  in  regard  to  the  guilt  or  innocence  of  the 
accused? 

A.    Yes,  sir. 

Thereupon  several  questions  were  put  by  the  court 
as  to  the  basis  of  the  juror's  opinion,  but  bringing  oat 
nothing  new,  followed  by  this  one : 
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Q.  Can  you  ait  on  this  case,  notwithstanding  your 
previous  opinion,  and  render  just  as  &ir  and  impartial 
a  verdict  as  though  you  had  never  heard  of  the  case  ? 

A.    Yes,  sir. 

And  firom  the  examination  of  Richardson, 

Q.    You  say  you  have  an  opinion  ? 

A.    Yes,  sir. 

Q.  With  respect  to  the  guilt  or  innocence  of  the 
accused  here,  and  for  the  crime  charged? 

A.    I  have  from  reports  I  have  read  or  heard. 

Q.    Would  it  take  evidence  to  remove  that  opinion? 

A,    It  would. 

Q.  By  reason  of  what  you  have  heard,  then,  can 
you  say  whether  you  have  any  bias  or  prejudice  against 
the  defendants  ? 

A.    Not  in  the  least 

Q.  "But  you  have  an  opinion  as  to  their  guilt  or  in- 
nocence which  it  would  require  evidence  to  remove  ? 

A.    I  have. 

Q.  State  if,  in  your  opinion,  the  opinion  you  have 
formed  will  be  liable  to  influence  your  verdict? 

A.  Not  in  the  least  I  have  only  made  up  my 
mind  from  reports  in  different  journals  I  have  read. 

Q.    But  it  would  take  testimony  to  remove  it? 

A.    Yes,  sir,  it  would. 

Q.  If  there  should  not  be  enough,  you  would  still 
have  that  opinion  ? 

A.    Yes,  sir,  I  think  I  should. 

Q.  In  your  present  condition  of  mind  you  want 
evidence  ? 

A*    Yes,  sir. 

By  the  court : 

Q,  Notwithstanding  any  opinion  you  have  formed, 
can  you  sit  on  the  trial  of  this  cause  as  a  juror,  and 
hear  the  evidence,  and  render  just  as  fair  and  impar- 
tial a  verdict  as  though  you  never  formed  any  opinion  ? 
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A.    Yes,  811!,  I  can. 

Bias  is  that  which  sways  the  mind  toward  one  opin- 
ion rather  than  another.  Therefore  a  jury  is  biased 
when  from  any  cause  or  influence  he  is  inclined  to- 
ward one  party  to  the  action  rather  than  the  other;  or 
when,  in  a  criminal  case,  he  is  inclined  to  convict  ra- 
ther than  to  acqiiit,  or  vice  versa.  And  in  the  case  of 
one  charged  with  crime,  if  a  juror's  bias  be  so  strong 
in  &vor  of  guilt  that  he  cannot  rid  himself  of  it  with- 
out he  have  evidence  of  innocence,  his  retention  on 
the  panel  would  certainly  put  the  accused  to  a  disad- 
vantage at  the  outset  of  the  trial,  which  in  a  doubtful 
case  might  be  the  real  cause  of  conviction,  whether 
justly  or  unjustly. 

^^In  all  criminal  prosecutions''  the  constitution 
guarantees  to  the  accused  a  ^^  trial  by  an  impartial  ju- 
ry," that  is,  a  jury  unbiased— just;  a  jury  that  will  give 
him  the  benefit  of  all  his  rights,  including  that  of  the 
presumption  of  his  entire  innocence  of  crime  until  pro- 
ven guilly.  Ovrry  v.  The  State^  4  Neb.,  545.  OarroU 
V.  The  t^ate^  5  Id.,  81.  And  it  is  the  duty  of  the  courts 
to  see  to  it  that  this  guaravty  is  enforced.  We  are  of  opin- 
ion that  the  challenges  to  these  two  jurors  ought  to 
have  been  allowed. 

Several  exceptions  to  rulings  of  the  court  on  the  ad- 
mission of  evidence  are  preserved,  of  which  we  will 
notice  the  more  important  One  of  the  witnesses  for 
the  prosecution,  McNamar,  was  asked  on  cross-exam- 
ination if  he  were  not  acting  as  one  of  the  attorneys 
for  the  state,  and  answered  that  he  was.  This  was 
proper,  as  tending  to  show  interest  on  his  part.  He 
was  then  asked  whether  he  were  paid  by  the  state, 
which,  on  objection  on  the  ground  of  immateriality, 
was  excluded,  and  we  think  properly.  This  was  fol- 
lowed by  questions  as  to  whether  he  were  not  interest- 
ed in  a  case  against  the  prisoner  Olive,  brought  by  the 
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survivors  of  one  of  the  deceased,  to  recover  $5,000 
damages.  These  questions,  on  objection  by  the  at- 
torney for  the  state,  were  ruled  to  be  "  immaterial  and 
improper  cross-examination."  In  this  we  think  the 
court  erred.  The  evidence  thus  sought  was  material, 
tending  as  it  did  to  show  that  the  witness  was  interest- 
ed in  procuring  a  conviction,  and  as  placing  him  in  his 
real  attitude  toward  the  prisoners,  before  the  jury,  by 
which  they  could  the  better  judge  his  testimony.  And 
it  was  proper  to  bring  this  out  on  the  cross-examina- 
tion. Any  interest  which  a  witness  may  have  in  the 
result  of  the  trial  in  which  he  is  testifying,  whether 
pecuniary  or  other,  may  be  called  out  on  his  cross- 
examination,  as  affecting  his  credibility.  Mr.  Green- 
leaf  says :  "  The  power  of  cross-examination  has  been 
justly  said  to  be  one  of  the  principal,  as  it  certainly  is 
one  of  the  most  efficacious,  tests  which  the  law  has 
devised  for  the  discovery  of  truth.  By  means  of  it, 
the  situation  of  the  witness  with  respect  to  the  parties 
and  to  the  subject  of  litigation,  his  interest,  his  motives, 
his  inclination  and  prejudices,  ******* 
are  all  fully  investigated  and  ascertained,  and  submit- 
ted to  the  consideration  of  the  jury  before  whom  he 
has  testified,  and  who  have  thus  had  an  opportunity 
of  observing  his  demeanor  and  of  determining  the  just 
weight  and  value  of  his  testimony." 

Where  it  is  fully  understood  by  the  presiding  judge 
that  these  are  among  the  purposes  of  a  cross-examina- 
tion, he  should  be  more  inclined  to  enlarge  than  to 
narrow  the  limits  to  which  it  may  be  carried.  Preju- 
dicial errors  in  cross-examination,  it  will  be  observed, 
occur  most  frequently  by  restricting  too  much  the  field 
of  inquiry. 

During  his  examination  in  chief  this  witness  also 
testified,  that  on  the  evening  before  the  murder,  while 
following  the  party  who  were  taking   Mitchell   and 
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Ketcbam  from  Plum  Creek  to  Custer  county,  three 
horsemen  passed  him,  going  in  the  same  direction,  and 
towards  the  place  where  the  bodies  of  the  murdered 
men  were  found  the  next  morning.  That  he  "was 
quite  well  satisfied '^  that  the  foremost  horseman  was 
the  prisoner  Olive,  although  "i^  was  too  near  dusk  to 
define  the  features''  at  the  distance  they  were  from  him. 
On  cross-examination  he  was  asked  how  long  he  had 
known  Olive,  and  answered  "  Since  he  has  resided  in 
Plum  Creek."  This  was  followed  by  two  questions — 
"How  long  has  he  resided  there?"  and  "Have  you 
known  him  well  sinceOie  lived  there?" — both  of  which, 
on  objection,  were  held  to  be  immaterial.  In  this,  too, 
the  court  erred,  Olive  certainly  had  the  right  to  have 
the  testimony  of  Mcilfamar  as  to  having  seen  him  on 
the  road  go  to  the  'jury  for  no  more  than  it  was  really 
worth,  or  to  throw  whatever  discredit  upon  it  h^  could 
by  showing  that  his  acquaintance  with  him  was  so 
slight,  and  for  so  short  a  time,  that  under  the  circum- 
stances the  pretended  identification  must  have  rested 
on  mere  suspicion  only. 

It  is  also  assigned  for  error  that,  generally,  through- 
out the  trial  the  court  refused  to  hear  counsel  in  argu- 
ment upon  the  admissibility  of  testimony.  But  we 
are  aware  of  no  rule  making  it  error,  per  se,  for  a 
judge  to  refuse  advice  from  counsel  on  a  question  of 
this  sort  If  he  rule  correctly,  nothwithstanding  his 
refusal  to  accept  the  proffered  information,  no  harm  is 
done,  and  there  is  no  error  to  correct. 

Another  and  quite  novel  error  assigned  is,  that  the 
court  refused  to  permit  Mr.  Laird,  one  of  the  attor- 
neys for  the  prisoners,  to  cross-examine  the  witness 
Bion  Brown,  called  by  the  prosecution,  on  the  ground 
that  another  attorney,  Mr.  Hamar,  had  conducted  the 
case  for  the  defense  during  the  direct  examination.  If 
the  court  so  decided,  it  was  error.    The  record,  how- 
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ever,  fails  to  show  any  ruling  upon  the  queation.  All 
that  it  shows  is  this:  "Pros,  object  to  Mr.  Laird  cross- 
examining  the  witness,  on  the  ground  that  Mr.  Hamer 
had  conducted  the  case  for  the  defense  daring  the  direct 
examination,  and  referred  to  bar  rule  JLIV.  By  Mr. 
Laird — ^I  have  been  asked  by  my  co-counsel  to  exam- 
ine the  witness.  It  would  have  been  a  pleasure  to  me 
to  have  done  so  from  the  first,  had  I  been  in  the  room 
when  it  commenced.  I  desire  to  protest  on  the  part 
of  the  counsel  for  the  defense  against  the  rule  in  this 
case,  and  I  offer  to  proceed  with  the  examination  of 
the  witness  in  the  way  pointed  out  by  law,  and  except 
to  the  rulings  of  the  court"  Thereupon  Mr.  Hamer 
proceeded  to  cross-examine  the  witness.  What  this 
"bar  rule  XIV"  is  we  are  not  informed,  but  whatever 
its  effect,  it  seems  to  have  been  construed  by  counsel 
as  debarring  Mr.  Laird  from  examining  the  witness, 
and  therefore  no  express  ruling  by  the  court  upon  the 
question  was  insisted  upon. 

A  court  may  doubtless  make  reasonable  rules  for 
the  regulation  of  the  examination  of  witnesses,  and  go 
so  far  even  as  to  require  the  attorney  who  begins 
either  the  examination-in-chief  or  the  cross-examina- 
tion to  complete  it.  To  this,  however,  there  must 
necessarily  be  some  exceptions,  as  where,  during  an 
examination,  the  attorney  from  any  cause  is  disabled 
to  proceed;  in  such  case  it  may  of  course  be  conclud- 
ed by  another.  But  no  rule  can  be  upheld  that  arbi- 
trarily dictates  which  of  Goveral  attorneys  in  a  case-^ 
there  being  no  disagreement  between  them — shall  ex- 
amine or  cross-examine  a  witness,  or  that  requires  the 
same  attorney  who  took  part  in  the  exaraination-in- 
chief  to  conduct  the  cross-examination.  A-  rule  of  this 
sort  could  serve  no  good  purpose,  and  would  unwar- 
rantably interfere  with  the  constitutional  right  of  a 
party  to  select  his  own  counsel  to  represent  him  in  the 
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Beveral  branches  of  the  case.  One  attorney  may  be 
employed  with  special  reference  to  the  examination  or 
croes-ezamination  of  witnesses,  or  of  a  particular  wit- 
ness, another  to  argae  questions  of  law  to  the  court, 
and  still  another  to  sum  up  the  case  to  the  jury,  and  to 
do  this  is  a  right  which  no  court  can  rightfully  deny. 

On  behalf  of  the  prisoner  Olive  a  witness  was  called 
who  testified  that  he  had  the  reputation  of  being  a 
peaceable,  law-abiding  citizen.  On  cross-examination 
this  witness  was  asked,  against  objection,  if  he  had 
not  heard  of  Olive  having  on  a  certain  occasion  drawn 
a  revolver  on  some  one,  to  which  he  gave  an  affirma- 
tive answer.  On  re-examination  counsel  for  the  ac- 
cused proposed  to  show  by  this  witness  the  circum- 
stances under  which,  on  the  occasion  referred  to,  the 
revolver  was  used.  This  the  court  would  not  permit, 
and  ruled  the  proposed  testimony  from  the  jury. 

In  ChmmomDeaUh  v.  O'jBrten,  119  Mass.,  842,  it  was 
held  to  be  the  rule,  when  a  person  accused  of  a  crime 
introduces  evidence  of  his  good  reputation,  that  ^4t  is 
not  competent  for  the  government,  in  reply,  to  put  in 
evidence  of  particular  facts,"  tending  to  show  it  to  be 
bad.  And  in  1  Phillips  on  Evidence,  4  Am.  Ed.,  765, 
it  is  laid  down  that  '^  evidence  will  not  be  admitted  on 
the  part  of  the  prosecution  to  show  the  bad  character 
of  the  accused  person,  unless  he  has  called  witnesses 
in  support  of  his  character;  and  even  then  the  prose- 
cution cannot  examine  as  to  particular  facts,  the  gen- 
eral character  of  the  accused  not  being  put  in  issue, 
but  coming  in  collaterally." 

'  The  admission  of  the  particular  fact  of  using  a  re- 
volver, against  the  prisoner's  objection,  therefore  was 
error;  but  it  having  been  done,  the  error  was  much 
aggravated  by  reftising  to  permit  him  to  show  the  cir- 
cumstances under  which  he  used  it.  And  even  if  the 
prisoner  had  not  objected  to  the  fact  thus  called  out 
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by  the  prosecution,  he  would  have  had  the  right,  un- 
questionably, to  re-examine  the  witness  in  reference 
thereto,  and  thus  place  the  transaction  in  its  true  light 
before  the  jury.  "K  the  counsel  chooses  to  cross- 
examine  the  witness  to  facts  which  are  not  admissible 
in  evidence,  the  other  party  has  a  right  to  re-examine 
him  as  to  the  evidence  so  given."  1  Greenleaf  on 
Evidence,  Sec.  468. 

Although  the  accused  has  the  right  in  all  criminal 
cases,  no  matter  how  heinous  the  offense  charged  may 
be,  to  give  evidence  of  his  previous  good  character 
if  he  can,  yet  when  it  is  so  strongly  marked  by  de- 
liberation and  atrocity,  as  in  the  one  under  consider- 
tion,  if  the  jury  are  convinced  that  the  accused  parti- 
cipated in  it,  good  character  should  be  of  no  avail, 
even  to  mitigate  the  degree  of  criminality.  Whar. 
Am.  Grim.  Law,  Sees.  643,  644. 

In  the  first  instruction  to  the  jury  this  language  is 
found,  and  was  duly  excepted  to  by  the  defendants: 
**Tou,"  the  jury,  "  must  therefore  bear  in  mind  that 
it  is  a  settled,  inviolable  principle  that,  anterior  to  con- 
trary proof,  the  accused  shall  be  considered  as  legally 
innocent,  and  that  their  case  shall  receive  the  same 
dispassionate  and  impartial  consideration  as  if  they 
were  really  so.  Again,  you  must  bear  in  mind  every 
consideration  of  truth,  justice,  and  prudence  requires 
that  if  the  guilt  of  the  accused  is  not  incontrovertibly 
established,  however  suspicious  judged  by  you,  and 
construed,  not  by  arbitrary  assumption  alone,  but  by 
the  application  of  the  principles  of  experience  in  rela- 
tion to  the  immutable  laws  of  human  nature  and  con- 
duct." 

By  the  first  paragraph  of  this  quotation,  if  we  rightly 
understand  it,  the  jury  were  in  effect  told  that  until 
contrary  proof  had  been  made  to  them  the  accused, 
though  guilty  of  the  crime  charged,  should  be  consid- 
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ered  innocent.  The  language  used  was  at  least  liable 
to  leave  upon  the  jurors'  minds  the  impression  that  the 
judge,  who  had  listened  with  them  to  the  evidence  ad- 
duced, really  believed  them  to  be  guilty.  If  an  in- 
struction do  this  it  is  erroneous.  But  what  was  in- 
tended by  the  portion  remaining  we  know  not.  It 
expresses  no  idea  and  is  manifestly  an  unfinished  sen- 
tence. Whether  its  effect  on  the  jury  were  a  proper 
one  none  can  know.  It  is  more  than  likely,  however, 
that  its  tendency  was  to  confuse  if  not  to  mislead 
them.  Such  being  the  case  it  was  erroneous.  Mutual 
Hail  Insurance  Company  v.  WUde,  8  Neb.,  427.  People 
V.  WUliams,  17  Gal.,  142. 

Another  instruction  seriously  complained  of  is  as 
follows:  "Every  man  is  presumed  in  law  to  have  a 
good  character  until  the  contrary  is  proved.  The  in- 
dictment in  this  case  having  been  found  and  the  pris- 
oners put  on  trial,  their  characters  thereby  have  a  stain 
or  imputation  cast  upon  the  original  presumption.  To 
remove  this  stain  or  imputation,  and  restore  their 
characters  to  its  former  presumption,  they  have  intro- 
duced witnesses  to  prove  their  good  character  among 
their  neighbors  and  in  the  community  in  which  they 
live,  for  peaccableness,  quietness,  and  as  law-abiding 
citizens,     *     *     *     *    " 

This  instruction  is  faulty;  jirst^  in  its  statement  that 
by  the  facts  of  indictment  found  and  the  placing  of  the 
accused  on  trial  a  stain  or  imputation  rested  on  their 
characters;  and  second^  in  limiting  the  object  of  this 
evidence  to  the  restoration  of  their  characters  to  their 
former  condition.  Wharton  says :  "  The  general  object 
for  which  such  evidence  is  introduced  is  to  disprove 
guilt.**  And  that,  even  if  the  accused  "offer  no  evi- 
dence of  his  good  character,  no  legal  inference  can 
arise  from  such  omission  that  he  is  guilty  of  the  offense 
charged,  or  that  his  character  is  bad."    Whar.  Am.  Grim. 
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Law,  sees.  686,  687.  The  exception  to  this  instruction 
therefore  was  well  taken. 

Another  instruction  complained  of  is  one  as  to  the 
effect  that  might  be  given  to  the  testimony  of  an  ac- 
complice in  the  alleged  crime.  The  jury  were  told 
that  while  it  was  unsafe  to  convict  upon  such  testi- 
mony alone,  they  were  at  liberty  to  do  so  if,  on  due 
consideration,  they  deemed  it  sufficient.  In  this  there 
was  no  error.  "The  preponderance  of  authority  in 
this  country  is,  that  a  jury  may  convict  a  prisoner  on 
the  testimony  of  an  accomplice  alone;  though  a  court 
may,  in  its  discretion,  advise  them  to  acquit,  unless 
such  testimony  is  corroborated  on  material  points." 
Whar.  Am.  Grim.  Law,  sec.  788.  "  The  degree  of  credit 
which  ought  to  be  given  to  the  testimony  of  an  accom- 
plice is  a  matter-  exclusively  within  the  province  of  the 
jury.  It  has  sometimes  been  said  that  they  ought  not 
to  believe  him  unless  his  testimony  is  corroborated  by 
other  evidence ;  and,  without  doubt,  great  caution  in 
weighing  such  testimony  is  dictated  by  prudence  and 
good  reason.  But  there  is  no  such  rule  of  law;  it  be- 
ing expressly  conceded  that  the  jury  may,  if  they 
please,  act  upon  the  evidence  of  the  accomplice,  with- 
out any  confirmation  of  his  statement''  1  Greenleaf 
on  Ev.,  sec.  880.  This  instruction  contained  a  proper 
caution  to  the  jury  in  receiving  such  testimony,  and 
we  think  laid  the  law  down  correctly. 

Errors  are  also  assigned  to  the  refusal  of  the  court 
to  give  to  the  jury  several  of  the  instructions  tendered 
on  behalf  of  the  prisoners,  but  not  having  been  partic- 
ularly relied  on  in  argument,  we  shall  not  take  time 
in  this  opinion  to  refer  specially  to  them.  On  looking 
them  over,  however,  we  find  those  that  would  have 
been  proper  related  generally  to  matters  already  suf- 
ficiently charged  upon,  and  that  they  might  have  been 
and  probably  were  refused  for  that  reason.     One  clear, 
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pointed  statement  of  each  legal  proposition  is  sufficient 
It  is  unnecessary  to  the  cause  of  justice — nay,  abso- 
lutely hurtful — to  smother  the  jury  under  a  load  of  rep- 
etitions with  changed  phraseology,  as  is  sometimes 
done,  through  fear  very  likely  of  rejecting  something 
that  ought  to  be  given  them. 

The  only  remaining  point  we  shall  notice  concerns 
the  verdict.  The  prisoners  were  found  guilty  as  charged 
in  the  sixth  count  of  the  indictment,  which  charged 
the  killing  to  have  been  done  "  by  means  to  the  jurors 
unknown.''  It  is  contended  that  while  there  was  some 
evidence  of  the  deceased  having  been  killed  by  shoot- 
ing, hanging,  or  burning,  there  was  none  to  justify  the 
conclusion  which  the  jury  reached.  The  practice  has 
come  to  be  quite  common  in  framing  indictments,  es- 
pecially in  cases  where  there  can  be  a  possible  doubt 
as  to  the  instrument  or  mBans  employed  to  destroy 
life,  to  add  a  count  charging  it  to  have  been  done  with 
some  instrument  or  by  some  means  to  the  jurors  un- 
known. And  in  cases  like  the  one  before  us,  this 
course  is  not  only  entirely  proper,  but  the  failure  to 
observe  it  would  be  censurable  negligence  in  the 
pleader. 

It  not  unfrequently  happens  in  cases  of  homicide 
that  the  condition  of  the  remains  of  the  deceased  is 
such  that  it  is  absolutely  impossible  to  know  with  rea- 
sonable certainty  by  which  of  several  means  life  was 
taken,  while  there  is  no  doubt  whatever  as  to  who  was 
the  guilty  party.  In  such  case  a  count  of  the  descrip- 
tion of  the  one  now  under  consideration  enables  the 
jury  to  find  a  verdict,  when  if  it  required  them  to  agree 
upon  the  particular  instrument  or  means  used  by  the 
slayer,  they  might  be  unable  to  do  so. 

While  in  our  opinion  the  evidence  would  support  a 
finding  that  death  was  caused  either  by  hanging  or 
shooting,  it  is  not  so  clear  by  which  mode  as  to  war- 
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rant  us  in  saying  that,  in  this  respect,  the  verdict  was 
unjustifiable. 

Such  being  our  views,  it  follows  that  the  judgment 
of  the  district  court  must  be  reversed,  the  indictment 
quashed,  and  the  prisoners  handed  over  to  the  proper 
authorities  of  Ouster  county  to  be  proceeded  against 
according  to  law. 

Reverskb. 
Maxwell,  Oh.  J.,  dissenting. 

To  that  part  of  the  opinion  of  the  majority  of  the 
court  holding  that  the  court  below  had  no  jurisdiction, 
I  cannot  give  my  assent  It  may  be  conceded  that  a 
district  for  the  trial  of  a  person  accused  of  crime  can- 
not be  formed  after  the  commission  of  the  alleged 
offense.  And  in  my  opinion  that  has  not  been  done 
in  this  case.  The  act  approved  Feb.  26,  1875,  pro- 
vided that  "it  shall  be  lawful  for  the  judge  of  any  ju- 
dicial district  within  the  State  of  Nebraska,  when  it  is 
made  to  appear  to  him  that  a  crime  has  been  commit- 
ted, amounting  to  a  felony,  within  any  unorganized 
county  or  territory,  or  in  any  county  where  no  terms 
of  the  district  court  are  held,  attached  to  or  in  his  said 
district  for  judicial  or  other  purposes,  to  designate  a 
county  in  his  district  wherein  the  alleged  offense  may 
be  inquired  into  by  the  grand  jury,  and  in  case  an  in- 
dictment is  found,  the  person  or  persons  so  indicted 
tried,''  etc.     Laws  1875,  81. 

This  act  was  held  valid  as  to  an  offense  committed 
in  an  unorganized  county,  in  Dodge  v.  The  Peopkj  4 
Neb.,  220.  That  act  was  superseded  by  one  contain- 
in^  the  same  powers,  passed  in  1879,  after  the  murder 
with  which  these  parties  are  charged  was  committed. 
Laws  1879,  62.  This  act,  therefore,  was  merely  a  con- 
tinuation of  the  act  of  1875 — ^that  is,  it  was  merely 
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continuing  in  force  the  provisions  of  the  act  of  1875, 
which  we  recently  held  were  continued  in  force  by  the 
new  act.  State  v.  McCoU,  9  Neb.,  203.  In  re  Hall,  10 
Neb.,  587.  The  authority  of  the  judge  in  such  case 
seems  therefore  to  exist  without  serious  question. 

Was  Custer  county  unorganized  during  the  years 
1878, 1879? 

Section  one  of  an  act  "to  define  the  boundaries  of 
Custer  and  Wheeler  counties,"  approved  Feb.  17, 1877, 
provides  "that  all  that  portion  of  the  State  of  Nebraska 
commencing  at  the  south-east  corner  of  township  18 
north,  of  range  17  west  of  the  sixth  principal  meridian, 
thence  north  to  the  north-east  corner  of  township  20 
north,  of  range  17  west,  thence  west  to  the  north-west 
comer  of  township  20  north,  of  range  25  west,  thence 
south  to  the  south-west  corner  of  township  18  north, 
of  range  25  west,  thence  east  to  the  place  of  beginning, 
be  and  tHe  same  shall  constitute  the  county  of  Custer." 
Laws  1877,  211. 

This  act  of  itself  would  be  sufficient  to  form  the 
county,  were  it  not  for  the  provisions  of  the  constitu- 
tion prohibiting  the  formation  of  a  county  in  two  judi- 
cial  districts. 

Section  10  of  Art.  VI  of  the  constitution  provides 
that  "the  state  shall  be  divided  into  six  judicial  dis- 
tricts, in  each  of  which  shall  be  elected  by  the  electors 
thereof,  one  judge,  who  shall  be  judge  of  the  district 
court  therein,  and  whose  term  of  office  shall  be  four 
years.  Until  otherwise  provided  by  law  said  districts 
shall  be  as  follows:  ***** 
Fifth  District.  The  counties  of  Buffalo,  Adams,  Web- 
ster, Franklin,  Harlan,  Kearney,  Phelps,  Gosper,  Fur- 
nas, Hitchcock,  Dundy,  Chase,  Cheyenne,  Keith,  Lin- 
coln, Dawson,  Sherman,  Red  Willow,  Frontier,  and 
the  unorganized  territory  west  of  said  district.  Sixth 
District  The  counties  of  Cuming,  Dakota,  Dixon, 
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Cedar,  Wayne,  Stanton,  Madison,  Boone,  Pierce,  Knox, 
Antelope,  Holt,  Greeley,  Valley,  and  the  unorganized 
territory  west  of  said  district." 

"  Section  11.  The  legislature,  whenever  two-thirds 
of  the  members  elected  to  each  house  shall  concur 
therein,  may,  in  or  after  the  year  one  thousand  eight 
hundred  and  eighty,  and  not  oftener  than  once  in  every 
four  years,  increase  the  number  of  judges  of  the  dis- 
trict courts  and  the  judicial  districts  of  the  state.  Such 
districts  shall  be  formed  of  compact  territory,  and 
bounded  by  county  lines;  and  such  increase  or  any  change 
in  the  boundaries  of  a  district  shall  not  vacate  the  office 
of  any  judge.'* 

If  we  construe  the  words  "  until  otherwise  provided 
by  law''  by  themselves,  without  reference  to  other 
portions  of  the  instrument,  the  legislature  would  have 
undoubted  authority  to  change  the  boundaries  of  a 
judicial  district  at  any  time.  But  such  is  not  the  rule 
of  construction. 

Kent  says  of  contracts :  "  But  if  the  intention  be 
doubtftil,  it  is  to  be  sought  after  by  a  reference  to  the 
context,  and  to  the  nature  of  the  contract.  It  must  be 
a  reasonable  construction  and  according  to  the  subject 
matter  and  motive.  *  *  The  whole  instrument  is 
to  be  viewed  and  compared  in  all  its  parts,  so  that 
every  part  may  be  made  consistent  and  effectual."  2 
Kent  Com.,  655.  TTie  People  v.  Ooaper,  8  Neb.,  809. 
And  the  same  rule  applies  in  construing  statutes. 

Kent  says:  "It  is  an  established  rule  in  the  exposi- 
tion of  statutes  that  the  intention  of  the  law-giver  is  to 
be  deduced  from  a  view  of  the  whole,  and  every  part 
of  the  statute  taken  and  compared  together."  1  Kent's 
Com.,  462.  Section  eleven  therefore  provides  the  time 
and  mode  by  which  the  boundaries  of  judicial  districts 
are  to  be  changed,  and  the  words  "until  otherwise 
provided  by  law"  must  be  construed  with  reference  to 
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this  section.  And  this  view  is  strengthened  by  an  ex- 
amination of  Art  rV,  entitled  "legislative  apportion- 
ment," which  contains  a  provision  that  "until  other- 
wise provided  by  law,  senatorial  and  representative 
districts  shall  be  formed,  and  senators  and  representa- 
tives apportioned,  as  follows:"  etc.  The  above  provi- 
sion is  substantially  the  same  as  in  sec.  10,  Art.  VI,  yet 
it  will  not  be  contended  that  the  legislature  can  change 
the  senatorial  and  representative  districts  at  any  session, 
as  section  2,  Article  m,  points  out  the  time  and  man- 
ner of  making  the  change,  and  these  two  sections  must 
be  construed  together.  It  is  very  clear  to  my  mind 
that  sec.  11,  Art,  VI,  is  a  limitation  upon  the  power  of 
the  legislature,  prohibiting  it  from  changing  the  bound- 
aries of  judicial  districts  prior  to  the  year  1880,  and 
Ouster  county  being  composed  of  territory  taken  about 
equally  from  the  fifth  and  sixth  judicial  districts,  the 
act  forming  the  county  is  a  nullity,  and  it  is  still  unor- 
ganized territory. 

But  suppose  the  legislature  had  authority  to  organ- 
ize the  county  and  attach  it  to  one  of  the  judicial  dis- 
tricts, it  has  not  done  so.  Section  11,  Art.  VI,  provides 
that  "such  districts  shall  be  formed  of  compact  terri- 
tory, and  bmcnded  by  county  Unes"  etc. — that  is,  that  an 
entire  county  shall  be  in  one  judicial  district.  If  the 
legislature  is  prohibited  from  placing  a  county  in  two 
or  more  judicial  districts,  is  it  not  prohibited  from 
forming  one  in  that  manner?  Of  this  there  can  be  no 
doubt.  And  if  the  action  of  the  legislature  in  placing 
a  county  in  two  or  more  judicial  districts  would  be  in 
excess  of  its  power,  and  a  nullity,  it  is  equally  so  if  it 
form  a  new  county  in  two  or  more  such  districts.  The 
reason  is  plain.  No  courts  could  be  held  in  such  a 
county.  The  property  of  a  citizen  might  be  taken,  his 
rights  trampled  upon,  he  be  restrained  of  his  liberty 
upon  an  accusation  of  felony,  yet  he  could  have  no  re- 
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dresB.  The  provisions  of  the  constitution  entitling 
him  to  a  ^*  speedy  public  trial"  and  providing  that  "all 
courts  shall  be  open,  and  every  person  for  an  injury 
done  to  him  in  his  lands,  goods,  person,  or  reputation 
shall  have  a  remedy  by  due  course  of  law,  and  justice 
administered  without  denial  or  delay,''  cease  to  be  safe- 
guards for  the  protection  of  his  rights,  but  are  mere 
declarations  without  meaning  or  potency.  But  it  is 
said  the  organization  of  the  county  is  valid,  and  the 
provisions  for  courts  must  remain  in  abeyance  until 
such  time  as  the  legislature  sees  fit  to  attach  the  county 
to  a  judicial  district.  That  is,  that  it  has  in  part  or- 
ganized the  county  and  it  will  complete  the  organiza- 
tion when  it  sees  fit,  be  it  two  or  ten  years.  But  this, 
in  my  view,  cannot  be  done,  becausie  it  defeats  one  of 
the  objects  for  which  counties  are  organized,  viz.,  the 
administration  of  justice. 

It  is  very  strenuously  insisted  that  under  our  pres- 
ent constitution,  the  jury  must  be  drawn  "from  the 
county  or  district  where  the  offense  is  alleged  to 
have  been  committed."  Sec.  11,  Art.  I,  Const.  The 
section  referred  to  is  based  on  the  presumption  that 
the  county  is  settled,  organized,  and  that  courts  are 
held  therein,  and  when  applied  to  the  organized  coun- 
ties of  the  state  is  undoubtedly  the  law.  This  section 
is  copied  in  substance  from  section  six  of  the  amend- 
ments to  the  constitution  of  the  United  States.  But 
the  existence  of  such  a  provision  in  the  constitution 
of  the  United  States  does  not  prevent  the  United  States 
courts  from  punishing  crimes  committed  on  the  high 
seas,  without  the  district,  and  perhaps  thousands  of 
miles  from  the  place  of  trial.  The  reason  is  that  the 
national  authority  must  punish  such  crimes,  or  they 
could  be  committed  with  impunity.  Neither  may  the 
accused  select  the  place  of  trial.  So  a  crime  commit- 
ted in  unorganized  territory  in  one  of  the  judicial  dis- 
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tricte  of  this  state,  must  be  punished,  if  at  all,  by  the 
forms  of  law,  by  permitting  the  judge  to  designate 
the  county  in  which  the  charges  may  be  examined  and 
the  accused  tried.  As  that  power  has  been  properly 
exercised  in  this  case,  the  action  of  the  judge  in  that 
regard  should  be  sustained. 


A.  J.  Hanscom,  appkllawt,  v.  The  City  of  Omaha, 

APPULLEB. 

Mnnioipal  Corporations:  spxoial  abbxssmbkts:  ookstbtto- 
TioN  OF  BiirsBS.  In  1878,  the  mayor  and  council  of  the  city 
of  Omaha  diTided  the  city  into  sewer  districts,  numbered  one 
and  two,  district  one  being  about  two  and  one-half  miles  in 
length,  by  one  and  three-fourths  in  width.  They  thereupon 
let  contracts  for  the  construction  of  a  main  sewer  in  the  chan- 
nel of  a  creek  in  said  district,  at  a  cost  exceeding  |80,000,  and 
assessed  all  the  real  estate  in  the  district  for  its  payment,  ou  the 
ground  of  benefits.  Held^  that  special  assessments  could  only 
be  leTied  upon  property  specially  benefited,  and  only  to  the  ex* 
tent  of  the  benefits. 

Appeal  from  the  district  court  of  Douglas  county. 
Tried  below  before  Savaoe,  J.  The  opinion  states  the 
case. 

George  E.  Pritchett  and  CUnton  BriggSj  for  appellant, 
cited  In  the  mutter  of  Albany  street^  11  Wend.,  149. 
Clapp  V.  City  of  Hartford^  35  Conn.,  66.  Mayor  of  Bal- 
timore V.  Hughes^  1  Gill  &  Johnson,  480.  Ordghton  v. 
Manson^  27  Cal.,  614.  Washington  Avenue^  69  Penn. 
State,  857.  The  State  v.  Newark,  8  Dui cher,  186.  Tide 
Water  Co.  v.  Coster^  8  C.  E.  Green,  519.  Sharp  v.  Speir, 
4  Hill,  76.  HiU  v.  Sigdon,  6  Ohio  State,  247.  Har- 
ford V.  Omaha,  4t  !N"eb.,  344.  State,  ex  rel.  Abbott,  t?. 
Dodge  Co.,  8  Neb.,  124. 
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6?.  W.  Ambrose  and  Joh7i  C.  Oowin^  for  appellee,  cited 
Cooley  on  Taxation,  110,  449.  Turner  v.  AUhauSj  6 
Neb.,  54.  People  v.  Brooklyn^  4  K  Y.,  419.  Shaw  »• 
DenmSy  6  Gilm.,  405.  Philadelphia  v.  Fieldj  58  Penn. 
State,  320.  Langhome  v.  Robinson^  20  Grattan,  661. 
Malckus  V.  District  of  Highlands^  4  Bush,  547.  ChaUiss 
V.  Parker,  11  Kan.,  894.  Hingham  Turnpike  v.  County 
of  Norfolk,  6  Allen,  853.  Baltimore  v.  Hughes,  1  Gill 
&  Johnson,  480.    St.  Louis  v.  Oeters,  36  Mo.,  456. 

Maxwell,  Ch.  J. 

In  the  year  1878  the  city  council  of  Omaha  divided 
the  city  into  two  sewer  districts,  by  a  line  running  from 
4ihe  Missouri  river,  west  along  the  center  of  Farnham 
street,  to  the  western  boundary  of  the  city,  and  desig- 
nated that  portion  of  the  city  south  of  said  line  aa 
sewer  district  No.  1,  and  that  portion  north  as  sewer 
district  No.  2.  Sewer  district  No.  1,  as  thus  formed, 
was  about  two  and  one-half  miles  in  length,  and  about 
one  and  three-fourths  miles  in  width.  A  considerable 
portion  of  the  territory  in  the  south-west  portion  of  the 
district  has  not  been  laid  out  into  blocks  and  lots,  and 
is  not  used  for  city  purposes.  A  very  large  part  of  the 
land  in  the  district  is  high  and  rolling,  rising  to  one 
hundred  feet  or  more  above  the  Missouri  river.  South 
Omaha  creek  rises  in  the  south-west  portion  of  the  dis- 
trict, and  flows  north-eastwardly  and  empties  into  the 
Missouri  river,  near  the  foot  of  Jones  street,  and  fur- 
nishing natural  drainage  for  surface  water  for  a  con- 
siderable portion  of  the  district.  The  natural  drainage 
of  the  south-east  portion  of  the  district  is  directly  into 
the  Missouri  river,  and  it  is  impossible  from  the  inter- 
vening high  ground  to  connect  drains  from  that  por- 
tion of  the  district  with  South  Omaha  creek.  The 
natural  drainage  of  the  north-western  portion  of  the 
district  is  directly  into  district  No.  2.     Contracts  were 
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let  by  the  city  authorities,  and  portions  of  two  main 
sewers  have  now  been  constructed,  one  of  which  vir- 
tually  follows  the  channel  of  South  Omaha  creek,  and 
the  other  of  a  small  stream  that  empties  into  said  creek. 
No  lateral  sewers  have  yet  been  constructed,  and  the 
sewer,  so  far  as  the  testimony  discloses,  is  not  yet  used 
for  sewerage  purposes.  The  warrants  drawn  on  the 
sewer  fund  exceed  the  sum  of  $30,000,  and  the  entire 
cost  will  greatly  exceed  that  sum. 

A  special  tax  of  three  per  cent  was  enjoined,  for 
reasons  which  need  not  be  noticed,  whereupon  the  fol- 
lowing ordinance  was  passed: 

"  Be  it  ordained  by  the  city  council  of  the  city  of  Omaha: 

"  Sbction  1.  That  ordinance  No.  881,  entitled,  *  An 
ordinance  making  a  levy  to  pay  part  construction  of 
sewers  in  sewer  district  No.  one  in  the  city  of  Omaha,' 
approved  November  2,  a.d.  1878,  be  and  the  same  is 
hereby  amended  to  read  as  follows  : 

'^  That  a  special  tax  of  two  and  one-half  cents  on  each 
dollar  be  and  the  same  is  hereby  levied  upon  all  the 
real  estate  lying  and  being  within  sewerage  district 
No.  one,  in  the  city  of  Omaha,  Douglas  county,  state 
of  Nebraska,  and  according  to  the  valuation  of  such 
real  estate  as  fixed  by  the  last  regular  assessment  made 
prior  to  the  date  hereof,  to  pay  for  the  construction  of 
sewers  constructed  in  said  sewerage  district,  it  being 
hereby  adjudged  and  determined  that  all  of  the  said 
(real)  estate  is  equally  benefited  by  said  sewers,  the 
cost  of  which  is  to  be  defrayed  by  the  proceeds  arising 
firom  the  foregoing  special  tax. 

^'  Sbc.  2.  That  the  proceeds  arising  from  said  special 
tax  shall  constitute  a  fund  to  be  designated  and  known 
as  the  sewerage  fund  of  sewerage  district  No.  one,  and 
shall  be  used  exclusively  to  pay  off  and  discharge  the 
indebtedness  arising  from  the  construction  of  sewers 
in  said  sewerage  district,"  etc. 
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This  action  was  brought  to  enjoin  the  collection  vt 
this  tax,  upon  the  ground  substantially  that  it  is  not 
authorized  by  law.  On  the  trial  of  the  case  in  the  dis- 
trict court,  judgment  was  rendered  in  favor  of  the  de- 
fendant.    The  plaintiffs  appeal  to  this  court 

The  twenty-sixth  paragraph  of  section  15  of  "An  act 
to  incorporate  cities  of  the  first  class,"  approved  March 
28, 1878  (Gen.  Stat.,  115),  gives  the  mayor  and  coun- 
cil of  each  city  governed  by  its  provisions,  power  "  to 
lay  off  the  city  into  suitable  sewer  districts  foir  the  pur- 
pose of  establishing  a  system  of  sewerage  and  drainage; 
to  provide  such  system  and  regulate  the  construction 
and  repairs  and  use  of  sewers  and  drains,  and  of  all 
proper  house  connections  and  branches,  and  provide 
penalties  for  any  destruction  of  or  injury  to  any  sewer 
or  part  thereof." 

The  eleventh  subdivision  of  section  15  (Gen.  Stat. 
114)  gives  them  authority  "to  establish,  alter,  and 
change  the  channels  of  streams  and  water  courses  with- 
in the  city,  and  bridge  the  same.  Provided^  that  any 
such  improvement  costing  in  the  aggregate  a  sum 
greater  than  five  thousand  dollars  shall  not  be  author- 
ized until  the  ordinance  providing  therefor  shall  be 
first  submitted  to,  and  ratified  by  a  majority  of  the 
legal  voters  of  such  city  voting  thereon." 

Sec.  52  provides  that  "  special  taxes  may  be  levied 
by  the  mayor  and  council  for  the  purpose  of  construct- 
ing sewers  or  drains  within  the  city.  Such  taxes  shall 
be  levied  upon  all  the  real  estate  lying  and  being  with- 
in the  sewerage  district  in  which  such  sewer  or  drain 
may  be  situated,  and  according  to  the  valuation  of  such 
real  estate  as  fixed  by  the  last  named  regular  assess- 
ment made  prior  to  such  levy,  and  all  taxes  or  assess- 
ments for  sewerage  purposes  shall  be  collected  in  the 
same  manner  as  other  special  assessments  are,  and 
shall  be  subject  to  the  same  penalty. 
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Sec.  6,  Art.  IX,  of  the  constitution  of  1875,  provides 
that  "  the  legislature  may  vest  the  corporate  authorities 
of  cities,  towns,  and  villages  with  power  to  make  local 
improvements  by  special  assessments,  or  by  special 
taxation  of  property  benefited.  For  all  other  corpor- 
ate purposes  all  municipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes,  but  such 
taxes  shall  be  uniform  in  respect  to  persons  and  prop- 
erty within  the  jurisdiction  of  the  body  imposing  the 
same.'' 

The  words  "  by  special  assessment  or  by  special  tax- 
ation of  the  property  benefited,"  refer  to,  and  mean 
the  same  thing  viz.:  That  special  assessments  may  be 
made  upon  property  to  the  extent  of  the  benefits 
received  by  it.  Taxation  by  special  assessments  differs 
from  general  taxation  in  this,  that  they  can  be  imposed 
only  to  the  extent  of  the  special  benefits  received, 
while  the  benefits  which  the  tax  payer  receives  in  return 
for  general  taxation  are  the  enforcement  of  the  laws, 
protection  to  life  and  property,  and  such  other  benefits 
as  are  shared  by  the  public  at  large.  The  principle 
which  underlies  special  assessments  is,  that  the  value 
of  the  property  is  enhanced  to  an  amount  at  least  equal 
to  the  assessment.  This  principle  cannot  be  departed 
from  without  taking  private  property  for  public  use. 
As  was  said  in  the  case  of  Tidewater  Co.  v.  Coster^  3 
C.  E.  Green,  527-8,  "where  lands  are  improved  by 
legislative  action  on  the  ground  of  public  utility,  the 
cost  of  such  improvement,  it  has  frequently  been  held, 
may,  to  a  certain  degree,  be  imposed  on  the  parties 
who,  in  consequence  of  owning  the  lands  in  the  vicin- 
ity of  such  improvement,  receive  a  peculiar  advantage. 
By  the  operation  of  such  a  system  it  is  not  considered 
that  the  property  of  the  individual  or  any  part  of  it  is 
taken  from  him  for  the  public  use,  because  he  is  com- 
pensated in  the  enhanced  value  of  such  property.    But 
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it  is  clear  this  principle  is  only  applicable  when  the 
benefit  is  commensurate  to  the  burden,  when  that 
which  is  received  by  the  land  owner  is  equal  or  supe- 
rior in  value  to  the  sum  exacted;  for  if  the  sum  exacted 
be  in  excess,  then  to  that  extent,  most  incontestably, 
private  property  is  assumed  by  the  public.  Nor,  as  to 
this  e:(ce88,  can  it  be  successfully  maintained  that  such 
imposition  is  legitimate,  as  an  exercise  of  the  power  oi 
taxation.  Such  an  imposition  has  none  of  the  essen- 
tial characteristics  of  a  tax.  We  are  to  bear  in  mind 
that  this  projected  improvement  is  to  be  regarded  as 
one  in  which  the  public  has  an  interest  The  owners 
6f  these  waste  lands  have  a  special  concern  in  such  im- 
provements so  far  as  particular  lands  will  be  in  a 
peculiar  manner  benefited.  Beyond  this  their  situa- 
tion is  like  the  rest  of  the  community.  The  consider- 
ation for  the  excess  of  the  cost  of  improvement  over 
the  enhancement  of  the  property  within  the  operation 
of  the  act  is  the  public  benefit.  The  expenditure  of 
this  portion  of  the  cost  of  the  work  can  only  be  justi- 
fied on  the  ground  of  benefit  to  the  public.  I  am 
aware  of  no  principle  that  will  permit  the  expense  in- 
curred in  conferring  such  benefit  on  the  public  to  be 
laid  in  the  form  of  a  tax  on  individuals.^' 

That  was  a  case  where  waste  land  was  reclaimed,  the 
cost  being  assessed  in  proportion  to  the  benefits  re- 
ceived. But  the  principle  is  applicable  to  the  case  at 
bar.  The  owner  of  lots  has  a  special  interest  in  such 
legitimate  improvements  as  peculiarly  afiect  his  lots  to 
the  extent  of  the  benefits  received.  But  why  should 
he  be  required  to  make  public  improvements  beyond 
such  benefits?  As  to  the  excess,  it  is  not  for  his  benefit 
but  for  that  of  the  public,  and  the  public  should  be  re- 
quired to  bear  the  burden. 

But  it  is  said  that  the  council  has  made  a  finding  in 
the  ordinance  referred  to,  that  the  benefits  are  equal 
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to  the  assessment  It  is  sufficient  to  say  that  the  find- 
ing is  a  fraud  on  its  face.  A  large  part  of  the  so-called 
sewer  district  No.  one  never  can  receive  any  special 
benefit  from  the  construction  of  this  sewer,  and  a  con- 
«iderable  part  of  the  remainder  will  not  require  sewer- 
age for  many  years  to  come.  The  principal  objects  oi 
the  present  sewer  seem  to  be  to  furnish  a  permanent 
channel  for  the  creek,  an  outlet  for  sewers  hereafter 
constructed,  and  permanent  and  substantial  culverts 
across  the  streets  intersecting  the  creek.  In  no  sense 
can  it  be  called  a  local  improvement.  It  is  for  the  bene- 
fit of  the  entire  city,  and  not  of  particular  individuals. 
So  far  as  appears  there  is  not  a  single  lot  exceptionally 
benefited  unless  it  be  some  of  those  in  the  bed  of  the 
creek.  The  finding  therefore  is  incorrect,  and  in  any 
event  is  insufficient  to  show  special  benefits. 

But  it  is  said  that  the  mayor  and  council  had  au- 
thority to  form  suitable  sewer  districts,  and  that  having 
formed  the  same,  their  judgment  cannot  be  reviewed 
in  this  action.  The  answer  to  this  objection  may  be 
found  in  the  definition  of  "sewer."  Webster  defines 
a  sewer  to  be  "  a  drain  or  passage  to  convey  water  or 
filth  under  ground,  a  subterraneous  canal,  particularly 
in  cities."  A  sewer  district,  therefore,  should  be  com- 
posed of  such  territory  as  could  be  drained  directly  by 
the  sewer.  It  would  not  be  necessary  to  construct  the 
entire  sewer  at  one  time,  but  in  such  case  the  cost  of 
construction  could  not  be  levied  upon  property  not 
specially  benefited.  The  case  would  not  differ  mater- 
ially from  that  of  paving  a  street.  K  the  street  was 
not  paved  the  entire  length,  the  cost  could  not  be  im- 
posed on  property  adjoining  that  part  of  the  street  not 
paved.  Neither  could  the  cost  be  imposed  on  proper- 
ty on  an  adjoining  street,  because  the  benefitsxeceived 
are  those  shared  by  the  public  at  large. 

The  power  to  form  a  sewer  district  does  not  confer 
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authority  to  form  a  taxing  district,  upon  which  to  levy 
taxes  for  the  construction  of  sewers  upon  property  not 
exceptionally  benefited  by  their  construction.  There- 
fore when  the  mayor  and  council  formed  a  sewerage 
district  by  arbitrary  lines,  and  without  regard  to  the 
topography  or  drainage  of  the  city,  and  made  such 
sewer  district  a  taxing  district  upon  which  special 
assessments  might  be  levied  for  the  construction  of 
sewers  in  any  part  of  the  district  without  regard  to  the 
special  benefits  to  property,  they  exceeded  their  aa* 
thority  and  their  action  therein  is  a  nullity. 

The  limitations  in  a  charter  upon  the  power  of  the 
mayor  and  council  to  impose  taxes  is  one  for  the  pro- 
tection of  the  tax  payers  of  the  municipality  against 
the  abuse  of  such  power  by  their  own  agents.  The 
mayor  and  council  cannot  expend  to  exceed  $5,000.00 
without  a  vote  of  the  electors,  for  changing  or  estab- 
lishing the  channels  of  streams  or  watercourses  within 
the  city,  and  bridging  the  same.  Can  they  evade  this 
beneficent  provision  by  subdividing  the  city  into  tax- 
ing districts,  and  levy  special  assessments  therein  with- 
out limit  or  restriction  ?  It  is  unnecessary  to  say  that 
they  possess  no  such  power.  Their  authority  is  de- 
rived wholly  from  the  statute,  and  they  have  no  pow- 
ers except  such  as  are  expressly  given  or  are  incident- 
ally necessary  to  carry  the  same  into  effect,  and  their 
actions  in  excess  of  such  powers  are  absolutely  null 
and  void. 

The  power  of  the  mayor  and  council  to  levy  special 
assessments  for  local  improvements  is  limited  under 
our  present  constitution  to  cases  where  the  improve- 
ment confers  special  benefit  on  the  property  assessed, 
and  to  the  extent  of  those  benefits. 

The  case  of  Hurford  v.  Omahay  4  Neb.,  886,  arose 
under  the  constitution  of  1866,  and  has  no  application 
to  the  case  at  bar.     The  appellees,  however,  insist  that 
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the  constitution  of  1866,  and  not  that  of  1875,  governs 
in  this  case  because  the  charter  was  passed  prior  to  the 
year  last  named,  and  not  being  repugnant  to  the  pro- 
visions of  the  constitution  of  1866  is  expressly  saved 
by  the  schedule,  and  a  number  of  cases  to  which  we 
will  refer  are  cited,  which,  it  is  claimed,  sustain  that 
view. 

In  the  case  of  Cass  v,  IHUon,  2  Ohio  State,  607,  the 
legislature  of  Ohio  passed  an  act  on  the  24th  of  March, 
1851,  authorizing  the  county  of  Muskingum  to  sub- 
scribe to  the  capital  stock  of  the  Cincinnati,  Wilming- 
ton and  Zanesville  Railroad  Company  upon  condition 
-that  such  subscription  should  be  first  approved  by  a 
majority  of  the  qualified  electors  of  the  county,  to  be 
ascertained  at  an  election  held  upon  notice  for  that 
purpose.  This  vote  was  taken  on  the  14th  of  October 
of  that  year,  and  a  majority  voting  in  fevor  of  the  sub- 
scription, the  county  commissioners,  on  the  26th  of  the 
same  month,  subscribed,  in  the  name  of  the  county, 
$100,000.00  to  the  capital  stock  of  the  company.  On 
the  1st  day  of  September  of  that  year  the  new  consti- 
tution took  effect,  which  contained  a  provision  that 
"the  general  assembly  shall  never  authorize  any 
county,  town,  or  township  by  vote  of  its  citizens  or 
otherwise  to  become  a  stockholder  in  any  joint  stock 
company,  corporation  or  association  whatsoever,  or  to 
raise  money  for,  or  loan  its  credit  to  or  in  aid  of  any 
such  company,  corporation,  or  association."  It  was 
held  by  a  divided  court — ^two  judges  dissenting,  that  the 
above  prohibition  did  not  apply  to  existing  laws,  but 
merely  prohibited  future  legislation  of  this  character. 
We  cannot  give  our  &.ssent  to  the  law  as  laid  down  in 
that  case.     See  also  AUbyer  v.  The  State^  10  Id.,  589. 

In  the  case  of  The  State  v.  Weston^  4  Neb.,  216,  it  is 
said  that  the  constitution  is  the  supreme  law  of  the 
state  emanating  directly  from  the  body  of  the  people. 
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If  Buch  is  the  case,  if  the  constitution  is  the  supreme 
law  of  the  state,  then  whatever  cannot  now  be  author, 
ized  by  the  legislature  cannot  continue  in  force  by 
virtue  of  legislation  under  our  former  constitution  and 
in  force  at  the  time  the  present  constitution  took  effect. 
Such  legislation,  being  in  conflict  with  the  supreme 
law,  must  yield  to  it  '  And  this  is  the  rule  laid  down 
by  this  court  B.  ^  M.  B.  B.  v.  Lancaster  Onmtyy  4 
Neb.,  806.  State  v.  Lancaster  Oo.j  Id.,  587.  Dwfidy  v. 
Bichardson  Co.,  8  Neb.,  508.  B.  ^  M.  B.  B.  v.  York 
Co.,  7  Neb.,  486.  B.  ^  M.  B.  B.  v.  Saunders  Co.,  9 
Neb.,  607. 

All  laws  in  force  at  the  time  of  the  adoption  of  our 
present  constitution  in  conflict  with  its  provisions,  and 
under  which  rights  had  not  become  vested,  were  there- 
by repealed  so  far  as  they  were  inconsistent  Sec.  62 
therefore,  so  far  as  it  is  inconsistent  with  the  constitu- 
tion, is  repealed.  The  judgment  of  the  district  court 
is  reversed,  and  the  iiyunction  heretofore  granted 
made  perpetual. 

DlOBII  AOOOBDINGLY. 
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TT^fi  MiNNBAPOLIS   HaRVISTBR  WoBKS,  PLAIKTIFP  IN  BBROB, 

I  „    J  V.  Ira  Hbdobs,  dbpendabt  in  bbbob. 

'U'^l  1.    Praotice:    afpbal  trom  jubticx  or  thb  pxaox.    No  appeal 

lies  in  favor  of  the  defendant  from  the  judgment  of  a  justice  of 
the  peace  rendered  by  default  But  this  is  a  provision  in  favor 
of  the  plaintiff  which  may  be  waived,  and  will  be  waived  if  he 
treat  such  appeal  as  valid,  and  without  objection  file  the  nectt»- 
sary  pleadings  on  his  part  to  make  up  the  issues  for  a  trial  on 
the  merits,  in  the  appellate  court.  It  is  too  late  to  object  on 
the  trial  to  the  validity  of  the  appeal. 

2.    :    BviDBKOX.    On  the  testimony,  heUL^  that  the  verdict 

and  judgment  were  not  sustained. 
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Error  to  the  district  court  for  Lancaster  countyr 
Tried  below  before  Pound,  J. 

D.  G.  Hull  and  JB.  D.  SteamSy  for  plaintiff  in  error. 

M.  H.  SeasionSj  for  defendant  in  error. 

Maxwell,  Ch.  J. 

In  the  year  1877  the  plaintiff  recovered  two  judg- 
ments by  default  against  the  defendant,  before  a  justice 
of  the  peace.  The  defendant  appealed  to  the  district 
court.  In  the  district  court  the  following  stipulation 
was  filed: 
"Minneapolis  Harvester  Works ^ 

Ira  Hedges.  In  Justice's  Court. 

V     Oct.  10, 1877. 
Minneapolis  Harvester  Works      Stipulation. 

V. 

Ira  Hedges.  ^ 

"It  is  hereby  stipulated  and  agreed  that  the  above 
entitled  suits  be  consolidated  and  entered  upon  appeal 
in  district  court  as  one  case,  and  tried  in  district  court 
in  and  for  Lancaster  county  as  one  case."  The  stipu- 
lation being  signed  by  the  attorneys  for  the  parties. 

On  the  tenth  day  of  December  of  that  year,  the 
plaintiff  filed  a  petition  in  the  district  court  upon  both 
causes  of  action,  and  on  the  twenty-first  of  January 
thereafter,  an  answer  was  filed,  the  verification  being 
waived  by  the  plaintiff's  attorney.  The  cause  was  tried 
at  the  March,  1879,  term  of  the  district  court,  and  a 
verdict  returned  for  the  defendant,  upon  which  judg- 
ment was  rendered.  The  plaintiff  brings  the  cause 
into  this  court  by  petition  in  error. 

After  the  jury  had  been  impaneled  and  sworn,  but 
before  the  witnesses  were  sworn,  the  attorney  for  the 
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plaintiff  objected  to  the  jurisdiction  of  the  court,  in  the 
following  manner:  "  I  now  make  objection  to  the  juris- 
diction of  the  court  on  the  ground  that  in  this  cause  a 
default  was  taken  in  the  court  below  against  the  de- 
fendant, and  he  cannot  appeal."  This  objection  was 
overruled,  to  which  the  plaintiff  excepted,  and  now 
assigns  the  same  for  error. 

In  the  case  of  Clendenning  v.  Crawford j  7  Neb.,  474, 
it  was  held  that  an  appeal  would  not  lie  to  ttie  district 
court  from  the  judgment  of  a  justice  of  the  peace  taken 
by  default  The  party  in  default  must  move  to  set  the 
default  aside  and  have  the  case  tried  on  the  merits. 
And  we  adhere  to  that  decision.  But  this  is  a  mere 
personal  privilege,  and  may  be  waived.  The  court  has 
jurisdiction  of  the  subject  matter,  and  the  parties  may 
without  objection  appear  and  litigate  the  matters  in 
controversy,  and  will  be  bound  by  the  judgment.  It 
is  sometimes  said  that  consent  will  not  confer  jurisdic- 
tion. This  is  true  of  the  subject  matter ^  but  not,  as'  a 
rule,  as  to  the  parties. 

In  the  case  of  Kane  v.  The  Union  Pacific  Railroad^  5 
Neb.,  105,  the  plaintiff,  as  treasurer  of  Cheyenne 
county,  had  collected  illegal  fees  from  the  company, 
which  brought  an  action  in  Douglas  county  to  recover 
the  same.  Kane  demurred  to  the  petition  upon  the 
ground  that  the  facts  stated  therein  were  not  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was 
overruled.  Kane  thereupon  filed  an  answer  alleging 
that  the  fees  and  penalties  exacted  by  him  were  legal 
and  authorized  by  law,  and  that  the  district  court  of 
Douglas  county  had  not  jurisdiction  of  the  case.  It 
was  held  that  there  having  been  an  appearance  and  a 
plea  to  the  merits,  there  was  a  waiver  of  all  objection 
to  the  jurisdiction.  Fee  v.  Big  Sand  Iron  Co.y  13  Ohio 
State,  563.     Harrington  v.  Heathy  15  Ohio,  483. 

An  appeal  means  the  taking  of  a  cause  and  its  final 
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determination  from  one  court  or  tribunal  to  another. 
Powell  on  Appellate  Proceedings,  sec.  10.  When 
complete,  it  has  the  effect  to  vacate  the  judgment  of 
the  court  below  and  place  the  case  for  trial  on  its 
merits  in  the  appellate  court.  If  a  party  objects  to  such 
appeal,  he  must  take  the  necessary  steps  to  have  it  dis- 
missed. He  cannot  be  permitted  to  treat  the  appeal 
as  valid  and  binding,  and  without  objection  file  the 
necessary  pleadings  on  his  part  to  make  up  the  issues 
in  the  case,  and  raise  the  objection  for  the  first  time  at 
the  trial.  Such  conduct  is  trifling  with  the  court. 
Goodrich  v.  Omaha^  decided  at  this  term.  The  objec- 
tion to  the  jurisdiction  was  therefore  properly  over- 
ruled. 

The  action  was  brought  upon  two  promissory  notes, 
each  for  the  sum  of  $45  with  interest.  The  notes  were 
made  by  Hedges  in  favor  of  J.  L.  Spink  &  Co.,  and 
assigned  to  the  plaintiff,  which  claims  as  an  innocent 
purchaser.  The  testimony  shows  that  the  firm  of 
Spink  &  Company  was  merged  in  the  corporation 
known  as  the  "Minneapolis  Harvester  Works,"  in 
September,  1876,  and  all  the  members  of  said  firm  be- 
came members  of  the  corporation,  which  succeeded  to 
the  business  of  the  firm  and  received  the  notes  in  ques- 
tion. The  plaintiff  is  not,  therefore,  in  the  attitude  of 
a  bona  fide  purchaser.  The  notes  were  given  for  a 
mowing  machine,  described  as  a  "Meadow  Lark  Mow- 
er," which  the  defendant  alleges  in  his  answer  "  was 
warranted  by  these  plaintiffs,  and  also  by  J.  L.  Spink 
&  Co.,  to  this  defendant  to  be  a  good  and  perfect  ma- 
chine in  every  respect,  and  that  the  same  would  do 
first-class. work  in  cutting  grass  of  all  kinds  in  ordinary 
places;  that  the  same  was  constructed  of  the  best  ma- 
terial in  every  respect  and  particular,  and  that  the 
workmanship  and  manufacture  of  the  same  was  of  the 
most  perfect  and  complete  kind  that  could  be  mad^  or 
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had,  and  that  if  said  mower,  upon  trial  and  use,  did 
not  answer  every  particular  in  the  warranty  then  the 
defendant  had  the  right  and  privilege  to  return  the 
same."  This  warranty  is  alleged  to- have  been  verbal, 
and  to  have  been  made  by  a  sub-agent  of  Spink  &  Co., 
and  is  denied  by  the  plaintiff,  which  alleges  that  the 
only  warranty  given  was  in  writing  and  was  as  follows: 
"The  said  James  L.  Spink  &  Co.  warrants  said  mower 
to  be  of  good  material,  to  be  well  made,  and  to  do  first- 
class  work  when  properly  managed.  If  the  purchaser 
cannot  make  it  perform  as  represented,  he  shall  give 
the  said  James  L.  Spink  &  Co.,  or  their  agent,  imme- 
diate notice  thereof,  who  shall  have  the  privilege  of 
adjusting  and  putting  said  machine  in  order,  and  giy- 
ing  it  further  trial.  If,  upon  such  trial,  the  machine 
cannot  be  made  to  perform  according  to  the  above 
warranty,  the  purchaser  will  lay  it  aside,  store  it  safely 
under  cover,  and  re-deliver  it,  when  called  for,  at  the 
place  where  received." 

The  testimony  shows  conclusively  that  this  was  the 
only  warranty  authorized  to  be  given,  and  probably 
the  only  one  that  was  in  fact  given.  But  if  we  accept 
the  defendant's  theory  of  the  warranty,  still  there  has 
been  an  entire  failure  on  his  part  to  comply  with  its 
terms.  The  machine  was  purchased  in  June,  1875, 
and  was  retained  by  the  defendant  until  the  fall  of 
1876 — until  both  the  sickles  or  knives  were  worn 
nearly  out.  And  from  his  own  testimony  and  that 
produced  by  him,  it  appears  that  the  machine  did  good 
work  except  in  wire  grass.  His  testimony  upon  that 
point  is  as  follows  : 

"  He  (the  agent)  warranted  the  machine  one  year — 
good  material,  everything  to  be  a  perfect  machine  to 
out  ordinary  grass. 

Q.    If  it  did  not  what  were  you  to  do  ? 

A.     Why,  if  it  did  not  go  it  was  to  be  returned.     I 
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told  him  I  would  not  buy  any  machine  but  for  cutting 
hay.  I  bought  it  after  the  season  commenced  for 
making  hay.  I  had  cut  a  little  before.  When  it  got 
to  the  season  in  August  I  cut  half  a  day  at  a  time.  I 
cut  two  half  days  about.  It  may  be  I  cut  another  half 
day,  and  it  broke  the  clutch.  It  was  along  in  August 
or  September,  1875, 1  think.     ***** 

Q.  State  how  it  did  cut  grass  before  it  finally 
broke? 

A.  When  the  grass  was  green  and  tender  it  cut 
very  well ;  but  when  there  was  wire  grass,  it  choked 
down.  I  ground  it  three  or  four  times  a  day  thinking 
it  would  cut,  but  it  would  not  cut  loire  grass,  etc. 

Taking  his  own  statement, the  machine  was  warranted 
to  cut  ordinary  grass.  The  complaint  against  the  ma- 
chine is  that  it  would  npt  cut  wire  grass,  but  there  is 
not  a  particle  of  proof  in  the  record  to  show  that  wire 
grass  is  ordinary  grass.  Taking  the  entire  testimony, 
it  is  very  clear  that  the  defendant  failed  to  comply 
with  the  terms  of  the  warranty  as  he  states  it  to  be, 
and  that  the  verdict  is  against  the  weight  of  evidence, 
and  is  clearly  wrong.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 


J.  L  Case  &  Company,  appellees,  v.  John  F.  Sawtelle 

AND  others,  appellants. 

Husband  and  wife:  cokysyance  to  wife.  One  S.  being 
indebted,conveyed  his  real  estate  to  H.|taking  his  notes  therefor, 
there  being  no  change  in  the  possession  of  the  property;  A  few 
days  after  receiving  the  deed  H.  conveyed  to  the  wife  of  S.,  re- 
ceiving his  notes  and  about  |100  in  payment.  Held^  that  H. 
was  not  a  bona  fide  purchaser. 
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Appeal  by  defendants  from  a  decree  of  the  district 
court  of  Clay  county.     Tried  below  before  Wbavbr,  J. 

T,  M.  Marquetty  for  appellants. 

Hastings  ^  McGinUe^  for  appellees. 

Maxwell,  Ch.  J. 

This  is  an  action  by  a  creditor  of  J.  F.  Sawtelle  to 
set  aside  certain  conveyances  of  real  estate  made  by 
him,  upon  the  ground  that  they  were  made  for  the 
purpose  of  defrauding  creditors. 

The  allegations  of  the  petition  are  in  substance,  that 
on  the  7th  day  of  March,  1876,  a  judgment  was  recov- 
ered in  the  county.court  of  Clay  county  by  the  plaintiff 
against  the  defendant,  J.  F.  Sawtelle,  for  the  sum  of 
$277.15  and  costs,  and  attorney  fees,  amounting  in  the 
aggregate  to  the  sum  of  $310.73;  that  a  transcript  of 
said  judgment  was  thereupon  filed  in  the  ofiice  of  the 
clerk  of  the  district  court  of  said  county,  and  on  the 
28rd  day  of  March,  of  that  year,  an  execution  was  duly 
issued  on  said  judgment  against  the  property  of  said 
Sawtelle,  which,  on  the  4th  day  of  April,  1876,  was  re- 
turned wholly  unsatisfied ;  that  the  debt  on  which  the 
judgment  was  recovered  was  contracted  on  the  28th 
day  of  October,  1874,  at  which  time  said  Sawtelle  was 
the  owner  of  lots  451,  452,  310,  311,  312, 301, 244,  245, 
246,  247,  248,  249,  250,  251,  252, 688,  65  and  66  in  the 
town  of  Harvard  in  said  county,  also  the  south  J  of  the 
south-west  \  of  section  10,  township  7,  range  7;  that 
after  said  debt  was  contracted,  to-wit,  on  or  about  the 
27th  day  of  November,  1875,  J.  F.  Sawtelle,  and  Addie 
A.,  his  wife,  conveyed  the  above  described  real  estate  to 
one  Henry  S.  Hoover,  who  obtained  the  same  without 
consideration,  and  for  the  purpose  of  hindering  and 
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delaying  creditors  of  said  Sawtelle;  that  on  the  15th 
day  of  December,  1875,  Hoover  and  wife  conveyed 
said  real  estate  to  Addie  A.  Sawtelle  without  consider- 
ation, and  with  the  intent  to  hinder  and  delay  creditors 
of  J.  F.  Sawtelle;  that  both  of  the  last  mentioned 
deeds  were  filed  for  record  on  the  15th  of  December, 
1875. 

The  prayer  of  the  petition  is  to  have  said  convey- 
ance set  aside  and  have  the  real  estate  in  question  sub- 
jected to  the  payment  of  the  judgment. 

The  defendants  in  their  answer  deny  that  the  deed 
to  Hoover  was  made  for  the  purpose  of  hindering  or 
delaying  creditors,  but  allege  that  the  same  was  made 
in  good  faith  and  for  a  good  and  sufficient  considera- 
tion. 

The  reply  is  a  general  denial.  A  decree  was  ren- 
dered in  the  court  below  in  favor  of  the  plaintiffs,  from 
which  the  defendants  appeal  to  this  court. 

There  is  but  one  question  presented  by  the  record, 
viz. :  Was  Hoover  a  bona  fide  purchaser  of  the  real 
estate  in  question  ?  If  so,  if  he  was  a  purchaser  in 
good  faith,  subsequent  fraudulent  acts  would  not  viti- 
ate the  purchase,  although  they  might  be  considered 
as  evidence  for  the  purpose  of  showing  want  of  good 
faith  in  making  the  purchase.  The  question  of  good 
faith  must  be  determined  from  the  circumstances  at- 
tending the  transaction.  Without  recapitulating  the 
testimony  in  the  case,  it  is  sufficient  to  say  that  it  is 
proved  very  clearly  that  Hoover  was  not  a  bona  fidz 
purchaser.  He  paid  nothing  for  the  property.  It  is 
true  that  he  gave  his  notes  payable  to  Sawtelle  for  the 
amount  said  to  have  been  agreed  upon,  but  a  few  days 
afterwards  these  notes  were  surrendered  to  him  upon 
his  executing  a  deed  for  the  property  in  question  to 
Addie  A.  Sawtelle.  He  was  also  allowed  about  $100 
in  trade.     There  was  no  change  in  the  possession  of 
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the  property,  although  there  seems  to  have  heen  a 
number  of  buildings,  including  a  hotel,  on  the  lots  in 
controversy. 

The  whole  transaction  has  the  appearance  of  a  scheme 
to  transfer  the  title  of  the  property  from  Sawtelle  to 
his  wife,  and  prevent  its  application  to  the  payment  of 
his  debts.  As  the  debt  was  contracted  before  the  trans- 
fer of  the  property,  it  is  liable  for  its  payment.  The 
judgment  of  the  district  court  must  therefore  be  af- 
firmed. We  desire  to  call  attention  to  the  costs  in  the 
case  in  the  district  court,  taxed  at  $188.29.  But  six 
witnesses  were  examined,  and  the  amount  of  costs 
seems  exorbitant,  but  as  the  items  are  not  before  us 
we  must  presume  that  they  were  properly  taxed. 

Judgment  affibmbd. 


Ferdinand  Westheimer  and  others,  plaintiffs  in 
ERROR,  V.  D.  A.  Phillips  and  others,  defendants 
in  error. 

Mortgage  Foreclosure:  dxvinbb.  Defendant  D.  A.  P.  was 
indebted  to  plaintiifs  on  notes  and  book  account  in  the  sum  of 
(689.26,  most  of  which  was  past  due,  and  which  he  was  unable 
to  pay.  The  agent  of  the  plaintiffs  agreed  that  plaintiffs  would 
lend  defendant  (260.  Defendant  executed  and  delivered  to 
plaintiffs  his  four  notes,  amounting  in  the  aggregate  to  (789.26, 
and,  with  his  wife,  the  other  defendant,  executed  and  delivered 
to  plaintiffs  a  mortgage  to  secure  said  notes,  and  **  if  the  money 
was  not  sent  the  notes  and  mortgage  were  to  be  returned." 
Plaintiffs  refused  to  advance  the  (260  promised  by  their  agent, 
whereupon  defendant  demanded  the  return  of  the  notes  and 
mortgage,  which  was  not  done.  Afterwards  defendant  received 
the  old  notes  from  the  plaintiffs,  made  two  considerable  pay* 
ments  on  one  of  the  new  notes,  and  demanded  that  the  (260 
contained  in  the  said  new  notes  over  and  above  what  he  owed 
plaintiffs  be  divided  into  four  equal  parts,  and  one  part  thereof 
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credited  on  each  of  the  new  notes,  which  was  done.  On  suit 
to  foreclose  the  mortgage,  heldy  that  by  accepting  the  return 
and  delivery  to  him  of  the  old  notes,  making  two  considerable 
payments  on  the  new  notes,  and  procuring  the  credit  of  the 
1250  on  them,  the  defendant  waived  his  right  to  the  return  of 
the  said  notes  and  mortgage,  and  that  the  same  remain  in  force. 

Error  to  the  district  court  of  Fillmore  county.  It 
was  an  action  for  the  foreclosure  of  a  mortgage  given 
as  security  for  the  payment  of  certain  notes,  tried  be- 
fore Weaver,  J.,  who  rendered  a  judgment  upon  the 
notes  in  favor  of  plaintiff}  for  the  sum  of  (563.81  and 
costs,  but  refused  to  **  enforce  said  mortgage,  it  being 
against. equity  and  conscience."  Plaintiffs  thereupon 
brought  the  cause  here  by  petition  in  error. 

James  Laird  and  B.  F,  Smithy  for  plaintiffs  in  error. 

'Brown  ^  Marshall  and  WiU  JB.  Gaylord^  for  defend- 
ants in  error. 

Cobb,  J. 

The  court  below  found  the  following  facts  : 

I.  That  at  the  time  the  notes  and  mortgage  in 
question  were  executed,  the  defendant,  D.  A.  Phillips, 
was  indebted  by  notes  and  account  to  the  plaintiffs, 
Westheimer  Brothers,  in  the  sum  of  $539.25. 

II.  That  the  notes  and  mortgage  were  executed  for 
$250.00  more  than  was  due  from  D.  A.  Phillips  to 
plaintifil 

in.  That  plaintiffi  agreed  with  the  defendant,  D. 
A.  Phillips,  at  the  time  the  mortgage  and  notes  were 
executed,  that  in  consideration  of  defendants  securing 
the  indebtedness  already  existing  and  the  further  sum 
of  $250.00,  that  the  plaintiffs  would  loan  to  defendant, 
D.  A.  Phillips,  the  sum  of  $250.00. 

IV.  That  defendant,  D.  A.  Phillips,  made  the 
mortgage  in  question  with  the  express  understanding 
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aforesaid,  with  the  agent  of  the  plaintiffs,  that  he, 
Phillips,  was  to  receive  a  loan  of  $250.00,  and  that  the 
promise  of  the  $250.00  was  the  sole  moving  cause  and 
consideration  for  the  making  of  the  mortgage. 

V.  That  plaintiffs  never  furnished  the  $250.00  to 
defendant,  D.  A.  Phillips,  though  urgently  requested 
to  do  so. 

VL  That  plaintiffs  refused  to  ratify  the  contract 
made  between  their  agent  and  D.  A.  Phillips. 

Vii.  That  plaintiffi  endorsed  $250.00  on  said  notes, 
said  endorsement  bearing  even  date  with  the  making 
of  said  notes.  And  that  said  endorsements  were  made 
to  cover  the  amount  said  plaintiflfe  were  to  furnish. 

Vili.  That  defendant,  D.  A.  Phillips,  paid  plain- 
tiffs on  his  indebtedness  $55  on  the  12th  of  December, 

1876,  which,  with  the  knowledge  and  without  the  ob- 
jection of  said  D.  A.  Phillips,  was  endorsed  on  one 'of 
the  notes  sued  on. 

IX.  That  D.  A.  Phillips,  on  the  Ist  day  of  March, 

1877,  sent  plaintiflfe  $85.00,  with  orders  to  endorse  the 
same  on  one  of  the  notes  sued  herein,  and  thart  said 
amount  was  endorsed  as  requested, 

X.  That  there  is  due  plainti^  at  this  date,  on  said 
notes,  $563.31,  and  that,  as  a  matter  of  law,  plaintiffs 
are  entitled  to  judgment  for  that  amount. 

XL  That  it  was  the  express  agreement  and  under- 
standing between  the  agent  of  the  plaintiffs  and  the 
defendant,  D.  A.  Phillips,  at  the  time  the  mortgage 
herein  was  executed,  that  the  said  mortgage  should 
not  be  enforced  except  upon  the  payment  by  plaintifts 
to  defendant,  D.  A.  Phillips,  of  the  sum  of  $250.00, 
and  said  amount  has  never  been  paid. 

The  point  on  which  I  think  this  case  turns  is  that 
considered  by  the  district  court  in  the  eleventh  finding. 
But  two  witnesses  testified  as  to  the  facts  and  circura- 
stances  under  which  the  notes  and  mortgage,  u[»on 
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which  the  suit  was  brought,  were  made  and  delivered — 
Jacob  Westheimer,  agent  of  the  plaintiflfe,  and  the  de- 
fendant, D.  A.  Phillips,  himself. 

The  testimony  of  Mr.  Phillips  on  that  point  is  as  fol- 
lows : 

Q.     State  what  was  said  the  night  before  ? 

A.  He  (Jacob  Westheimer)  came  into  the  store  and 
asked  how  I  was  getting  along.  I  don't  know  what 
the  reply  was  to  the  question  exactly. 

Q.     Give  the  substance  if  you  can  ? 

A.  I  told  him  business  was  dull.  I  think  he  called 
me  down  at  the  soda  fountain  and  told  me  he  had  a 
proposition  to  make  me.  Something  to  help  me  out. 
After  I  went  into  the  office  he  stated  his  proposition. 

Q.    What  was  it? 

A.  His  proposition  was  to  extend  my  time  on  what 
book  account  and  notes  were  due,  or  all  I  owed  them, 
and  that  he  would  extend  the  time  and  loan  me  two 
or  three  hundred  dollars.  Give  all  the  time  I  asked 
for  on  the  old  account  and  loan  me  some  money,  as 
one  of  the  Westheimer  Brothers  had  died  and  left  a 
large  estate,  and  the  house  just  as  soon  I  would  have 
the  money  at  a  reasonable  interest  as  any  one  else, 
and  this  proposition  would  help  me  out. 

Q.     On  what  terms  would  he  do  that? 

A.     On  the  terms  that  I  would  secure  him. 

Q.     For  what? 

A.  For  the  account  due  for  the  old  indebtedness  of 
two  or  three  hundred  dollars. 

Q.  Did  you  settle  then  the  amount  he  was  to  ad- 
vance? State  what  further  was  said. 

A.  I  told  him  I  would  consider  the  matter  and  let 
him  know  in  the  morning. 

Q.  What  was  done  in  the  morning?  Did  he  come 
to  the  store  that  day,  and  what  did  he  say  ? 

A.    He  came  to  the  store  and  I  told  him  I  would 
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accept  the  proposition,  and  then  we  had  the  papers 
made  out,  the  mortgage  drawn,  and  the  notes  drawn. 
We  figured  the  amount,  and  the  notes  and  mortgage 
were  drawn  in  the  morning. 

Q.  Was  there  anything  ftirther  about  these  notes 
and  mortgage  before  they  were  executed,  between  you 
and  Mr.  \Vestheimer,  as  to  any  conditions  on  which 
you  executed  them  ?  Why  the  notes  were  sent  up  to 
the  house?  (Objected  to  by  plaintiflS  as  incompetent, 
and  calling  for  a  conclusion.  Overruled  and  objection 
noted.) 

A.  The  notes  were  to  be  sent  into  the  house  and 
the  mortgage  sent  to  Geneva  for  record,  and  on  receipt 
he  was  to  send  me  $250.00.  That  was  the  amount 
agreed  on. 

Q.    What  did  you  do  with  the  notes  and  mortgage? 

A,     Gave  them  to  Mr.  Westheimer. 

♦  4(  4(  ♦  «  * 

Q.  Go  on  and  tell  what  was  to  be  done ;  was  there 
anything  said  in  case  they  did  not  send  the  money? 
(Objected  to  by  plaintiffs  as  incompetent  Overruled 
and  exception  noted.) 

A.  The  proposition  was  that  the  money  was  to  be 
sent  If  the  money  was  not  sent,  the  notes  and  mort- 
gage were  to  be  returned. 

*  *  *  * 

Q.     Was  the  money  sent? 

A.     No,  sir. 

The  testimony  of  Jacob  Westheimer  directly  upon 
the  point  under  consideration  was  as  follows : 

Q.  Mr.  Westheimer,  what  was  said  about  the  ex- 
tension of  time  you  speak  of,  and  what  was  said  be- 
tween you  parties  there  ? 

A.    What  time  do  you  refer  to? 

Q.  The  time  of  the  making  and  delivering  of  the 
notes  and  mortgage,  the  14th  of  March  ? 


JANUARY  TEKM,  1881-  59 

Westheimer  v.  Phillips. 

A.  I  came  along  in  the  usual  course  of  business 
and  asked  that  money  be  paid. 

Q.     What  did  Mr.  Phillips  say? 

A.    He  could  not  pay  me. 

Q.     Give  us  an  account  of  the  transaction. 

A.  Mr.  Phillips  expressed  his  inability  to  pay  me, 
and  as  I  stated  before^  he  wanted  time,  and  one  of  us, 
I  don*t  know  which  one,  broached  the  subject  of  giv- 
ing security. 

Q.  What  I  desire  to  get  at  is  just  this,  I  want  to 
know  what  the  condition  was  of  $250.00  over  value, 
that  the  notes  call  for? 

Objected  to  by  def  ts  counsel.  Objection  overruled 
and  exception  noted. 

A.  The  $250.00  as  Mr.  Phillips  represented  to  me, 
and  as  I  believe  I  satisfied  myself  from  the  records, 
was  requisite  to  clear  the  property  of  any  incumbrance 
then  existing,  and  I  wanted  to  get  the  first  mortgage. 
There  should  be  no  preceding  lien  on  the  property.  I 
don't  remember  anything  further  about  it. 

Q.  State  what  you  said  to  him  about  furnishing 
the  money. 

A.  I  told  him  that  the  firms  were  administrators 
of  the  estate  of  a  brother  of  theirs,  and  might  have  mo- 
ney in  that,  and  might  advance  him  to  that  amount. 

Q.  State  what  was  said  or  agreed  about  the  delive- 
ry of  this  mortgage  and  these  notes? 

Objected  to  by  def  ts. 

Q.  State  what  was  said  and  done  in  that  connec- 
tion? 

A.  The  notes  and  mortgage  were  executed  and  the 
notes  were  delivered  to  me  and  I  kept  possession  of 
them.  The  mortgage  I  think  was  handed  to  me,  and 
I  think  I  handed  it  back  to  Mr.  Phillips.  My  recol- 
lection is,  that  we  came  down  together  and  filed  it  for 
record.     There  was  no  talk  between  us  that  in  a  cer- 


60        SUPREME  COURT  OP  NEBRASKA, 

Westheimer  v.  Phillips. 

tain  event  the  mortgage  should  be  null  and  void.  Either 
Mr.  Phillips  or  myself  gave  orders  to  the  recorder  of 
deeds  to  forward  it  to  my  house;  I  don't  know  who 
gave  the  instructions. 

Q.     That  was  to  forward  it  to  the  plaintiff's? 

A.     My  house,  Westheinier  Brothers,  St.  Jo. 

Q.  What  did  Phillips  say  when  he  delivered  that 
mortgage  to  you,  if  anything? 

A.  I  don't  remember  of  anything  particularly,  that 
I  can  recollect  that  he  told  me  now.  Nor  do  I  know 
that  Mr  Phillips  himself  handed  me  the  mortgage. 

Q.  Mr.  Westheimer,  tell  the  court  where  it  was  he 
delivered  this  mortgage  to  you,  if  he  did  deliver  it? 

Objected  to.  Objection  overruled  and  exception 
noted. 

A.  He  delivered  the  notes  and  I  think  the  mort- 
gage to  me,  at  the  time  they  were  executed  at  Mr. 
Gaylord's  office. 

Q.     Did  he  deliver  them  both  together? 

A.     I  think  he  did. 

Q.     What  did  he  say  right  there  at  that  time? 

A.    I  cannot  recollect  anything  he  said  in  particular. 

Q.  Was  you  present  to  the  best  of  your  recollection 
when  the  mortgage  was  delivered  down  here  to  the 
clerk? 

A.     I  think  I  was. 

Q.     Did  you  hear  what  was  said  ? 

A.     I  believe  I  did. 

Q.  What  did  he  say  at  the  time  he  delivered  that 
to  the  clerk? 

A.  As  I  stated  before  I  am  not  positive  he  handed 
the  mortgage  to  the  clerk,  whether  Phillips  or  my- 
self handed  it.  I  do  not  remember  of  anything  said  fur- 
ther than  that  the  mortgage  should  be  recorded  and 
forwarded  to  Westheinier  Brothers,  St.  Joe,  Mo. 
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Q.  What  was  to  be  done  with  the  mortgage  and 
notes  in  case  you  did  not  get  the  $250.00? 

Objected  to,  overruled,  exception  noted. 

A.  There  was  nothing  said  in  the  event  the  $250 
was  not  forthcoming,  that  the  mortgage  should  be  null 
and  void,  and  I  don't  remember  what  words  passed  as 
to  how  the  amount  which  was  to  be  sent  if  not  forth- 
coming, how  it  should  be  credited,  I  don't  remember. 

I  have  thus  quoted  at  tedious  length  all  of  the  testi- 
mony on  that  point,  for  the  purpose  of  showing  that 
so  far  as  there  is  any  difference  between  a  condition 
precedent  and  a  condition  subsequent  the  eleventh 
finding  of  fact  is  unsupported  by  evidence. 

The  finding  is  that  the  plaintiffs  received  the  mort- 
gage with  the  condition  that  the  same  should  not  be 
enforced  "except  upon  the  payment  by  the  plaintifls 
to  the  defendant  D.  A.  Phillips  of  the  sum  of  $250," 
while  the  only  evidence  which  tends  to  sustain  such 
finding  is  that  of  Mr.  Phillips  himself  in  the  following 
language:  "  The  proposition  was  that  the  money  was 
to  be  sent.  If  the  money  was  not  sent  the  notes  and 
mortgage  were  to  be  returned." 

I  think  that  there  is  a  clear  distinction  between  the 
two  propositions,  and  that  under  the  testimony  the 
plaintiffs  by  virtue  of  the  mortgage  became  vested  of 
security  for  their  debt,  but  at  the  same  time  they  be- 
came legally  bound  to  pay  the  defendant  Phillips  $250, 
or  relinquish  and  return  the  said  security.  It  was  the 
right  of  said  defendant  to  stand  upon  and  enforce  this 
obligation  on  the  part  of  the  plaintiffs.  Had  he  done  so 
it  might  have  become  the  somewhat  difficult  duty  of 
the  courts  to  decide  as  to  what  measure  of  relief  was 
available  to  him.  But  he  did  not  elect  to  avail  him- 
self of  this  right. 

In  examining  this  question  it  will  be  well  to  bear  in 
mind  that  proposition  which  has  been  so  often  adher- 
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ed  to  by  this  court,  that  "  a  mortgage  security  is  a  mere 
incident  to  the  debt"  The  last  clause  of  the  4th  find- 
ing, which  is  in  the  following  words,  "and  that  the 
promise  of  the  $260  was  the  sole  moving  cause  and  con- 
sideration for  the  making  of  the  mortgage,"  is  not  only 
unsupported  by  the  evidence  in  the  case  but  is  incon- 
sistent with  the  third  finding.  The  obtaining  of  the 
$250  may  have  been  the  "  moving  cause ''  which  indu- 
ced the  said  defendant  to  give  the  mortgage,  but  it  was 
not  "  the  sole  consideration."  According  to  his  own 
testimony  he  was  indebted  to  the  plaintiffs  in  a  large 
sum  of  money,  nearly  all  of  which  was  past  due  and 
which  he  was  unable  to  pay.  By  giving  the  mort- 
gage he  got  an  extension  of  time  on  said  indebtedness 
which  the  law  makes  a  good  consideration  for  a  con- 
tract. 

Prom  the  findings  of  fact,  as  well  as  from  the  evi- 
dence, it  appears  that  Phillips  owed  the  plaintiffs 
$589.25;  their  agent  agreed  to  lend  them  $250,  mak- 
ing $789.25.  For  this  amount  the  said  defendant,  on 
the  fourteenth  of  March,  1876,  executed  his  three  notes 
for  $200  each,  payable  respectively  in  six,  nine,  and 
twelve  months  from  said  date,  and  one  note  for  $189.25, 
due  in  fifteen  months  from  date,  and  secured  them  by 
the  mortgage  in  controversy.  On  the  twenty-third  of 
the  same  month,  the  plaintiffs  wrote  to  Phillips  refus- 
ing to  loan  him  the  $250.  On  the  next  day,  March 
24th,  Phillips  answered  said  letter  of  the  plainti£b, 
complaining  of  their  treatment,  urging  them  to  com- 
ply with  the  agreement  of  their  agent  and  send  him 
the  $250,  and — I  quote  from  the  letter,  "if  you  cannot 
do  as  I  expected,  you  will  please  return  the  notes  I 
gave  him  and  the  mortgage,  for  I  will  be  compelled  to 
raise  money  by  that  means,  and  if  I  give  security  I 
would  not  like  to  give  it  for  more  than  I  owe  my  cred- 
itors."    On  the  twenty-eighth,  the  plaintiffs  answered 
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the  above  letter,  again  declining  to  send  him  the  $250, 
explaining  why  they  could  not,  and  urging  him  to  pay 
a  part  of  his  indebtedness  to  them.  I  quote  from  their 
letter:  "We  request  you  again  to  send  us,  if  possible, 
some  money,  for  we  really  need  it  very  much.  As  for 
having  more  notes  than  you  owe  us,  please  borrow  no 
trouble  on  that  account,  and  be  assured  we  do  not 
want  any  more  than  is  due  us.  If  you  could  send  us, 
say  $200,  now,  and  secure  us  otherwise  for  the  balance, 
even  on  a  reasonably  long  time,  we  would  willingly 
relinquish  all  other  claims  against  you.'' 

The  next  communication  between  the  parties  was  a 
letter  from  the  defendant,  D.  A.  Phillips,  to  the  plain- 
tiffs, dated  Fairmont,  Aug.  12,  1876,  of  which  the 
following  is  a  copy: 

"  Westheimer  Bros.^  St.  Joe,  Mo.  : 

"Dear  Sirs — ^Will  you  please  send  notes  and  mort- 
gages held  by  yourself  against  me  to  Eller  &  Co.,  at 
this  place,  for  their  inspection,  or  to  W.  R.  Gaylord, 
Not.  Pub.,  here,  or  to  any  person  you  may  pick  to  suit 
yourselves.  It  will  greatly  oblige  me.  Please  see  that 
I  have  my  proper  credit  of  $250,  or  $62.50  on  each 
note.  You  may  send  by  registered  letter.  The  object 
of  the  party  who  wishes  to  see  them  is  to  see  if  the 
proper  credit  is  or  is  not  on  them.  The  county  records 
show  all,  and  they  are  not  satisfied  with  my  receipt 
from  your  agent  Truly  yours, 

"D.  A.  Phillips." 

The  next  and  only  other  letter  between  the  parties, 
as  shown  by  the  record,  was  also  written  by  the  defend- 
ant, D.  A.  Phillips,  to  the  plaintiffi,  and  which  I  also 
copy: 

"Faibmont,  Nbb.,  March  1, 1877. 
"  Westheimer  Bros.,  St.  Joe,  Mo. : 

''Dear  Sirs — ^Please  find  enclosed  draft  in  your  favor 
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for  eighty-five  dollars.     Please  credit  on  the  note  you 
hold  against  me  for  this  amount,  and  oblige. 

"  Truly  yours, 

"D.  A.  Phillips." 

It  satisfactorily  appears  from  the  evidence  that  pre- 
vious to  the  date  of  the  above  letter,  the  two  original 
notes  which  the  plaintiffi  held  of  the  defendant  Phil- 
lips had  been  given  up  to  him,  so  that  the  notes  se- 
cured by  the  mortgage  in  controversy  were  the  only 
notes  of  Phillips  which  the  plaintiffs  then  held. 

It  also  appears,  as  well  from  the  evidence  as  from 
the  eighth  finding  of  fact  by  the  district  court,  that  on 
the  twelfth  day  of  December,  1876,  the  defendant  Phil- 
lips had  paid  to  the  plaintiffs'  agent  the  sum  of  fifty- 
five  dollars  on  one  of  the  notes  secured  by  the  said 
mortgage. 

I  conclude,  therefore,  that  although  the  plaintiffi  had 
retained  the  new  notes  and  mortgage  contrary  to  the 
agreement  between  their  agent  and  the  defendant,  D. 
A.  Phillips,  yet  that  said  defendant  finally  acquiesced 
in  such  retention,  and  by  accepting  the  said  original 
notes  from  the  plaintiffs,  making  two  payments  on  the 
new  notes,  and  demanding  that  the  $250 — ^which  the 
said  notes  contained,  above  what  he  actually  owed  the 
plaintiffs,  being  the  amount  which  their  agent  prom- 
ised but  which  they  refused  to  advance  to  him — ^be  di- 
vided into  four  equal  parts,  and  one  part  thereof  en- 
dorsed on  each  of  the  said  four  notes,  he  waived  his 
right  to  insist  upon  the  return  of  the  said  notes  and 
mortgage,  or  either  of  them. 

No  case  is  cited  by  counsel,  nor  am  I  able  to  find 
one  in  which  a  debt,  being  admitted  or  proved  a  secu- 
rity therefor,  has  been  adjudged  void,  in  an  action  be- 
tween the  parties  giving  and  receiving  such  security. 
Nearly  all  of  the  cases  cited  are  controversies  between 
mortgagees  and  other  creditors  of  the  mortgagor,  and 
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the  question  has  been  whether  the  delivery  of  the  note 
and  mortgage  was  absolute  or  in  escrow.  And  it  is 
not  too  much  to  say  that  in  none  of  them,  where  the 
delivery  has  been  held  to  be  in  escrow,  are  the  facts 
such  as  to  bring  them  within  the  principles  of  the  case 
at  bar.  I  am  therefore  of  the  opinion  that  the  decree 
of  the  district  court  be  reversed  and  the  cause  re- 
manded to  the  district  court,  with  directions  to  enter  a 
decree  of  foreclosure  in  accordance  with  this  opinion. 

Reversed  and  remanded. 


Robert  Kittle  Aift)  others,  plaintiffs,  v.  John  E. 
Shervin,  Treasurer  op  Dodge  County,  defendant. 

1.  Taxes:    sale  of  real  bstatk.    Since  the  taking  effect  of  the 

act  of  1877  [Laws,  p.  48],  a  county  treasurer  has  authority  to 
sell  real  estate  without  first  exhausting  the  personal  property  of 
the  tax  payer. 

2.     :     :     PRIVATE  BALE.     Under  the  revenue  law  in 


force  December,  1877,  where  real  estate  had  been  advertised, 
and  not  sold  for  want  of  bidders,  the  county  treasurer  could  sell 
the  same  at  private  sale,  and  was  not  required  to  give  notice  of 
or  invito  competition  at  such  private  sale. 

GERTiviOATE  OS*  BALE.    Section  64,  General  Statutes, 


917,  being  repealed  by  Laws  1877,  page  48,  and  not  being  in 
force  at  the  time  of  the  tax  sale  for  the  year  1876,  the  county 
treasurer,  in  selling  real  estate  for  delinquent  taxes,  could,  by 
virtue  of  the  law  of  1871  [Qeneral  Statutes,  617],  make  a  sepa- 
rate sale  of  real  estate  for  delinquent  city  taxes  of  cities  of  the 
second  class,  issue  a  separate  certificate  therefor,  and  be  entitled 
to  receive  the  same  fee  as  upon  sales  for  delinquent  state  and 
county  taxes. 

:      INTEREST   OK  DELINQUENT  TAXES:      CONSTITUTIONAL 

LAW.  Provisions  of  law  allowing  the  holders  of  certificates  of 
tax  sale  forty  per  cent  per  annum  upon  the  redemption  of  lands 
from  such  sale,  are  not  in  violation  of  section  16,  Article  III  of 
the  constitution,  which  provides  that  *'the  legislature  shall  not 

7 


li 

35 
35 

3 

11 
41 

06 
805 

U 
61 

66 
151 

66   SUPREME  COURT  OF  NEBRASKA, 

Kittle  V.  SherTln, 

pass  local  or  special  laws      *      *      regulating  the  interest  on 
money." 

BOARD  OF  EQUALIZATION.     One  who  does  not  appear 


before  the  board  of  equalization  cannot  afterwards  by  original 
action  defeat  the  levy  of  taxes,  and  a  sale  of  his  property  there- 
under on  the  ground  that  a  large  amount  of  other  property  es- 
caped taxation  by  an  under  assessment,  thereby  increasing  the 
rate  on  his  property. 

ciTT  TAXX8.    A  city  council  sitting  as  a  board  of  equal- 


ization have  no  authority  to  raise  the  assessed  value  of  all  the 
property  of  said  city  by  raising  the  aggregate  value  of  each 
assessment  a  certain  per  cent. 

A  tax  levied  upon  all  real  estate  of  a  city  and 


not  upon  personal  property,  for  the  purpose  of  making  local 
improvements,  is  unconstitutional  and  void. 

Original  application  for  an  injunction  to  restrain 
defendant  from  issuing  a  tax  deed  upon  certain  prop- 
erty owned  by  plaintife,  in  pursuance  of  a  sale  for 
taxes  thereon,  plaintiffi  contending  that  the  same  were 
void. 

B.  Kittle^  for  plaintiflb. 

Marlow  ^  Manger^  for  defendant 

Cobb,  J. 

In  considering  the  several  points  arising  in  this  case, 
I  will  endeavor  to  follow  the  order  as  I  find  them  in 
the  agreed  state  of  facts  submitted  by  the  plaintifis  and 
defendant,  omitting,  however.  No.  1,  as  that  does  not 
present  a  controverted  point. 

2.  That  plaintiflfe  had,  on  the  first  of  January,  1876, 
and  up  to  the  present  time,  owned  and  occupied  the 
premises  the  taxation  of  which  constitutes  the  subject 
matter  of  this  suit,  and  have  owned  and  kept  thereon 
publicly  "sufficient  personal  property  to  more  than 
three  times  in  value  of  the  said  taxes  of  any  one  year 
thereon  accruing,"  etc. 
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The  point  is  here  presented  that  the  said  county 
treasurer  could  not  lawfully  sell  the  real  estate  of  the 
plaintiffi  for  delinquent  taxes  as  long  as  they  had  and 
possessed  personal  chattels  on  the  said  land  sufficient 
to  pay  the  said  taxes. 

The  law  as  contained  in  the  General  Statutes,  sees. 
49  and  50,  916,  made  it  the  duty  of  the  county  treas- 
urer to  proceed,  as  soon  after  the  first  day  of  May  of 
each  year  as  practicable,  to  collect  all  delinquent  taxes 
by  the  seizure  and  sale  of  the  personal  property  of  the 
delinquent  tax  payers,  if  any  such  personal  property 
could  be  found,  and  such  provision  was  made  to  apply 
^*a8  well  to  the  taxes  assessed  on  real  estate  and  re- 
maining unpaid  as  to  delinquent  taxes  assessed  on  per- 
sonal property."  And  while  said  sections  remained 
in  force,  this  court  has  repeatedly  held  that  a  sale  by 
the  county  treasurer  of  lands  for  delinquent  taxes  as- 
sessed thereon,  without  first  making  an  effort  to  find 
personal  property  out  of  which  to  make  the  taxes, 
where  such  delinquent  tax  payer  was  the  owner  of  suf- 
ficient personal  property  in  the  county  out  of  which 
such  taxes  could  be  made,  was  void.  But  sections  49 
and  50  were  repealed  by  the  act  of  February  15, 1877 
fLaws,  p.  43],  which  took  effect  June  1,  1877,  four 
months  before  the  sale  complained  of,  so  that  the 
authority  and  certainly  the  reason  of  the  Nebraska 
cases  fail  to  sustain  the  position  of  the  plaintiffs  on  this 
point. 

8.  After  setting  out  the  several  funds  into  which 
both  the  county  and  city  taxes  were  distributed  as  as- 
sessed upon  the  said  block  for  the  year  1876,  the  stip- 
ulation proceeds  to  the  fourth  point,  as  follows: 

«4th.  That  on  the  fifth  day  of  December,  1877,  the 
said  taxes  so  levied  and  assessed  remained  unpaid 

*  *  *  The  said  real  estate  having  been  by 
said  treasurer  previously  advertised  for  sale  for  botb 


68   SUPREME  COURT  OF  NEBRASKA, 

Kittle  y.  Sherriii. 

the  taxes  levied  by  said  county  commissioners  and  by 
said  city  council,  and  not  sold  for  want  of  bidders,  said 
county  treasurer  did,  on  said  fifth  day  of  December, 
1877,  sell  said  real  estate  to  J.  T.  Smith  at  private  sale 
and  without  notice  to  these  plaintiffi  or  opportunity  for 
competition  in  bidding,  except  by  advertising  to  sell 
on  a  previous  and  other  day  than  said  fifth  day  of  De- 
cember, as  before  stated,  for  said  tax  of  1876,  to- wit: 
$63.70,  together  with  the  additional  sum  of  $4.55,  as 
interest  on  the  same,  and  the  sum  of  twenty  cents  costs 
of  advertising  for  sale.  Total  $68.45."  "  And  the  said 
treasurer  charged  the  said  J.  T.  Smith,  as  fees  for 
making  said  sale,  $3.40,  the  five  per  cent  provided  by 
statute  in  case  of  actual  sales,  and  the  sum  of  fifty 
cents  for  a  sale  certificate."  "And  afterwards  and  on 
the  same  day  said  county  treasurer  again  sold  said 
premises  to  said  J.  T.  Smith  for  said  city  taxes,  to  wit: 
$25.85  together  with  the  additional  sum  of  $1.85,  as 
interest  on  the  same,  and  twenty  cents  costs  of  adver- 
tising for  sale.  Total  $27.90."  "And  said  treasurer 
charged  said  J.  T.  Smith,  as  fees  for  making  said  sale, 
$1.39,  the  five  per  cent  fee  provided  by  statute  in  case 
of  actual  sales,  and  the  sum  of  fifty  cents  for  a  sale  cer- 
tificate, making  $102.16  paid  to  said  treasurer  by  said 
J.  T.  Smith,  for  which  said  treasurer,  the  defendant, 
claims  payment  from  plaintiffs,  together  with  forty  per 
cent  interest  thereon  from  the  said  fiftli  day  of  Decem- 
ber, 1877,  or  in  case  of  failure  or  refusal  of  plaintiff  to 
pay  said  sum  and  said  interest  thereon,  then  in  such 
case  defendant,  said  treasurer,  threatens  to  deed  said 
premises  to  pay  said  sum  and  interest." 

The  points  sought  to  be  established  by  this  clause  of 
the  stipulation  are,  1st,  that  the  said  sale  is  void  for  the 
want  of  notice  and  an  opportunity  for  competition  at 
the  said  sale.  The  statute  in  force  at  the  time  provid- 
ing for  the  sale  of  lands  for  delinquent  taxes  required 
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the  county  treasurer  to  give  notice  of  the  sale  by  pub- 
lication thereof  once  a  week  for  three  consecutive 
weeks,  commencing  the  first  week  in  August  preced- 
ing the  sale,  in  a  newspaper  of  his  county,  if  there  be 
one,  and  if  there  be  no  paper  published  in  his  county, 
shall  give  notice  by  a  written  or  printed  notice  posted 
on  the  door  of  the  court  house  *  *  *  and  the 
same  statute  also  provides  that,  "  after  the  tax  sales 
shall  have  closed,  and  after  the  treasurer  has  made  his 
return  thereof  to  the  county  clerk  *  *  *  if  any 
real  estate  remain  unsold  for  the  want  of  bidders 
therefor,  the  county  treasurer  is  authorized  to  sell  the 
same  at  private  salo,  at  his  office,  to  any  person  who 
will  pay  the  amount  of  taxes,  penalty  and  costs  thereof 
for  the  same''  etc.,  Gen.  Stat,  917,  921. 

The  advertising  and  offering  of  such  lands  at  public 
sale  is  a  condition  precedent  to  their  sale  at  private 
sale.  But  it  is  expressly  stated  in  the  said  stipulation 
that  the  said  real  estate  had  been  previously  advertised 
for  sale  for  the  said  taxes,  and  not  ^old  for  the  want  of 
bidders.  The  very  terms  **" private  sale"  exclude  all 
idea  of  publication  of  notice  therefor,  and  competition 
in  bidding  thereat.  And  2d,  that  the  said  J.  T.  Smith, 
the  purchaser  of  said  lands,  was  charged  by  the  said 
county  treasurer  for  two  certificates  of  sale  instead  of 
one. 

Section  54  of  the  revenue  law,  as  found  on  page  917 
of  the  General  Statutes,  provided  that  "  whenever  in 
the  collection  of  any  district,  town,  city,  or  local  tax, 
which  may  have  been  levied  according  to  law,  the  col- 
lector is  not  able  to  make  the  tax  by  distress  and  sale 
of  personal  property,  and  real  estate  is  t6  be  sold  for 
the  same,  it  shall  be  the  duty  of  the  collector  of  the 
tax  to  send  such  delinquent  list  to  the  county  treasurer 
on  or  before  the  15th  day  of  July  of  each  year,  and  the 
county  treasurer  shall  receive  the  delinquent  list,  and 
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advertise  the  same  at  the  same  time  he  advertises  the 
sale  of  real  estate  for  delinquent  taxes  as  hereinafter 
provided,  bj  adding  the  amount  of  such  delinquent 
district,  town,  city,  or  local  tax  to  the  amount  of  the 
delinquent  state,  county  and  other  taxes,  and  shall  sell 
such  lands  for  the  purpose  of  paying  all  such  delinquent 
taxes  as  hereinafter  directed,  and  shall  credit  the 
proper  district,  town,  city,  or  locality  for  the  amount 
of  taxes  so  collected,^'  etc.  But  sec.  54  was  repealed  by 
the  act  of  February  19, 1877 — see  pages  44r-48,  laws  of 
1877 — ^and  was  not  in  force  at  the  time  of  any  of  the 
proceedings  complained  of.  Under  its  provisions  it 
seems  quite  clear  that  but  one  certificate  should  have 
been  issued  and  charged  for  by  the  county  treasurer; 
but  said  section  being  repealed,  the  county  treasurer 
was,  for  his  authority  to  sell  said  property,  for  delin- 
quent city  taxes  at  all,  relegated  to  section  2  of  the  act 
entitled  ^^  An  act  to  provide  the  manner  of  collecting 
city  taxes  in  cities  of  the  second  class,  and  to  define 
the  duty  of  certain  city  officers,"  approved  June  6th, 
1871,  and  to  be  found  on  page  157  of  the  General 
Statutes.  Under  the  provisions  of  the  latter  section 
there  can  be  no  doubt  of  the  power  of  the  county 
treasurer  to  make  a  separate  sale  of  property  for  de- 
linquent city  taxes,  and  to  make  a  separate  certificate 
of  such  sale,  and  I  think  that  it  necessarily  follows 
that  he  would  be  entitled  to  charge  and  receive  the 
same  fee  therefor,  as  upon  sales  for  delinquent  county 
taxes.  But  suppose  I  am  wrong  i n  this  conclusion.  It  is 
neither  claimed  or  admitted  in  the  said  stipulation  that 
the  said  treasurer  sold  the  said  real  estate  for  said  de- 
linquent taxes  including  the  said  certificate  fee  of  fifly 
cents.  But  the'  complaint  on  this  point  is  that  the  said 
county  treasurer  charged  and  received  from  the  said 
J.  T.  Smith  the  said  sum  for  the  said  certificate. 
The  fourth  and  fifth  paragraphs  of  the  stipulation 
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relate  to  the  payment,  by  the  said  J.  T.  Smith,  of  the 
delinquent  taxes  on  the  said  real  estate  for  the  years 
1877  and  1878,  upon  which  no  point  seems  to  be  made. 
Paragraphs  6  and  7,  which  will  be  considered  together, 
are  as  follows: 

''  6.  That  said  plaintiffs  being  unable  to  pay  said 
taxes  before  the  fifth  day  of  September,  1879,  for 
causes  beyond  their  control,  did  on  that  day  offer 
to  pay  to  said  treasurer  the  said  sum  of  $102.16, 
with  interest  thereon  from  the  fifth  day  of  December, 
1877,  at  the  rate  of  12  per  cent  per  annum,  on  condi- 
tion that  the  said  sale  of  said  block  2  be  cancelled  and 
declared  by  said  treasurer  void,  and  the  taxes  on  said 
premises  for  the  year  1876  to  be  receipted  paid  by 
plaintiffs,  and  so  marked  on  the  tax  book  of  that  year, 
which  offer  was  then  and  there  rejected  by  said  treas- 
urer," etc. 

*^  7.  That  said  treasurer  then  and  there  demanded 
the  said  sum  of  $102.16,  and  the  said  several  sums 
which  appear  as  aforesaid  to  have  been  paid  by  the 
said  J.  T.  Smith,  together  with  40  per  cent  per  annum 
interest  thereon  from  said  dates  of  payment,  as  the 
only  condition  on  which  said  treasurer  would  allow 
said  plaintiffs  to  redeem  said  premises  from  the  said 
sale,  and  the  return  of  said  certificates  and  the  cancel- 
lation thereof." 

[Jpon  these  clauses  of  the  stipulation  the  plaintiff 
would  seem  to  seek  to  raise  the  point  that  the  said  J. 
T.  Smith,  having  bought  in  the  said  real  estate  for  the 
delinquent  taxes  of  1876,  and  the  same  remaining  un- 
redeemed, and  becoming  again  delinquent  for  the 
taxes  of  1877  and  1878  respectively,  and  the  taxes 
thereon  for  said  last  two  years  being  paid  by  the  said 
J.  T.  Smith,  under  the  provisions  of  section  61  of  the 
revenue  act  (Gen.  Stat.  921),  that  the  owners  of  the 
said  real  estate  could  redeem  the  same  from  the  said 
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sale  without  paying  the  said  subsequent  taxes.  But  if 
such  was  their  intention,  thej  have  not  followed  it  up 
in  their  brief,  and  I  can  scarcely  see  how  they  could 
successfully,  under  the  provisions  either  of  sec.  64  of 
the  old  revenue  law  (Gen.  Stat.,  922),  or  sec.  119  of  the 
act  of  1879,  Laws  of  1879,  824. 

But  the  principal  question  sought  to  be  presented  in 
these  paragraphs  is  that  of  interest.  Plaintiffi  claim 
that  the  provision  of  the  old  revenue  law,  allowing  the 
holders  of  certificates  40  per  cent,  and  of  the  new  al- 
lowing them  20  per  cent  interest  upon  the  redemption 
of  the  lands,  are  repugnant  to  the  provisions  of  the  16th 
clause  of  section  15  of  article  III  of  the  constitution. 

The  words  "  the  interest  on  money  "  as  used  in  the' 
article  referred  to,  are  equivalent  to  the  words  "  inter- 
est for  the  loan  or  forbearance  of  money,"  and  refer 
exclusively  to  the  question  of  lawful  interest  between 
borrower  and  lender,  debtor  and  creditor,  as  disting- 
uished from  usury.  The  exacting  of  interest  from  a 
delinquent  tax  payer  is  not  the  enforcement  of  a  right 
based  upon  contract,  but  is  the  exercise  of  a  branch  of 
governmental  sovereignty  similar  to  that  of  eminent 
domain.  The  constitution  contains  several  sections 
limiting  the  taxing  power  and  defining  the  right  of 
redemption  from  tax  sales,  all  of  which  are  plain  and 
direct,  and  when  it  is  borne  in  mind  that  neither  our 
former  constitution  (or,  as  I  believe,  that  of  any  one  of 
our  sister  states)  had  placed  any  limitation  upon  the 
legislative  discretion  as  to  the  rate  of  interest  on  tax 
sales,- it  is  unfair  to  suppose  that,  had  the  framers  of 
the  instrument  under  consideration  sought  to  ingraft 
upon  it  80  radical  a  principle  as  that  contended  for, 
that  they  would  have  used  a  fornl  and  language  of 
such  doubtfiil  construction,  and  more  especially  is  this 
the  case  when  it  is  also  remembered  that  it  is  an  uni- 
versal canon  of  construction  that  acts  of  limitation. 
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however  sweeping  their  terms,  are  never  held  to  in- 
clude the  state^  unless  it  be  specially  named.  The 
imposition  of  a  high  rate  of  interest  on  tax  sales  has 
for  its  primary  object,  the  prompt  payment  of  the  rev- 
enues of  the  government,  and  for  this  purpose  it  is 
sought  to  operate  on  the  tax  payer  and  induce  him  to 
pay  his  taxes  and  thus  avoid  the  payment  of  heavy 
interest;  failing  in  this,  to  offer  to  other  parties  a  field 
for  the  investment  of  money  at  a  higher  rate  of  inter- 
est than  that  paid  by  borrowers,  so  that  in  no  event 
shall  the  state  and  its  municipal  agencies  be  deprived 
of  the  revenues  necessary  for  their  support.  But  if 
every  owner  of  property,  instead  of  paying  the  taxes 
thereon,  can  make  himself  the  debtor  of  the  state 
therefor,  and  let  it  run  for  an  indefinite  length  of  time 
at  the  same  rate  of  interest,  or  even  less  than  that  at 
which  money  can  be  borrowed  on  the  best  of  security, 
it  needs  but  little  experience  in  the  business  of  life  to 
see  that  the  prompt  payment  of  taxes  could  not  be 
relied  upon. 

So  that,  as  I  cannot  conceive  that  it  was  the  inten- 
tion of  the  framers  of  the  constitution  to  withhold 
from  the  legislature  the  power  to  provide  for  the  sup- 
port of  the  state  government,  I  cannot  believe  that 
they  employed  the  language  relied  upon  for  the  pur- 
pose of  restricting  the  rate  of  interest  on  tax  certificates 
to  twelve  per  cent  or  to  seven  per  cent  as  would  be 
the  logical  result  of  the  position  urged  by  the  plaintiffs. 

"  8.  That  the  tax  lists  furnished  to  the  tax  payers 
of  said  city  and  precinct  by  the  assessors  for  said  seve- 
ral years  1876,  1877,  and  1878,  to  make  return  of  their 
property  thereon,  were  so  arranged  and  worded  that 
said  tax  payers  were  led  to  believe  and  did  believe  that 
it  was  their  lawful  right  to  return  their  moneys  and 
credits  less  their  liabilities,  and  to  return  the  capital 
employed  in  business  as  the  amount  of  their  personal 
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property  bo  employed  less  their  liabilities,  instead  of 
the  actual  personal  property  owned  by  and  employed 
in  their  possession  on  the  first  day  of  March  in  said 
years.  And  said  tax  payers  so  made  the  return  of  their 
said  property,  and  it  was  so  assessed  by  said  several 
assessors,  and  so  valued  less  said  liabilities,  and  taxed 
less  the  same  for  said  several  years,  and  not  taxed  as 
real  property  was  taxed,  without  deduction  for  said  lia- 
bilities of  the  owners  thereof.  And  by  reason  of  such 
exemption  of  personal  property  plaintiffs'  taxation  was 
15  per  cent  greater  on  his  said  real  estate.'' 

Undoubtedly  we  have  thus  presented  in  the  stipula- 
tion a  great  evil  which  exists  in  all  parts  of  the  state, 
and  by  means  of  which  many  traders  and  other  owners 
of  personal  property  in  a  great  measure  escape  taxation 
to  the  extent  of  greatly  injuring  the  owners  of  real  es- 
tate by  the  unjust  increase  of  their  taxes.  But  unfor- 
tunately neither  the  allegations  of  the  plaintifis'  peti- 
tion nor  the  facts  as  agreed  upon  in  and  by  the 
stipulation,  are  such  as  to  entitle  the  plaintiff  to  relief 
in  this  respect. 

Sections  5  and  6  of  the  revenue  law  then  in  force, 
Gen.  Stat,  898,  provided  for  the  furnishing  by  the 
county  commissioners  of  each  county,  on  or  before  the 
first  Monday  of  February  of  each  year,  to  the  precinct 
assessor  suitable  notices  and  blank  forms  for  the  as- 
sessment, and  such  instructions  as  may  be  needful  to 
secure  full  and  uniform  assessments  and  returns. 

The  latter  section  also  provides  what  the  said  lists 
to  be  filled  out  by  each  property  owner  shall  contain, 
etc. 

All  of  this  is  matter  of  public  law,  of  which  all  per- 
sons of  sound  mind  and  who  have  arrived  at  years  of 
discretion  are  charged  with  knowledge.  And  even 
were  we  informed  by  the  pleadings  or  stipulation, 
which  we  are  not,  in  what  respects  the  lists  furnished 
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to  the  tax  payers  of  Fremont  city  and  precinct  &i1ed 
to  come  up  to  the  reqairements  of  law,  I  cannot  con- 
ceive how  they  could  have  been  "bo  arranged  and 
worded'^  as  to  lead  the  tax  payer  to  construe  the  law 
as  stated.  But  the  probability  is  that  any  misunder- 
standing that  may  have  existed  on  the  part  of  the  prop- 
erty owners  was  a  wilful  one  on  their  part 

If  such  an  assessment  as  that  described  in  the  peti- 
tion and  stipulation  was  made,  then  it  was  the  privilege, 
if  not  the  duty,  of  the  plaintifEs  and  all  persons  similarly 
situated  to  appear  before  the  board  of  equalization  and 
have  the  same  rectified.  Section  27  of  the  revenue 
law  then  in  force.  Gen.  Stat,  907,  gave  the  board  of 
equalization  ample  power,  and  made  it  their  duty,  upon 
complaint  being  made  to  it,  to  remedy  all  errors  in  the 
assessments.  See  S.  C.  ^  P.  JR.  JR.  v.  Washington  Co.^ 
3  Keb.,  40.  The  time  of  the  annual  meeting  of  said 
board  was  fixed  by  law,  at  which  time  it  was  their  duty 
to  decide  all  questions  concerning  the  assessments, 
without  adjournment,  and  their  decisions  were  en- 
dowed with  the  quality  of  judicial  decisions,  reviewa- 
ble only  on  error  in  the  higher  courts.  Now  the  ques- 
tion is  presented  whether  a  tax  payer  can  ignore  the 
existence  of  such  tribunal  created  for  his  protection, 
and,  after  the  lapse  of  many  years,  for  the  first  time 
bring  his  case  to  this  court  and  claim  that  an  act  of  an 
assessor,  clearly  remediable  before  such  board  but  never 
presented,  had  rendered  nugatory  the  scheme  of  taxa- 
tion of  an  entire  county.  And  this  not  only  for  one 
year  but  for  three  years  in  succession.  It  seems  to  me 
that  the  mere  statement  of  this  proposition  is  sufficient 
to  demonstrate  that  such  claim  cannot  be  allowed. 

The  plaintiffs  rely  upon  the  case  of  Weeks  v.  The 
Supervisors  of  Milwaukee  Go.  et  aly  10  Wis.,  240.  As  I 
understand  that  case,  the  distinction  there  made,  as 
well  as  in  the  other  Wisconsin  cases  touching  upon 
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this  question,  is  that  where  taxable  property  in  a  city 
is  knowingly  and  with  a  design  to  benefit  the  city  by 
increasing  its  population  and  business  exempted  from 
taxation  by  the  common  council  or  other  legislative 
authority  of  the  city,  the  taxes  levied  on  other  property 
of  the  city  being  thereby  necessarily  increased,  are  ille- 
gal and  uncollectible — otherwise  when  property  is  left 
off  of  the  assessment  roll  by  mere  non-action  or  as  the 
result  of  ignorance  or  stupidity. 

No.  10  of  the  agreed  state  of  facts  is  devoted  to  the 
taxes  levied  under  the  authority  of  Dodge  county  upon 
the  taxable  property  of  Fremont  precinct,  for  the  pur- 
pose of  paying  interest  on  bonds  issued  for  erecting  a 
bridge  across  the  Platte  river.  Upon  referring  to  the 
clause  of  the  petition  upon  this  branch  of  the  case,  we 
find  it  to  be  in  the  following  language: 

"  10.  That  the  said  taxes  levied  for  said  Fremont 
precinct  bridge  bonds  were.levied,  collected,  and  threat- 
ened to  be  collected  in  violation  of  law  and  the  right 
of  said  plaintifis,  and  that  said  taxes  were  levied  to  pay 
for  said  bridge  which  was  built  on  land  not  owned  by 
private  parties  and  not  on  any  public  road  or  highway, 
but  as  a  toll  bridge,  and  said  precinct  never  contracted 
for  nor  had  any  right,  title,  or  interest  in  said  bridge 
nor  become  liable  therefor." 

It  will  be  readily  seen  that  the  above  allegations  pre- 
sent no  issue  or  question  for  the  adjudication  of  this 
court  They  are  mostly  in  the  form  of  recitals  and 
present  conclusions  rather  than  facts. 

It  seems  from  the  agreed  state  of  facts  that  the  en- 
tire proceeds  of  said  bonds,  amounting  with  the  inter- 
est to  one  hundred  and  fifty  thousand  dollars,  has, 
through  mismanagement  or  ill  fortune,  or  a  combina- 
tion of  the  two,  been  lost  to  the  people  of  Fremont 
precinct.  This  is  a  serious  loss  to  that  people.  Any 
defense  which  the  law  would  permit  them  to  make  to 
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this  indebtedness  ought  and  doubtlessly  would  meet 
with  the  sympathy  of  the  court,  but  I  fail  to  find  such 
defense  in  the  facts  set  forth  in  the  said  petition. 

There  is  one  other  point  made  by  the  plaintiffs 
against  the  said  county  tax.  The  facts  upon  which  it 
is  based  are  stated  in  the  stipulation  as  No.  14,  and  are 
too  lengthy  to  be  inserted  here.  But  they  amount  to 
this:  That  the  First  National  Bank  of  Fremont,  sit- 
uated in  said  county,  for  the  years  in  question  was  as- 
sessed and  valued  for  taxation  at  only  J50,000,  when 
its  average  resources  during  said  y^ars  were  $248,884. 
We  have  already  reached  the  conclusion,  while  con- 
sidering this  subject  under  another  head,  that  the  mere 
under  assessnaent  of  one  piece  or  species  of  property, 
while  such  under  assessment  will  necessarily  increase 
the  rate  of  taxation  on  all  other  taxable  property  iu 
the  district  from  what  it  would  have  been  had  such 
under  valuation  not  been  made,  yet  that  the  board  of 
equalization  is  the  tribunal  to  remedy  such  wrong,  and 
even  if  denied  there,  it  cannot  have  the  effect  to  render 
the  whole  scheme  of  taxation  void.  But  there  was  no 
law,  either  constitutional  or  statutory,  rendering  the 
resources  of  national  banks  taxable,  and  the  slightest 
examination' of  the  subject  will  show  that  such  law 
would  be  open  to  graver  objections  than  any  of  the 
numerous  ones  which  the  plaintiffs  have  urged  against 
the  law  as  it  now  stands.  Among  the  items  going  to 
make  up  these  resources,  I  take  from  the  copy  of  the 
report  of  said  bank,  which  plaintiffs  have  attached  to 
iheir  petition  as  an  exhibit,  the  following:  "Current 
expenses  and  taxes  paid  $3,166. 25. "  When  taxes  them- 
selves become  a  subject  of  taxation  we  may  expect  to 
see  opposition  to  their  payment  indeed.  Upon  an  ex- 
amination of  the  report  it  will  readily  be  seen,  what 
most  people  know  without  examination  of  all  banks 
in  this  country,  that  its  resources  consist  chiefly  of  de- 
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posits — money  due  to  depositors;  which  we  are  bound 
to  presume  has  been  given  in  to  the  assessors  by,  and 
taxed  to  them. 

The  law  providing  for  the  taxation  of  the  stockhold- 
ers upon  their  shares  of  stock  in  such  institutions  is  to 
be  found  on  pages  97-8  of  the  laws  of  1875,  and  for 
aught  that  appears  in  the  petition  or  stipulation  of  facts 
in  this  case  has  been  complied  with  by  the  authorities 
of  Dodge  county.  But  even  if  it  has  not,  I  know  of 
neither  principle  nor  authority  making  that  a  legal 
excuse  to  the  plaintiflSs  for  failing  to  pay  the  taxes  on 
their  property. 

*'  9.  That  the  said  Fremont  city  council,  sitting  as  a 
board  of  equalization  for  each  of  the  said  several  years 
1876, 1877,  and  1878  did,  without  any  notice  to  the  tax- 
payers or  to  the  plaintiffs,  raise  the  aggregate  assessed 
value  of  each  and  every  assessment  in  said  city  10  per 
cent  above  the  assessed  value  as  made  by  the  several 
assessors  for  said  years.  And  said  city  so  raised  said 
valuation  for  the  purpose  of  taxing  the  property  in  said 
city  10  per  cent  more  than  could  have  been  levied  as 
assessed.  And  said  valuation  of  said  plaintiff's  premi- 
ses and  of  all  property  in  the  said  city  was  10  per  cent 
higher  in  its  assessed  value  than  the  same  was  for  coun- 
ty and  state  purposes  assessed.'' 

The  city  council,  sitting  as  a  board  of  equalization, 
had  no  power  to  raise  the  assessed  value  of  all  the  pro- 
perty assessed  in  the  said  city.  Such  raising  of  the 
valuation  is  not  equalizing  in  any  sense.  Counsel  for  de- 
fendant suggest  that  such  action  on  the  part  of  the  city 
council  is  within  the  principle  announced  by  this  court 
in  the  case  of  Dundy  v,  Richardson  County^  8  Neb.,  508. 
In  that  case  the  county  commissioners,  sitting  as  a 
board  of  equalization,  raised  the  assessed  value  of  all 
the  &rm  or  acre  lands  of  Falls  city  precinct  22  per  cent. 
This  was  done  Dresumably  for  the  purpose  of  equaliz- 
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ing  the  assessment  of  such  property  with  that  of  simi- 
lar property  in  the  other  precincts  of  the  county.  And 
this  the  court  held  they  could  do  upon  certain  condi- 
tions. But  this  would  by  no  means  apply  to  the  action 
of  the  city  council.  They  had  nothing  to  do  with  the 
assessments  in  the  precincts  or  other  cities  of  the 
county.  The  only  values  that  were  before  them  were 
those  of  the  property  of  the  several  persons  and  cor- 
porations of  their  own  city;  and  their  only  duty  was 
to  equalize  the  assessments  as  between  these  so  that 
the  burden  of  taxation  might  rest  equally  upon  the 
tax  payers  of  the  city  in  proportion  to  the  true  value  of 
their  several  taxable  possessions. 

The  general  law  governing  cities  of  the  class  to 
which  Fremont  belongs  limits  their  power  of  levying 
taxes  to  6  mills  on  the  dollar  in  any  one  year  for  gene- 
ral revenue  purposes  and  to  an  equal  amount  for  gen- 
eral improvement  purposes  [Qen.  Stat,  142.],  and  it 
appears  from  the  agreed  state  of  fi&cts  that  the  action 
of  the  said  city  council  was  for  the  purpose  of  avoiding 
the  effect  of  the  said  limitation.  As  well  might  this 
court  be  called  upon  to  sanction  an  open  violation,  of 
law,  as  a  covert  one,  particularly  when  the  intent  to 
violate  it  by  indirect  means  stands  admitted  in  the  re- 
cord. 

But  while  the  additional  value  of  ten  per  cent  placed 
upon  said  property  by  the  city  council  cannot  be  sus- 
tained as  a  basis  of  taxation,  yet  the  said  action  of  the 
council  does  not  vitiate  the  assessment  as  made  by  the 
assessors. 

The  stipulation  or  agreed  state  of  facts  contains  the 
following  as  the  11th  and  12th  clauses:  ^^  That  the  said 
taxes  so  levied  by  the  said  city  of  Fremont,  which  was 
upon  the  real  estate  and  not  upon  personal  property  in 
said  city  for  streets  and  sidewalks,  was  so  levied  accor- 
ding to  the  said  valuation  upon  all  the  real  estate  with- 
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in  the  limits  of  said  city,  and  not  any  part  of  said  levy 
was  upon  the  personal  property  in  said  city,  nor  were 
said  taxes  for  said  purposes  specially  assessed  against 
the  property  particularly  benefited  by  improvements 
made  thereby,  but  for  the  purpose  of  improving  the 
streets  and  crosswalks  of  the  said  city  generally  when- 
ever and  wherever  deemed  necessary. 

12.  That  the  said  taxes  levied  by  the  said  city  of 
Fremont  listed  and  charged  against  plaintifi^'s  said  pre- 
mises as  "Sixth  Street  fund"  were  so  levied  by  said 
valuation  upon  all  the  real  estate  in  the  city  of  Fre- 
mont, and  no  part  thereof  on  the  personal  property 
within  said  city,  and  said  taxes  were  levied  for  the  sole 
purpose  of  widening  said  Sixth  Street.      *     ♦     * 

13.  That  the  said  city  widened  Main  street  from 
First  to  Sixth  street  for  the  length  of  five  blocks  only 
at  a  heavy  expense  *  *  *  to  pay  which  there  was 
by  said  city  council  levied  a  tax  upon  all  the  real  estate 
in  the  city  in  proportion  to  said  valuation  thereof,  and 
no  part  of  said  taxes  was  levied  upon  the  personal  pro- 
perty in  said  city  for  said  purpose.      «      «      * 

We  have  here  presented  the  question  whether  the 
provisions  of  the  second  subdivision  of  sec.  31,  Chap. 
9,  of  the  General  Statutes  are  repugnant  to  those  of 
sec.  6  of  article  9  of  the  constitution  of  1875. 

In  an  important  case  lately  argued  in  this  court  involv- 
ing a  construction  of  the  section  above  referred  to,  the 
court  was  undivided  in  the  opinion  that  the  provisions 
of  said  section  applied  to  previous  legislation,  and  that 
under  them  the  corporate  authorities  of  cities,  towns, 
or  villages  could  be  vested  with  power  to  levy  and  col- 
lect but  two  kinds  of  taxes.  Ist  By  special  assess- 
ments or  by  special  taxation  (two  ways  of  expressing 
the  same  thing)  of  property  benefited.  This  only  for 
purposes  of  local  improvements.  2d.  For  all  other 
corporate  purposes  to  assess  and  collect  taxes;  but  such 
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taxes  to  be  uuiform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same. 
Sdnscom  v.  Oity  of  Omaha^  ante  page  87. 

Applying  this  view  to  the  case  at  bar  there  is  no  dif- 
ficulty in  coming  to  the  conclusion  that  the  taxes  em- 
braced under  the  foregoing  heads  are  illegal  and  void. 

From  these  views  I  conclude  that  all  the  taxes  levied 
by  the  authority  of  the  city  of  Fremont  upon  the  real 
estate  of  said  city  alone,  and  not  upon  personal  prop- 
erty, and  which  taxes  were  levied  upon  all  the  real 
estate  of  said  city  and  not  confined  to  the  property 
benefited  by  the  local  improvement  for  which  the  same 
were  levied,  as  well  as  the  one-eleventh  part  of  all  other 
taxes  assessed  by  the  authority  of  said  city — ^being  the 
taxes  assessed  upon  the  increased  valuation  of  said  pro- 
perty caused  by  the  act  of  the  council  of  said  city  in 
adding  ten  per  cent  to  the  assessed  value  thereof,  as 
returned  by  the  assessor,  and  which  taxes  went  to  make 
up  the  amount  for  which  the  property  of  the  plaintiflB 
described  in  their  petition  was  sold,  as  well  as  all  of 
such  taxes  which  entered  into  and  constituted  a  part 
of  the  subsequent  taxes  paid  by  such  purchaser  upon 
the  said  real  estate,  should  be  deducted  from  the  appa- 
rent amount  of  the  lien  of  the  said  purchaser  upon 
said  real  estate  for  and  on  account  of  such  sale,  pur- 
chase, and  payments. 

But  J.  T.  Smith,  the  purchaser  of  said  real  estate 
for  the  said  taxes,  not  being  before  the  court  nor  a 
party  to  these  proceedings,  this  court  cannot  pass  upon 
his  rights  nor  grant  the  relief  to  which  from  the  above 
view  the  plaintifis  seem  to  be  entitled. 

The  necessary  parties  not  being  before  the  court  to 
enable  the  court  to  render  an  effective  decree  or  judg- 
ment the  cause  is  dismissed  at  the  cost  of  the  plain- 
tiffs. 

Judgment  aggordinglt. 
8 
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August  J.  Falskbn,  Appellant,  v.  John  F.  Harebn- 

DORF  AND  OTHERS,  APPELLEES. 

1.  Trust  Estate  in  Land.  Where  it  ia  sought  through  the  eatab- 
lishment  of  a  trust  by  parol  evidence  to  defeat  the  title  of  one 
holding  the  fee  of  real  estate,  under  a  deed  absolute,  the  essen- 
tial fkcts  relied  on  must  be  clearly  proved  or  the  attempt  will 
fail. 

2.    .     Evidence  in  support  of  alleged  trust  examined,  and  held 


to  be  inadequate. 

Appeal  from  the  district  court  of  Richardson  county. 
Tried  below  before  Weaver,  J.  Beyond  the  facts 
stated  in  the  opinion  it  may  be  added  that  the  defend- 
ant Harkendorf  was  the  executor  of  John  Q.  Falsken, 
and  the  other  defendants  are  devisees  under  his  will 
bequeathing  the  land  in  controversy. 

SchoenheU  ^  Thoma^y  for  appellant 

Garence  GiUespky  for  appellee. 

Lake,  J. 

The  right  of  the  plaintiff  to  the  relief  sought  rests 
upon  an  alleged  express  trust.  He  states  in  his  peti- 
tion that  his  wife  Bertha  shortly  before  her  death  in 
1875,  being  desirous  of  conveying  the  land  in  contro- 
versy back  to  him,  from  whom  she  had  received  it, 
"was  informed  and  believed  that  she  could  not  do  so 
directly,  or  in  any  other  manner  than  by  conveying  to 
some  third  person  as  trustee,  and  having  such  third 
person  convey  to  her  husband.  Thereupon  for  the  pur- 
pose of  so  conveying  the  said  premises  to  plaintiff,  and 
for  no  other  purpose,  on  the  first  day  of  May,  1875, 
the  said  Bertha  made  a  deed  of  conveyance  of  the  said 
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premises  to  the  said  John  G.  Falsken,  who  had  con- 
sented to  act  as  such  trustee.  The  said  John  G.  Fals- 
ken paid  no  consideration  for  the  said  deed,  and  the 
same  was  so  made  to  him,  at  his  suggestion,  solely  for 
the  purpose  of  having  him  convey  said  premises  to  the 
plaintiff  herein.  The  said  deed  was  filed  for  record  in 
the  office  of  the  recorder  of  said  county  of  Richardson 
on  the  Ist  day  of  May,  1875,  and  was  recorded  in  Book 
20,  page  587.  At  the  time  of  making  said  deed,  the 
said  John  G.  Falsken  took  upon  himself  said  trust, 
and  promised  and  agreed  to  and  with  the  said  Bertha, 
and  plaintiff  herein,  that  he  would  execute  the  same, 
and  would  convey  the  said  premises  to  the  plaintiff 
whenever  called  upon  to  do  so." 

It  is  further  alleged,  and  of  this  there  is  no  dispute, 
that  John  G.  Falsken  held  the  title  so  received  until 
his  death,  which  occurred  in  September,  1877,  a  period 
of  over  two  years ;  and  that  he  left  a  will,  bequeathing 
this,  with  other  property,  to  his  four  grandchildren, 
two  of  whom  are  sons  of  the  plaintiff.  However,  for 
the  purpose,  evidently,  of  avoiding  the  moral  effect  of 
this  seemingly  fair  disposition  of  his  property  by  the 
granddaughter,  and  his  treating  it  as  if  it  were  in 
truth,  what  it  appeared  to  be,  his  own,  the  plaintiff 
alleges  that  when  he  ^^  made  said  will  he  did  not  intend 
to  include  therein  the  land  aforesaid,  nor  to  devise  the 
same.*' 

On  an  examination  of  the  evidence  we  find  nothing 
whatever,  aside  from  the  deed  itself,  to  indicate  the 
purpose  of  the  grantor,  Bertha,  in  making  it.  And 
the  deed  being  absolute,  the  only  inference  to  be  drawn 
from  her  making  it  is,  that  she  intended  merely  to  in- 
vest John  G.  Falsken  with  the  fee,  and  to  his  own  use. 
As  to  the  allegation  that  she  was  advised  to  convey 
"  to  some  third  person  as  tnisteey"  in  order  to  place  the  ti- 
tle in  her  husband,  there  is  not  a  particle  of  evidence. 


84        SUPREME  COURT  OF  NEBRASKA, 

Falsken  y.  Harkendorf. 

Indeed  there  is  none  to  the  effect  that  she  was  advised, 
or  consulted  anyone,  on  that  subject 

Concerning  the  execution  of  the  deed  but  very  little 
is  disclosed.  As  to  who  drafted  it,  nothing.  The  wit- 
ness Marvin  swears  that  he,  as  justice  of  the  peace, 
took  the  acknowledgment,  but  saw  no  consideration 
pass  between  the  parties.  Nothing  was  said  on  that 
occasion,  which  he  understood,  as  to  the  object  for 
which  the  deed  was  made.  There  was,  therefore,  so 
far  as  we  are  advised,  no  trust  declared,  or  even  con- 
templated by  the  grantor  at  the  time  of  the  convey- 
ance. And  the  same  is  true  of  the  grantee.  As  before 
shown  it  is  averred  in  the  petition  that  the  deed  was 
"TTiorfe  to  him  at  his  suggestion"  solely  for  the  purpose  of 
having  him  convey  to  the  plaintiff.  But  there  is  not  a 
syllable  of  evidence  to  warrant  this  assumption.  This, 
as  well  as  the  allegation  of  the  grantor  having  been 
advised  that  it  was  necessary  to  convey  the  title  ^Ho 
Bome  third  person  as  trustee,"  as  a  means  of  finally 
placing  it  in  her  husband,  is  a  very  important  fact  in 
the  case  as  made  by  the  petition,  and,  if  true,  ought  by 
all  means  to  have  been  proved. 

There  is,  however,  some  testimony,  but  not  at  all 
satisfactory,  tending  to  show  that  John  G.  Falsken 
took  the  conveyance  for  the  purpose  alleged,  and  also 
that  he  paid  no  consideration  therefor.  This  testimony 
consists  of  declarations  said  to  have  been  made  by  him 
in  the  presence  of  the  witnesses  Uhl,  and  Charles  Fal- 
sken and  his  wife,  subsequently  to  the  time  he  received 
the  deed.  Uhl  testified  that  he  overheard  "a  conver- 
sation between  John  G-.  Falsken  and  August  Falsken, 
the  plaintiff,  in  reference  to  what  he  supposed  to  be 
this  very  property  in  controversy."  This  was  in  1877, 
and,  according  to  Uhl,  "  August  merely  said, '  Father 
has  got  my  property  in  his  name,'  or  words  to  that  ef- 
fect; it  was  in  German;  and  the  old  gentleman  said, 
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*Te8,  the  property  is  in  my  name,  and  I  will  make  a 
deed  now;'  but  August  said,  *No,  it  is  late;  we  have 
got  to  go  home/ '' 

Charles  Falsken  testified  that  his  father  said  ^^he  got 
the  deed  from  plaintiff  just  for  a  trust;  that  he  would 
sign  it  back  to  him  at  any  time  he  would  call  on  him; 
that  he  did  not  call  it  his  own.  Then  he  said  he  had 
not  paid  anything  for  it." 

Q.  Did  you  have  more  than  one  conversation  about 
it  with  him  ? 

A«    Yes,  he  spoke  about  it  several  times. 

Q.  Did  you  talk  with  him  shortly  before  his  death, 
or  any  time? 

A.  He  mentioned  it  that  August  didn't  call  on  him 
to  sign  it  back  to  him ;  he  was  ready  any  time. 

Q.     What  did  he  mean  by  signing  it  back  to  him? 

A.     The  property. 

Q.    Making  a  deed  to  him  ? 

A.    Yes,  sir. 

On  this  subject,  Minnie,  the  wife  of  the  last  named 
witness,  testified  as  follows  : 

Q.    What  did  he  (John  G.  Falsken)  say? 

A.  He  said  he  hadn't  bought  the  land,  but  they 
wrote  it  over  to  him ;  he  had  it  in  his  own  name. 

Q.  Did  he  say  what  he  was  going  to  do  with  the 
property? 

A.  He  said  he  was  going  to  give  it  back  to  August 
Falsken  any  time  he  wanted. 

Q.  Did  he  say  anything  in  regard  to  paying  for  the 
land? 

A.     He  said  he  did  not  pay  anything  for  it. 

And  on  cross-examination  she  testified  that  this  talk 
took  place  in  May  or  June,  1875. 

All  of  this,  besides  being,  what  hearsay  declarations 
of  one  deceased  are  always  considered,  very  weak  tes- 
timony, has  opposed  to  it  the  fact,  pretty  clearly  estab- 
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lisbed,  that  at  the  time  of  this  transaction  the  plaintiff 
was  owing  his  father  an  amount  about  equal  to  the 
value  of  the  property  so  conveyed,  which  was  dis- 
charged of  record  on  the  very  day  the  deed  was  made. 
Also,  that  John  Qt.  Falsken  held  the  title  for  more  than 
two  years,  and  in  the  meantime  treated  the  land  as  his 
own,  even  to  the  extent,  as  before  stated,  of  making  it 
the  subject  of  a  solemn  bequest  to  his  grandchildren, 
which  we  cannot  bring  ourselves  to  believe  he  would 
have  done  had  he  been  under  an  obligation  to  convey 
it  to  his  son.  The  averment  in  the  petition,  to  the  ef- 
fect that  this  property  was  put  into  the  will  by  mistake, 
and  thus  unintentionally  made  the  subject  of  bequest, 
hafi  no  foundation  in  fact,  there  being  no  evidence 
to  support  it  Where  it  is  sought  through  the  estab- 
lishment of  a  trust,  by  parol  evidence,  to  defeat  the 
title  of  one  holdiug  the  fee  of  real  estate  under  a  deed 
absolute,  the  essential  facts  relied  on  must  be  proved 
with  great  clearness  and  certainty,  or  the  attempt  will 
fail.  ^' Loose  and  equivocal  facts  ought  not  to  control 
the  evidence  of  deeds."    1  Perry  on  Trusts,  sec.  187. 

After  a  careful  consideration  of  the  evidence,  not 
only  are  we  unable  to  say  that  the  court  below  incor- 
rectly estimated  its  value,  but,  on  the  contrary,  we  be- 
lieve that  in  holding  it  to  be  insufficient  to  establish 
the  alleged  trust,  the  only  conclusion  that  could  safely 
be  drawn  was  reached. 

In  the  very  dim  light  shed  upon  the  transactions  of 
the  parties  respecting  this  property,  prudence  seems  to 
dictate  that  rather  than  disturb  this  absolute  title,  we 
should  guard  it  as  left  by  the  holder  at  the  time  of  his 
decease.  Holding  these  views,  the  judgment  must  be 
affirmed. 

JUDGMBNT  AFFIKMBD. 
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John  P.  Becker,  plaintiff  in  error,  v.  The  Western 
Union  Telegraph  Company,  defendant  in  error. 

1*  Telegraph  Company:  zrbobsik transmitting missaoe*. 
LIABILITY  JOR.  A  telegraph  company  has  a  right  to  make 
reasonable  rules  and  regulations  relative  to  sending  dispatches, 
and  thereby  limit  its  liability  for  errors  not  occasioned  by  gross 
negligence  or  wilful  misconduct.  A  condition  that  the  com- 
pany will  not  be  responsible  for  the  correct  transmission  of 
messages  beyond  the  amount  received  therefor,  unless  repeated, 
at  an  additional  expense,  is  a  reasonable  regulation,  and  if 
brought  home  to  the  sender  of  a  message,  or  made  the  subject 
of  special  contract,  will  be  enforced  as  to  all  errors  not  caused 
by  gross  negligence  or  wilful  misconduct. 

2.     :     :     :     When  a  message  is  sent  subject  to 

such  a  regulation,  the  mere  fact  that  there  was  an  error  in  the 
message  as  delivered  is  not  of  itse>f,  and  without  further  proof 
of  carelessness,  sufficient  to  authorize  the  plaintiff  to  recover 
anything  beyond  the  amount  paid  for  sending  it,  and  interest 
thereon. 

Error  to  the  district  court  of  Douglas  county.  It 
was  an  action  for  damages,  arising  out  of  the  alleged 
negligence  of  the  defendant  in  transmitting  and  deliv- 
ering to  the  plaintiff  a  telegraphic  dispatch  in  terms 
differebt  from  those  in  the  message  left  for  transmis- 
sion. On  Nov.  28, 1873,  the  plaintiff  telegraphed  from 
Columbus,  Nebraska,  to  W.  R.  Preston  &  Co.,  com- 
mission merchants,  in  New  York  city,  to  know  what 
they  could  sell  20,000  bushels  of  wheat  for,  to  be  deliv- 
ered in  December,  to  which  W.  R.  Preston  &  Co.  re- 
plied in  the  following  terms:  "Think  we  can  sell 
twenty  thousand  at  one  fifty — ^December.  Shall  we? 
Answer  quick.  W.  R.  Preston  &  Co."  Instead  of 
this  dispatch  being  delivered  to  the  plaintiff,  one  was 
delivered  to  him  in  the  following  terms:  "  Think  we 
can  sell  twenty  thousand  at  one  sixty — December. 
Shall  we?    Answer  quick.     W.  R.  Preston  &   Co." 
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Thereupon,  and  on  the  same  day,  the  plaintiff  in- 
structed Preston  &  Co.  to  sell  the  20,000  bushels,  and 
to  apply  five  cars,  then  in  transit,  on  the  sale.  On  the 
next  day,  Nov.  29,  plaintiff  received  from  Preston  t 
Oo.  a  dispatch  informing  him  that  they  had  sold  20,000 
bushels  at  one  dollar  fifty,  to  be  delivered  in  Decem- 
ber. This  resulted  in  a  telegraphic  correspondence, 
from  which  the  mistake  which  had  occurred  in  the  first 
dispatch  became  developed,  but  not  until  after  the  con- 
tract had  been  made  by  Preston  &  Co.  for  the  sale  of 
the  wheat  at  $1.50.  The  wheat  was  all  delivered  by 
plaintiff  as  contracted  for  by  Preston  &  Co.,  and  this 
suit  was  brought  to  recover  damages  sustained  by  the 
plaintiff,  by  reason  of  the  false  information  conveyed 
in  the  first  dispatch  delivered  to  plaintiff,  purporting 
to  have  come  from  W.  R.  Preston  k  Co.  Upon  a  trial 
before  Savage,  J.,  and  a  jury,  verdict  was  rendered  in 
favor  of  plaintiff  for  $6.50  (amount  paid  for  dispatch 
and  interest)  and  costs,  and  from  judgment  thereon 
plaintiff  came  here  upon  a  petition  in  error. 

George  W.  Doane^  for  plaintiff  in  error,  cited  Tyler 
V.  Telegraph  Co.y  60  HI.,  421.  BUtenhouse  v.  The 
Independent  Line  of  Telegraphy  44  U".  Y.,  268.  Leonard 
V.  N.  r.,  Albany  ^  Buffalo  UUctric  Go.,  41  N.  Y.,  544. 
De  Butte  v.  N.  F.,  Albany  ^  Buffalo  Electric  Co.,  30 
How.  Pr.  Rep.,  408.  Western  U.  Tel.  Oo.  v.  Garew, 
15  Mich.,  255.     Shearman  k  Redf.  on  Keg.,  sec.  559. 

James  M.  Woolworthy  for  defendant  in  error. 

Lake,  J. 

The  alleged  errors  to  be  considered  pertain  to  the 
instructions  to  the  jury.  The  charge  was  full,  cover- 
ing every  point  arising  in  the  case  necessary  for  the 
jury  to  be  informed  upon,  and  was  evidently  prepared 
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with  care.  We  shall  notice  only  those  portions  of  it 
which  counsel  has  specially  pointed  out  as  being  ob- 
jectionable. 

It  is  said  by  counsel  in  his  brief  that  '^  the  most  seri- 
ous error  committed''  is  in  those  portions  of  the  charge 
wherein  "  reference  was  made  to  the  right  of  the  de- 
fendant to  adopt  rules  and  regulations  whereby  to 
restrict  its  liability  in  this  class  of  cases,  and  the  effect 
of  the  adoption  of  such  rules  and,  regulations."  The 
ground  taken  on  this  point,  being  that  there  was  noth- 
ing in  the  pleadings  by  which  these  rules  and  regula- 
tions were  made  at  all  material.  In  all  this  we  think 
counsel  labors  under  a  mistake.  Evidently  the  rules 
and  regulations  referred  to  by  the  judge  were  those 
copied  into  the  answer  as  being  on  the  message  blanks, 
and  forming  the  basis  of  the  alleged  contract  between 
the  Telegraph  Company  and  Preston  &  Co.  the  senders 
of  the  message.  The  most  important  of  these  rules, 
in  fiwt  the  only  one  of  them  necessary  to  be  here  con- 
sidered, is  that  which  provided  that  the  company 
should  "  not  be  liable  for  mistakes  *  *  *  of  any 
unrepeated  message  beyond  the  amount  received  for 
sending  the  same."  The  jury  were  told  that  this  was 
not  an  unreasonable  regulation  on  the  part  of  the  com- 
pany, and  "  if  brought  to  the  knowledge  of  persons 
dealing  with  them,  and  assented  to  by  such  persons," 
would  be  binding  upon  them.  The  effect  of  such  reg- 
ulation was  given  in  these  words,  which  we  accept  as 
a  fair  statement  of  the  law :  "  If,  therefore,  you  find 
from  the  evidence  that,  at  the  time  this  telegram  was 
sent,  the  rules  and  regulations  which  have  been  offered 
in  evidence  were  in  force  along  the  defendant's  line, 
and  such  regulations  were  brought  to  the  knowledge 
of  the  senders  of  the  message,  or  the  plaintiff,  and  as- 
sented to  by  them,  and  the  message  in  question  was 
not  directed  to  be  repeated,  and  that  the  defendant 
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used  suitable  instruments  and  machinery, and  employed 
skillful  operators,  who,  in  the  transmission  of  the  mes- 
sage, used  ordinary  care,  and  were  not  guilty  of  actual 
negligence  in  the  premises,  then  the  plaintiff  cannot 
recover  anything  beyond  the  price  of  the  message  and 
interest  thereon."  This,  we  are  of  opinion,  stated  the 
law  correctly,  and  was  necessary  to  a  fair  comprehen- 
sion of  the  pleadings  and  evidence  by  the  jury.  The 
fact  that  the  judge  referred  to  these  printed  conditions 
upon  which  alone  messages  would  be  sent  as  *'  rules 
and  regulations"  instead  of  "agreement"  or  "con- 
tract" is  of  no  importance.  We  suppose  that  they 
were  essentially  rules  and  regulations  until  accepted 
by  delivering  the  message  for  transmission  subject  to 
them,  when  they  at  once  became  a  binding  contract 
between  the  company  and  the  senders.  Vfdf  v.  Wes- 
tern Union  Telegraph  Company ^  1  Am.  Repts.,  887. 

The  plaintiffs'  counsel  tendered  several  instructions 
embodying  the  views  for  which  he  now  contends  on 
this  question.  They  are  substantially  that  a  telegraph 
company  cannot,  by  a  rule  or  regulation  like  the  one 
just  referred  to,  limit  liability  for  errors  committed  in 
the  transmission  of  messages.  That  such  a  rule  is  un- 
reasonable and  contrary  to  public  policy.  Further, 
"  that  the  defendant,  in  order  to  exonerate  itself  from 
responsibility  for  the  mistake,  should  have  shown  how 
it  occurred,  and  in  the  absence  of  such  proof  the  jury 
will  be  justified  in  presuming  a  want  of  ordinary  care 
on  the  part  of  the  defendant."  These,  with  other 
propositions  of  similar  import  founded  thereon,  which 
in  the  absence  of  all  restrictions  would  have  been  suit- 
able, were  rejected  by  the  court,  and  as  we  think, 
properly.  The  law,  as  it  is  finally  settled  by  the  better 
authorities,  is  otherwise. 

In  Redpaih  v.  Western  Unixm  Telegraph  Company^  112 
Mass.,  71,  it  was  laid  down  that  the  sender  of  an  un- 
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repeated  message  written  upon  a  blank  of  the  company 
having  a  printed  heading  which  specified  that  the 
company  shoald  not  be  liable  for  mistakes  in  the  trans- 
mission of  an  unrepeated  message  beyond  the  amount 
received  for  sending  it,  could  not  recover  more  unless 
the  mistakes  were  caused  by  gross  negligence  or  fraud. 
17  Am.  Repts.,  69.  And  in  Breesev.  United  States  Tel- 
egraph  Ccmpany^  48  N.  Y.,  182,  it  was  ruled  that  con- 
ditions in  telegraphic  messages  as  to  repeating  are 
reasonable,  '^  and  where  a  person  writes  a  dispatch  and 
signs  his  name  upon  a  blank  containing  a  printed  con- 
dition that  the  company  will  not  be  responsible  for  the 
correct  transmission  of  the  message  unless  it  is  repeat- 
ed at  an  additional  expense,  he  cannot  recover  for  an 
error  in  transmission,  the  condition  as  to  repeating  not 
being  complied  with,  and  there  being  no  allegation  of 
gross  negligence  or  wilfnl  misconduct  on  the  part  of 
the  company."  This  case  is  reported  in  8  Am.  Repts., 
526.  In  the  opinion  of  Earl,  C,  this  language  is  used: 
"But,  while  they"  (telegraph  companies)  "are  bound 
to  transmit  all  messages  delivered  to  them,  they  have 
the  right  to  make  reasonable  rules  and  regulations  for 
the  conduct  of  their  business.  They  can  thus  limit 
their  liability  for  mistakes  not  occasioned  by  gross 
negligence  or  wilful  misconduct,  and  this  they  can  do 
by  notice  brought  home  to  the  sender  of  the  message, 
or  by  special  contract  entered  into  with  him."  And 
in  the  same  case  Lott,  C.  C,  in  speaking  of  conditions 
limiting  the  company^s  liability  printed  upon  message 
blanks,  paid :  "  The  conditions  are  reasonable,  and  not 
against  public  policy.  On  the  contrary,  they  subserve 
to  carry  out  the  objects  for  which  telegraphic  associa- 
tions are  created,  and  especially  to  secure  the  receipt 
of  a  message  in  the  words  in  which  it  is  written  and 
delivered  for  transmission.  A  party  using  such  a 
blank,  and  writing  his  dispatch  thereon,  assents  to  the 


92   SUPREME  COURT  OF  NEBRASKA, 

Becker  t.  Western  Union  Telegraph  Company. 

terms  and  conditions  on  which  it  is  sent  If  he  omits 
to  read  or  to  become  informed  of  them  it  is  his  own 
fault  A  contract  voluntarily  signed  and  executed  by 
a  party  in  the  absence  of  misrepresentation  or  fraud, 
with  full  opportunity  of  information  as  to  its  contents, 
cannot  be  avoided  on  the  ground  of  his  negligence  or 
omission  to  read  it,  or  to  avail  himself  of  such  inform- 
ation.*' See  also  on  this  point  The  Western  Union  Tel- 
egraph Co.  V.  OareWy  15  Mich.,  525 ;  and  of  similar 
import  is  Grinnell  v.  Western  Union  Telegraph  Company ^ 
118  Mass.,  299—18  Am.  Repts.,  485— where  Gray,  C. 
J., says:  "According  to  the  weight  of  authority  a  regu- 
lation that  the  liability  of  the  company  for  any  mistake 
or  delay  in  the  transmission  or  delivery  of  a  message, 
or  for  not  delivering  the  same,  shall  not  extend  beyond 
the  sum  received  for  sending  it  unless  the  sender  ord- 
ers the  message  to  be  repeated  by  sending  it  back  to 
the  office  which  first  received  it,  and  pays  half  the 
regular  rate  additional,  is  a  reasonable  precaution  to  be 
taken  by  the  company,  and  binding  upon  all  who  assent 
to  it,  so  as  to  exempt  the  company  from  liability  be- 
yond the  amount  stipulated  for  any  cause  except  wilful 
misconduct,  or  gross  negligence  on  the  part  of  the 
company." 

The  reasonableness  of  the  rule  thus  recognized  by 
the  courts  must  be  seen  and  acknowledged  by  all  who 
give  heed  to  the  fact  sworn  to  on  the  trial  by  several 
expert  witnesses,  and  denied  by  none,  that  the  only 
known  means  of  reaching  absolute  accuracy  in  the 
transmission  of  messages  by  telegraph  is  by  repeating 
them,  that  is  returning  them  to  the  office  from  which 
they  were  sent,  for  comparison  with  the  original. 

Many  additional  authorities  on  this  point  might  be 
cited,  but  these  will  suffice,  representing,  as  they  do, 
the  current  of  decision.  In  the  case  before  us  there  is 
no  pretence  either  of  gross  negligence  or  wilful  mis- 
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conduct  on  the  part  of  the  company,  bo  that  the  in- 
stractions  complained  of  are  not  only  amply  supported 
by  adjudged  cases,  but  were  suited  to  the  facts  upon 
which  the  jury  were  to  pass.  Besides,  the  evidence  of 
the  existence  of  rules  and  regulations  limiting  the  com- 
pany's liability,  known  and  accepted  by  the  plaintiff, 
was  clear  and  convincing,  notwithstanding  his  asser- 
tion that  he  had  never  read  the  headings  to  the  message 
blanks.  It  is  a  noticeable  feet,  however,  that  the  plain- 
tiff in  his  testimony  does  not  deny  that  he  well  under- 
stood that  such  rules  and  regulations  existed,  and  the 
importance  of  having  his  messages  repeated  to  insure 
accuracy  in  their  transmission.  He  admitted  on  his 
cross-examination  that  for  several  years  he  had  received 
and  sent  hundreds  of  dispatches,  sometimes  several  in 
a  single  day,  writing  them,  as  occasion  required,  on 
the  company's  blanks,  or  on  ordinary  blank  paper,  so 
that  if  he  did  not  know  of  these  rules  it  was  because  of 
his  own  gross  carelessness.  From  what  we  have  said 
it  follows  that  the  instructions  requested  by  the  plain- 
tiff, as  to  the  degree  of  care  the  company  was  bound  to 
exercise  in  the  transmission  of  the  message  in  question, 
were  properly  refiised,  as  by  these  "the  highest  degree 
of  care  and  diligence"  on  the  part  of  the  company 
would  have  been  requisite  to  avoid  liability  to  the  full 
extent  of  the  damages  caused  by  the  alleged  error,  not- 
withstanding the  aforesaid  limitation.  So,  too,  of  other 
instructions  tendered  and  refused,  to  the  effect  that  the 
defendant,  in  order  to  escape  such  liability  in  any  degree 
for  the  erroneous  transmission  of  the  message,  not- 
withstanding said  rules  and  regulations,  was  bound  to 
show  just  how  the  error  was  brought  about,  and  that 
it  was  through  no  fault  on  its  part. 

As  we  have  already  seen,  where  such  rules  and  reg- 
ulations are  in  force,  and  the  message  is  sent  with  ref- 
erence to  them,  the  company  cannot  be  made  liable 
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beyond  the  amount  received  for  sending  the  meBsage, 
and  interest,  except  for  injuries  caused  by  gross  negli- 
gence or  wilful  misconduct  on  the  part  of  its  agents. 
And  so  the  jury  were  told,  as  shown  by  the  instruction 
above  quoted  and  others  of  like  import 

The  eighth  paragraph  of  the  instructions  is  pointed 
out  by  counsel  as  specially  objectionable,  and  was  in 
these  words:  "If  there  were  such  rules  and  regula- 
tions, so  assented  to,  the  mere  fact  that  there  was  an 
error  in  the  message  as  delivered  would  not  of  itself, 
without  further  proof  of  carelessness,  be  sufficient  to 
authorize  the  plaintiff  to  recover  anything  beyond  the 
price  of  the  message  and  interest  thereon/*  There  is 
no  error  in  this  instruction,  which  is  fully  supported  by 
the  authorities  already  cited.  The  jury  did  return  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  paid  by 
him  for  sending  the  message,  which  was  all  he  was 
entitled  to,  gross  negligence  or  wilftiN  misconduct  be- 
ing neither  charged  nor  proved,  and  he  being  clearly 
subject  to  the  rule  or  regulation  by  which  the  company 
restricted  its  liability  to  that  amount. 

As  before  stated,  the  charge  in  this  case  was  evi- 
dently prepared  with  care,  and  after  a  full  examination 
of  all  the  authorities  cited  we  are  satisfied  that  it  states 
the  law  of  the  case  correctly,  in  every  particular,  and 
therefore  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Simon  S.  Dow,  plaintiff  in  error,  v.  Updike  Broth- 
ers, DEFENDANTS  IN  ERROR. 

FromlBSOry  Notes :    i.ttobnit's  fii.    A  stipulation  in  a  prom-  r 
issory  note  to  pay  a  reasonable  attorney's  fee  for  instituting  and  | 
prosecuting  a  suit  on  the  note,  in  addition  to  legal  interest,  is 
unauthorized  by  law  and  void.  r 

Error  to  the  district  court  of  Adams  county.    Tried  I 
below  before  Qaslin,  J. 

A.  T.  Ashy  for  plaintiff  in  error,    No  brief  on  file. 

Batty  ^  Eagan^  for  defendants  in  error,  cited  WUey 
V.  Siarbuck^  44  Ind.,  298.  BUUngslet/  v.  DeaUy  11  Ind., 
881.    Sperry  v.  Sarr^  82  Iowa,  184. 

Maxwell,  Oh.  J. 

The  plaintiff  brought  an  action  in  the  district  court 
,of  Adams  county  upon  a  promissory  note,  of  which 
the  following  is  a  copy : 
«  $250.00.  Hastings,  Neb.,  July  20th,  1879. 

"One  hundred  days  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  Updike  Brothers  two 
hundred  dollars,  together  with  interest  thereon  at  the 
rate  of  ten  per  cent  per  annum  from  date  till  paid, 
and  if  I  fail  to  pay  this  note  or  any  part  thereof  when 
due,  I  promise  to  pay  the  holder  thereof,  in  addition 
to  the  above  named  amount  mentioned  in  this  note, 
and  at  its  maturity,  a  reasonable  attorney's  fee  for  in- 
stituting and  prosecuting  to  judgment  a  suit  on  this 

note. 

"Simon  8.  Dow." 

The  second  count  of  the  petition  sets  forth  the  con- 
tract to  pay  attorney's  fees,  and  alleges  that  the  sum 
of  $25  is  a  reasonable  fee.    To  this  count  a  demurrer 
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was  interposed,  which  was  overruled  and  judgment 
rendered  for  the  face-  of  the  note  and  interest,  and  $25 
attorney's  fee.  The  defendant  brings  the  cause  into 
this  court  by  petition  in  error. 

Sec.  5  of  the  act  to  amend  chapter  84,  General  Stat- 
utes, entitled  "Interest," approved  Feb.  27,  A.D.  1879, 
provides  that  "  if  a  greater  rate  of  interest  than  is  here- 
inbefore allowed  shall  be  contracted  for  or  received  or 
reserved  the  contract  shall  not  therefore  be  void;  but 
if  in  any  action  on  such  contract  proof  be  made  that 
illegal  interest  has  been  directly  or  indirectly  contracted 
for,  or  taken,  or  reserved,  the  plaintiff  shall  only  re- 
cover the  principal,  without  interest,  and  the  defend- 
ant shall  recover  costs;  and  if  interest  shall  have  been 
paid  thereon,  judgment  shall  be  for  the  principal,  de- 
ducting interest  paid."    Laws  1879,  118. 

In  the  year  1878  "An  act  to  provide  for  the  allow- 
ance and  recovery  of  attorney's  fees  in  certain  actions," 
was  passed  by  the  legislature.  This  act  provided  "  that 
in  all  actions  brought  for  the  foreclosure  of  a  mort- 
gage, or  upon  a  written  instrument  for  the  payment  of 
money  only,  there  shall  be  allowed  by  (to)  the  plaintifi 
upon  a  recovery  of  judgment  by  him  a  sum  to  be  fixed 
by  the  court  in  addition  to  the  judgment,  not  exceed- 
ing ten  per  cent  of  the  recovery,  as  an  attorney's  fee, 
in  all  cases  wherein  the  mortgage  or  other  written  in- 
strument upon  which  the  action  is  brought  shall,  in 
express  terms,  provide  for  the  allowance  of  an  attor- 
ney's fee."  Gen.  Stat.,  98.  This  act  was  repealed  in 
1879,  the  law  taking  effect  June  1,  of  that  year.  Laws 
1879,  78.  The  defendant  in  error  insists  that  the  re- 
peal of  the  act  did  not  take  away  or  impair  the  right 
to  recover  attorney's  fees. 

In  the  case  of  the  State  of  Ohio  v.  Taylor  et  aL,  10 
Ohio,  378,  one  Taylor  borrowed  (25,000,  for  which  he 
executed  a  bond  in  proper  form,  secured  by  mortgage, 
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but  containing  no  agreement  to  pay  attorney's  fees. 
At  the  same  time  he  executed  a  warrant  of  attorney 
on  the  same  paper,  to  confess  judgment  for  the  amount,  * 
with  seven  per  cent  per  annum,  and  five  per  cent 
thereon  in  addition  for  attorney's  fees  in  case  of  suit 
being  brought,  A  decree  having  been  taken  by  de- 
fault, the  court  of  common  pleas  refused  to  include  the 
attorney's  fees  in  the  decree.  On  appeal  to  the  su- 
preme court,  the  court  say:  "It  must  be  admitted,  if 
this  agreement  can  be  enforced,  the  statutes  of  Ohio 
regulating  the  rate  of  interest,  whether  upon  loans  by 
the  fund  commissioners  or  in  other  cases,  are  at  once 
virtually  repealed.  *  *  Seven  per  cent  is  the  max- 
imum of  interest  the  commissioners  are  authorized  to 
contract  for  or  receive  for  the  forbearance  of  their 
loans.  They  are  prohibited  from  receiving  more  in 
fact  in  express  terms,  that  is  as  interest.  It  is  said, 
however,  that  the  five  per  centum  in  this  case  is,  by  the 
agreement  of  the  parties,  to  be  added  to  the  seven  per 
cent,  not  as  interest,  but  as  costs^  agreed  upon  as  such 
for  collection  by  the  parties.  Now  it  seems  to  us  to 
be  of  little  consequence  in  this  case  what  this  five  per 
cent  may  be  called,  but  the  inquiry  is,  what  is  the  thing 
itself?  However  it  may  be  disguised,  it  is  very  clear 
to  us  it  is  a  mere  shift  or  device  by  which  twelve  per 
cent  is  retained  as  interest  upon  this  loan,  and  in  this 
view  of  the  case  cannot  be  enforced.  *  *  * 
At  common  law  no  costs  were  allowed.  If  a  plaintiff 
failed  in  his  action  he  was  amerced  for  his  false  clamor, 
but  costs  were  not  adjudged  against  him.  In  Ohio  no 
costs  are  given  to  a  successful  party,  unless  authorized 
by  statute,  with  but  one  or  two  exceptions,  and  the 
statute  defines  the  items  and  imposes  severe  penalties 
upon  the  ministers  of  the  law  for  taking  other  or  higher 
costs  or  fees  than  are  expressly  provided  for."  The 
judgment  of  the  common  pleas  was  affirmed.  To  the 
9 
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same  effect  see  also  Bank  of  Wooster  v.  Stevens  et  al.jl 
Ohio  State,  288. 

The  above  decisions  are  as  applicable  in  this  state  as 
Ohio.  Costs  are  not  allowed  in  this  state  unless  au- 
thorized by  statute,  and  the  law  imposes  penalties  for 
the  taxation  of  illegal  costs  or  for  contracting  to  receive 
a  greater  rate  of  interest  than  the  maximum  allowed 
by  law. 

In  the  case  of  Toole  v.  StephenSj  4  Leigh,  581,  certain 
parties  were  indebted  to  a  bank  which  recovered  judg- 
ment against  them.  The  debtors  thereupon  applied 
to  the  bank  for  indulgence,  and  an  extension  of  the 
time  of  payment  was  agreed  upon  by  the  debtors  ^v- 
ing  real  estate  security  for  the  debt,  and  in  addition  to 
pay  the  costs  of  suit  and  the  commission  of  the  attor- 
ney of  the  bank  for  securing  the  debt  It  was  held 
that  the  commissions  to  the  attorney  were  usurious. 
The  reason  is,  the  law  fixes  a  limitation  to  the  amount 
to  be  paid  for  the  use  of  money.  If  the  borrower  may 
be  compelled  to  pay  ten  per  cent  collection  fees  in  ad- 
dition to  lawful  interest,  in  case  suit  is  brought,  could 
not  a  contract  to  pay  ten,  twenty,  or  a  greater  per  cent, 
as  liquidated  damages,  in  case  of  failure  to  pay  promptly 
at  the  day  the  debt  became  due,  be  enforced?  And 
thus  the  law  regulating  the  rate  of  interest  be  virtually 
repealed.  Such  agreements,  including  those  for  attor- 
ney's fees  in  actions  on  contracts,  will  not  be  enforced 
by  the  courts.  See  also  Bullock  v.  Taylor,  89  Mich.,  187. 
Myer  v.  Hart,  40  Id.,  517.  Witherspoon  r.  MxtsseUman, 
14  Bush,  214.  In  this  state  attorney  fees  were  not  al- 
lowed prior  to  the  passage  of  the  act  of  1878,  and  the 
legislature  by  repealing  that  act  evidently  intended  to 
withdraw  from  the  plaintiff  the  right  to  recover  the 
same.  The  judgment  of  the  district  court  is  reversed, 
and  the  demurrer  to  the  second  count  of  the  petition 
sustained. 

Reversed  and  remanded.  . 
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In  TfiB  Matter  op  thb  Application  of  Henry  A. 
Carlbton  for  a  writ  of  Habeas  Corpus. 

Bastardy:  syidence.  In  a  proBecution  for  bastardy  by  a  woman 
claiming  to  be  unmarried  by  reason  of  her  husband  having  a 
wife  liTing  at  the  time  of  her  marriage  to  him,  Ae/<2,  that 
hearsay  evidence  as  to  such  prior  marriage  of  her  husband  hav- 
ing been  admitted  without  objection,  tended  to  prove  that  she 
was  unmarried  and  would  be  sufficient  when  the  offense  charged 
was  clearly  proved,  to  prevent  the  court  from  discharging  the 
accused  on  a  writ  of  hahtas  eorptu. 

Original  application  for  a  writ  of  habeas  corpits. 

Bush  ^  BickardSj  for  petitioner. 

Maxwbll,  Ch.  J. 

The  petitioner  being  accused  by  one  Elenora  Seilling 
of  the  offense  of  bastardy  was  arrested,  examined,  and 
required  to  enter  into  a  recognizance  in  the  sum  of 
$600.00  for  his  appearance  at  the  next  term  of  the  dis- 
trict court  of  Gktge  county  to  answer  the  charge.  Hav- 
ing &iled  to  enter  into  a  recognizance  as  required  he 
was  committed  to  the  jail  of  said  county.  He  now 
applies  for  a  writ  of  habeas  corpus  to  release  him  from 
imprisonment  upon  the  sole  ground  that  it  does  not 
appear  from  the  testimony  that  the  prosecuting  wit- 
ness is  an  unmarried  woman.  It  appears  from  the 
testimony  of  the  prosecuting  witness  taken  on  the 
examination  of  the  plaintiff,  that  she  was  married  to 
one  Henry  BeiUing  seven  years  ago ;  that  they  lived 
together  as  husband  and  wife  for  four  years;  that 
about  three  years  ago  she  was  informed  by  Seilling's 
mother  and  other  members  of  the  family  that  he  had 
a  wife  then  living  to  whom  he  had  been  married  prior 
to  his  marriage  to  the  witness,  and  that  Seilling  in- 
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formed  her  that  such  was  the  case  at  the  time  he  aban- 
doned her  three  years  ago;  that  she  had  not  obtained 
a  divorce  from  him,  and  had  not  lived  with  him  Bince 
she  was  informed  that  he  had  a  wife  then  living.  The 
position  of  the  attorneys  for  the  petitioner,  as  we  un- 
derstand it,  is  that  there  is  no  testimony  to  prove  that 
the  prosecuting  witness  is  an  unmarried  woman.  To 
this  we  cannot  assent.  None  of  the  testimony  of  the 
prior  marriage  of  Seilling  was  objected  to,  and  most  of 
it  was  drawn  out  by  the  counsel  for  petitioner,  and, 
while  it  tended  to  prove  the  facts  alleged,  was  suffi- 
cient to  justify  the  justice  in  requiring  the  petitioner 
to  enter  into  a  recognizance  for  his  appearance  before 
the  district  court  The  proof  clearly  shows  that  the 
plaintiff  is  guilty  of  the  offense  charged,  and  should 
not  be  discharged  unless  there  is  a  failure  of  proof  on 
a  material  point     The  writ  must  be  denied. 

Wbit  denied. 


The  State  of  Nebraska,  ex.  rel.  Ballentine,  v.  W. 
S.  Peniston  and  E.  B.  Warner. 

1.  Elections:    oontxstiito  blsotiohb:    votics.     A  notice  of 

contest  of  election  which  states  that  the  contestant  was  an  eleo* 
tor  of  the  district,  the  points  of  contest,  the  office  contested,  and 
the  date  at  which  its  duties  commenced,  the  person  selected  to 
take  depositions,  and  the  time  and  place  of  taking  the  same,  is 
sufficient 

2.    :  :  D1P06ITI0N8.    The  persons  selected  to  take  dep* 

ositions,  If  they  refuse  to  take  testimony  offered  relating  to  the 
points  of  contest,  may,  after  entering  upon  their  duties,  be 
compelled  by  mandamus  to  proceed. 

Original  application  for  a  peremptory  writ  of  man- 
damus. 
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GaUy  ^  Abboity  for  relator. 

C.  J.  Greene  and  Hiaman  ^  Neville^  for  respondents. 

Maxwell,  Ch.  J. 

This  is  an  application  on  notice  for  a  peremptory 
writ  of  mandamus.  The  application  states  in  substance 
that  David  C.  Ballentine  is  an  elector  of  the  county  of 
Frontier  in  the  26th  senatorial  district,  and  that  on  the 
2nd  day  of  November,  1880,  at  a  general  election  in 
said  county  and  district  for  the  election  of  a  state  sena- 
tor therein,  to  represent  said  district  in  the  legislature 
of  the  state,  he  was  legally  elected  to  said  office,  and 
received  a  plurality  of  all  the  votes  cast  at  said  election 
in  said  district  for  said  office;  that  Henry  Snyder  also 
is  a  resident  of  said  senatorial  district  and  claims  to  be 
elected  to  said  office,  but  that  he  did  not  receive  a 
plurality  of  the  votes  so  cast  and  was  not  elected  to 
said  office;  yet  the  board  of  canvassers  issued  a  certifi- 
cate of  election  to  him  certifying  that  he  was  elected 
thereto.  That  within  twenty  days  next  following  said 
election  the  relator  gave  notice  in  writing  to  said  Sny- 
der that  he  would  contest  his  election,  which  notice  set 
forth  the -points  upon  which  Snyder's  election  would 
be  contested,  and  gave  the  name  of  W.  S.  Peniston, 
who  is  authorized  by  law  to  administer  oaths,  as  the 
person  selected  by  the  relator  to  take  testimony  in  the 
case,  and  said  notice  designated  the  time  and  place  for 
taking  said  testimony;  that  said  Snyder  selected  one 
B.  £.  Warner  to  assist  in  taking  the  evidence  in  the 
case.  That  at  the  time  and  place  designated  the  de- 
fendants entered  upon  the  duties  of  their  office,  and 
after  they  had  accepted  such  appointments  they  revised 
to  receive  the  testimony  offered  by  the  relator  upon 
the  ground  that  the  notice  of  contest  was  insufficient, 
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and  thereapoD  dismissed  the  proceedings.  A  copy  of 
the  notice  is  set  forth  in  the  application.  The  de- 
fendants demurred  to  the  applicati9n)  alleging  particu- 
lar grounds  of  demurrer,  the  substance  of  which  is  that 
the  facts  stated  in  the  application  are  not  sufficient  to 
entitle  the  relator  to  the  relief  prayed  for. 

The  statute  provides  that  ^^  whenever  any  elector  of 
this  state  chooses  to  contest  the  validity  of  the  election  of 
any  of  the  officers  of  the  executive  department  of  the 
state,  or  whenever  any  elector  of  the  proper  county  or 
district  chooses  to  contest  the  election  of  any  member 
of  the  legislature  from  such  county  or  district,  such 
person  shall  give  notice  thereof  in  writing,  read  such 
notice  to  and  leave  a  copy  thereof  with  the  person 
whose  election  he  intends  to  contest,  within  twenty 
days  after  the  election;  if  the  person  cannot  be  found 
in  his  district,  then  a  copy  to  be  left  at  his  last  place  of 
residence  in  the  district,  naming  the  points  on  which 
the  election  shall  be  contested,  and  the  name  of  some 
person  authorized  by  law  to  administer  oaths  selected 
by  him  to  take  the  depositions,  and  the  time  and  place 
of  taking  the  same.''    Laws  1879,  261. 

The  statute  provides  upon  what  grounds  an  election 
may  be  contested,  and  the  grounds  set  forth  in  the 
notice  are  among  those  therein  provided.  The  notice 
states  in  substance  that  the  contestant  is  an  elector  of 
the  district,  and  states  the  points  of  contest,  the  office 
contested,  and  the  date  at  which  its  duties  commence, 
the  person  selected  by  the  contestant  to  take  deposi- 
tions, and  the  time  and  place  of  taking  the  same.  This 
is  sufficiently  definite  in  its  statements  to  comply  with 
the  requirements  of  the  statutes.  The  objections  to 
the  notice  are  therefore  not  well  taken. 

The  statute  requires  the  two  persons  selected  as 
above  provided  to  proceed  jointly  to  take  the  deposi- 
tions, or  in  default  of  either  of  such  persons  to  attend 
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at  the  time  and  place  fixed  upon,  the  one  attending 
shall  proceed  to  hear  and  reduce  to  writing  the  testi- 
mony of  all  the  witnesses  who  may.  be  produced  by 
either  of  said  parties,  and  may  adjourn  from  day  to 
day  until  all  of  such  testimony  shall  have  been  taken 
and  reduced  to  writing;  provided  that  all  the  testi- 
mony shall  be  taken  on  or  before  the  twenty-sixth  of 
December  following. 

It  is  also  provided  that  no  testimony  shall  be  re- 
ceived by  the  persons  thus  selected  to  take  depositions 
on  the  part  of  the  contestant  which  does  not  relate  to 
the  points  specified  in  the  notice.  This  provision 
would  seem  to  give  the  persons  selected  to  take  depo- 
sitions power  to  determine  what  testimony  was  appli- 
cable to  the  points  specified  in  the  notice.  But  as  no 
objection  is  made  on  that  ground  it  is  unnecessary  to 
consider  it.  It  is  the  duty  of  the  defendants  to  pro- 
ceed and  take  the  testimony  offered  by  the  contestant 
relating  to  the  points  specified  in  the  notice  and  such 
testimony  as  may  be  offered  by  the  contestee,  and  re- 
duce the  same  to  writing.  A  peremptory  writ  of  man- 
damus will  therefore  be  issued  as  prayed. 

Judgment  accordingly. 
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The' State  of  Nebraska,  ex  rel.  George  E.  Willard, 
V.  0.  E.  Stearns  and  others. 
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Belocation  of  County  Seats:  oanya^siko  yotsb.  On  the 
organization  of  N.  county,  the  special  commissioners  appointed 
by  the  governor  called  an  election  for  the  election  of  officers 
and  the  location  of  the  county  seat,  and  in  canvassing  the  votes 
cast  at  such  election  threw  out  forty  votes  cast  for  a  certain  point 
as  county  seat,  thereby  giving  F.  a  majority  of  all  the  votes 
cast.  Heldf  That  the  commissioners  had  no  authority  to  reject 
votes,  and  that  a  mandamus  would  lie  to  compel  them  to  can. 
vass  all  the  votes  cast,  and  that  the  remedy  by  contest  was  not 
exclusive  and  in  many  cases  was  not  an  adequate  remedy. 

Original  application  for  mandamus. 

M.  H.  Sessions  and  Sibbett  ^  Fuller,  for  relator. 

T.  M.  Marquettj  C.  J.  Dilworth,  and  Reese  ^  GUker- 
soriy  for  respondent. 

Maxwell,  Ch.  J. 

It  appears  from  the  record  that  on  the  sixteenth  day 
of  June,  1879,  it  having  been  made  to  appear  to  the 
governor  by  the  affidavits  of  three  resident  freeholders 
of  Nance  county  that  said  county  contained  a  popula- 
tion of  not  less  than  two  hundred  inhabitants,  and  that 
ten  or  more  of  the  same  were  tax  payers  therein  who 
petitioned  the  governor  to  appoint  0.  E.  Stearns, 
George  S.  McChesney,  and  J.  W.  Whitney  to  act  as 
special  county  commissioners  in  and  for  said  county. 
That  thereupon  the  governor  did  appoint  the  persons 
above  named  special  commissioner^,  who  qualified  and 
entered  upon  the  duties  of  their  office.  Said  commis- 
sioners thereupon  divided  said  county  into  five  pre- 
cincts, and  on  the  twentieth  day  of  September,  1879, 
fixed  upon  the  fourth  day  of  November,  1879,  as  the 
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time  for  holding  an  election  for  the  various  precinct 
and  county  officers  of  said  county,  and  for  the  perma- 
nent location  of  the  county  seat.  That  on  the  question 
of  the  location  of  the  county  seat  there  were  two  hun- 
dred and  two  votes  cast,  of  which  the  north  half  of  sec. 
13,  township  17  north,  range  4  west,  received  95  votes; 
the  north-west  quarter  of  sec.  7,  township  17  north, 
range  5  west,  15  votes ;  FuUerton  eighty-nine  votes. 
That  upon  a  canvass  of  the  votes,  by  the  defendants, 
forty  votes  which  had  been  cast  in  Genoa  precinct  for 
the  location  of  the  county  seat  on  the  north  half  of  sec. 
18,  township  17  north,  range  4  west,  were  thrown  out 
and  not  counted  by  said  defendants,  the  rejection  of 
which  votes  gave  FuUerton  a  majority  of  all  the  votes 
•cast,  and  it  was  thereupon  declared  the  county  seat 
•It  is  now  sought  to  compel  the  defendants  to  reassem- 
ble and  perform  their  duty  by  canvassing  all  the  votes 
returned.  • 

A  number  of  defenses  are  interposed,  the  principal 
of  which  are:  Mrst,  That  the  matter  has  already  been 
adjudicated.  Second^  That  the  relator  does  not  show 
a  sufficient  interest  to  bring  and  maintain  the  action. 
Thirds  That  the  defendants  have  no  further  power  or 
Authority  in  the  premises.  Fourth^  There  is  a  plain 
and  adequate  remedy  at  law  by  contest. 

It  appears  from  the  record  that  proceedings  were 
instituted  in  the  district  court  of  Merrick  county  to 
oompel  the  defendants  to  canvass  the  votes  in  question, 
which  proceedings  were  afterwards  dismissed.  The 
grounds  of  the  motion  were  irregularities  in  the  pro- 
■ceedings,  and  the  motion  seems  to  have  been  properly 
sustained,  as,  in  addition  to  the  grounds  therein  set 
forth,  it  is  clear  that  the  court  had  no  jurisdiction. 
There  has  therefore  been  no  adjudication  upon  the 
merits  of  the  case,  and  the  proceedings  referred  to  are 
not  a  bar  to  this  action. 
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The  objection  that  the  relator  cannot  maintain  the 
action  is  not  well  taken.  When  the  question  present- 
ed is  one  of  public  right,  and  the  object  of  the  action 
is  to  enforce  the  performance  of  a  public  duty,  it  is 
sufficient  for  the  relator  to  show  that  he  is  a  citizen, 
and  as  such  interested  in  the  execution  of  laws.  HaU 
V.  The  People  ex.  rd,^  57  HI.,  818.  State  v.  Judge^  7  Iowa, 
202.  Sarmlton  v.  The  State,  8  Ind.,  468.  The  People  v. 
Halsey,  87  N.  T.,  848.  State  v.  Shropshire,  4  Neb.,  418. 
Sufficient  appears  in  the  application  to  show  that  the 
relator  is  a  citizen  and  interested  in  the  execution  of 
the  laws.  This  statement  should  have  been  made  in 
the  alternative  writ  also,  as  the  writ  must  contain  a 
statement  of  all  the  facts  relied  upon  to  entitle  the 
party  to  the  relief  prayed  for.  But  the  objection  is  to 
the  want  of  legal  capacity  of  the  relator  to  sue,  and, 
unless  objected  to  by  demurrer  or  answer,  is  waived. 
There  being  no  objection  on^this  ground  in  the 
answer  it  is  too  late  now  to  insist  upon  it 

The  third  objection,  that  the  defendants  have  no  fur- 
ther power  or  authority  in  the  premises  is  insufficient 
They  accepted  the  office  of  special  commissioners,  and 
took  an  oath  to  faithfully  discharge  the  duties  thereof. 
One  of  the  duties  imposed  upon  them  was  that  of  can- 
vassing the  votes  cast  at  the  first  election.  This  they 
have  not  done.  It  is  ho  answer  to  say  that  they  can- 
vassed a  part  of  the  votes.  It  Was  their  duty  to  canvass 
the  entire  number  cast  They  had  no  authority  to 
reject  any  portion  of  the  returns  and  refuse  to  receive 
them.  Their  duties  were  purely  ministerial.  Ilagge 
V.  The  State,  10  Neb.,  61.  State  v.  Hill,  Id.,  58.  To 
permit  a  board  of  canvassers  to  throw  out  votes  or  re- 
ject returns  upon  some  pretext,  and  thus  defeat  the 
will  of  a  majority  of  the  electors  and  change  the  result 
of  an  election,  leads  to  lawlessness  and  violence,  and 
if  carried  out  in  all  elections  in  the  state  for  any  con- 
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Biderablo  period  of  time,  would  make  elections  a 
farce  and  byword.  The  act  is  none  the  less  to  be 
condemned  because  confined  to  a  particular  county. 
If  the  commissioners  can  reject  forty  votes  why  may 
they  not  reject  one  hundred  or  two  hundred,  and  de- 
clare that  some  point  in  which  perhaps  they  have  an 
interest,  and  which  received  but  one  or  two  votes  to 
have  a  majority  of  all  the  votes  cast,  and  to  be  the 
county  seat?  Such  a  proceeding  would  at  once  be 
declared  a  gross  violation  of  duty,  yet  it  differs  only  in 
degree  from  the  case  at  bar.  A  majority  of  the  elec- 
tors of  Nance  county  have  not  yet  designated  any 
point  as  their  choice  for  the  county  seat. 

The  objection  that  the  relator  has  a  plain  and  ade- 
quate remedy  at  law  is  untenable.  The  6th  subdivi- 
sion of  section  64  of  the  act  to  provide  a  general  elec- 
tion law,  approved  March  1st,  1879,  provides  that  an 
election  may  be  contested  "for  any  error  in  any  board 
of  canvassers  in  counting  the  votes,  or  in  declaring  the 
result  of  the  election  if  the  error  would  change  the 
result"  Laws  1879,  260.  It  is  very  clear  from  an 
examination  of  the  statutes  that  it  was  not  intended 
that  this  remedy  should  be  exclusive.  It  is  merely  one 
of  the  grounds  of  contest,  but  it  is  equally  so  without 
the  aid  of  the  statute.  But  in  many  cases  the  mode  here 
provided  is  not  a  plain  and  adequate  remedy.  With- 
out attempting  to  define  what  is  a  full  and  adequate 
remedy  at  law,  which  must  in  a  great  degree  be  deter- 
mined from  the  facts  and  circumstances  of  each  case, 
I  think  all  the  cases  agree  that  the  mere  fact  that  an 
action  will  lie  does  not  supersede  the  remedy  by  man- 
damus. If  the  remedy  by  action  is  not  a  plain  and 
adequate  remedy,  a  mandamus  should  be  awarded.  If 
a  person  has  received  a  majority  of  all  the  votes  cast 
for  an  office,  which,  if  canvassed,  will  entitle  him  to  a 
certificate  of  election,  why  should  he  be  compelled  to 
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appear  as  contestant  for  an  office  to  which  on  the  face 
of  the  returns  he  is  entitled?  A  remedy  by  contest  in 
such  case  is  not  an  adequate  remedy.  So  in  case  of  an 
election  for  a  county  seat,  where  no  point  has  a  suffi- 
cient number  of  votes  to  be  designated  as  the  county 
seat,  it  is  the  duty  of  the  county  commissioners  to  call 
another  election,  and  in  such  cases  the  remedy  by  con- 
test is  ordinarily  too  circuitous  and  is  not  an  adequate 
remedy.  A  peremptory  writ  will  therefore  be  awarded 
as  prayed. 

Lakb,  J.,  dissents.  Judombnt  accoedinolt. 
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Tr"l08      WILLIAM   R.  TuRNBR,   PLAINTIFF   IN   ERROR,  V.  SaMUKL 

O  Brien,  defendant  in  error. 

1.  Malicious  Prosecution:  syidencb.  The  defendant,  in  ah 
action  for  maliciouB  prosecution,  alleged  in  Jiistifloation  that  he 
was  the  owner  of  grain  purchased  at  sheriff's  sale,  and  that 
plaintiff  knowing  this,  took  a  portion  thereof,  threshed,  and 

'  '  hauled  it  away,  and  that  defendant  upon  the  advice  of  a  com- 
petent attorney  caused  the  arrest  of  plaintiff  for  larceny.  It 
appeared  in  evidence  that  after  the  defendant  had  purchased  the 
grain  and  commenced  its  threshing,  he  was  stopped  by  an  in- 
junction issued  in  behalf  of  another  party  claiming  to  be  the 
rightful  owner,  who  employed  the  plaintiff  to  thresh  and  store 
it,  upon  the  doing  of  which  defendant  had  caused  his  arrest. 
Heldf  1.  That  the  petition,  injunction  bond,  report  of  referee, 
and  receiver's  bond  in  the  injunction  suit,  as  well  as  evidence 
of  the  plaintiff  in  that  suit  concerning  it,  were  inadmissible. 
2.  That  testimony  of  plaintiff  offfepui  to  prove  that  he  "acted 
in  good  faith  in  threshing  the  grain,  and  without  intent' to  steal 
the  same,"  was  properly  excluded.  8.  That  testimony  offered 
to  show  that  defendant  did  not  call  on  plaintiff  or  the  defendant 
in  execution,  whose  grain  he  had  purchased,  and  make  inquiries 
of  them  concerning  it,  was  no  evidence  of  bad  faith  on  his  part, 
and  inadmissible.  4.  That  to  entitle  plaintiff  to  recover  he 
must  prove  not  only  malice  but  want  of  probable  cause  by  the 
defendant  in  causing  his  arrest. 
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2.  Practice:  ii^structions  to  jury.  The  assumption  by  the 
court  in  its  charge  to  the  jury  of  a  fact  of  which  there  is  no 
evidence  is  error. 

Error  to  the  district  court  of  Dodge  county.  It  was 
an  action  by  Turner  against  O'Brien  to  recover  dam- 
ages for  causing  the  said  Turner  to  be  arrested  and 
imprisoned  on  a  charge  of  grand  larceny.  The  de- 
fendant alleged  in  justification  that  he  was  the  owner 
of  grain  purchased  at  sheriff's  sale,  and  that  plaintifi 
knowing  this,  took  a  portion  thereof,  threshed,  and 
hauled  it  away,  and  that  defendant  upon  advice  of  a 
competent  attorney  caused  the  arrest  and^imprison- 
ment  of  plaintiff.  It  appeared  in  evidence  that  after 
O^Brien  had  purchased  the  grain  and  commenced  its 
threshing,  he  was  stopped  by  an  injunction  issued  in 
the  case  of  Brown  against  O'Brien  (4  Neb.,  195),  Brown 
claiming  to  be  the  rightful  owner,  who  employed  the 
plaintiff  in  this  suit  to  thresh  and  store  the  grain,  upon 
the  doing  of  which  defendant  had  caused  his  arrest. 
The  case  came  up  here  in  1877,  and  is  reported  in  5 
Neb.,  542.  The  present  trial,  before  Post,  J.,  and  a 
jury,  resulted  in  a  verdict  for  defendant,  and  Turner 
again  brought  the  cause  up  for  review  upon  a  petition 
in  error. 

N.  JS.  Belly  for  plaintift  in  error,  cited  2  Qreenleaf 
on  Ev.,  sec.  465.  Merriam  v.  Mitchell^  18  Me.,  489. 
Stevens  v.  Fassety  27  Id.,  266. 

W.  A.  MarloWy  for  defendant  in  error. 

Cobb,  J. 

The  plaintiff  in  error  presents  eight  points  in  his  pe- 
tition in  error. 

"1,  That  the  court  erred  in  excluding  from  the 
jury,  as  evidence  for  the  plaintiff,  the  injunction  bond 


110      SUPREME  COURT  OF  NEBRASKA, 

Turner  v.  O'Brien. 

given  by  James  D.  Brown  in  the  suit  of  said  Brown 
against  defendant  O'Brien  et  al." 

I  cannot  conceive  how  the  injunction  bond  could 
have  properly  been  admitted  as  evidence  in  the  case. 
The  grain  having  been  taken  away  by  Turner,  who 
acted  for  Brown  and  under  his  employment,  Brown, 
and  probably  Turner  also,  was  liable  to  O'Brien  for 
its  value  in  case  he  was  successful  in  the  suit  in  equity 
which  was  brought  to  test  the  ownership  of  the  grain. 
They  were  both  responsible.  But  suppose  the  grain 
had  been  stolen  by  some  unknown  person,  would  the 
sureties  on  the  injunction  bond  have  been  holden  for 
the  value  of  it?  I  think  not.  ^^In  estimating  dam- 
ages sustained  by  the  improper  issuing  of  an  injunction 

*  *  *  it  may  be  said  generally  that  nothing 
will  be  allowed  which  is  not  the  actual,  natural,  and 
proximate  result  of  the  wrong  committed.  *  *  * 
In  other  words  the  liability  upon  the  injunction  bond 
is  limited  to  such  damages  as  arise  from-  the  suspen- 
sion or  invasion  of  vested  legal  rights  by  the  injunc- 
tion. Speculative  and  remote  damages  are  not  properly 
allowable,  nor  are  those  which  are  merely  consequential, 
the  limit  being  such  damages  as  flow  directly  from  the 
injunction  as  its  immediate  consequence."  High  on  In- 
junc,  sec.  964,  and  authorities  there  cited.  Therefore 
I  do  not  think  the  injunction  bond  was  any  security  to 
O'Brien  against  the  loss  of  said  grain  by  theft  or  tres- 
pass ;  nor  that  he  should  by  reason  of  it  have  relaxed 
in  the  least  in  his  vigilant  care  of  said  property.  K  I 
am  not  wrong  in  this  view  then  the  existence  of  said 
bond  was  entirely  inconsequential,  so  far  as  the  issue 
in  this  case  was  concerned,  and  it  was  quite  irrelevant 
as  evidence. 

"  2.  The  court  erred  in  excluding  from  the  jury  the 
testimony  of  Wm.  R.  Turner  and  Thomas  M.  Boyer, 
offered  by  plaintiff  in  rebuttal,  and  tending  to  show 
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that  both  Turner  and  Boyer  lived  in  the  vicinity  of  the 
place  where  the  grain  was  threshed,  for  the  threshing 
and  hauling  away  of  which  they  were  arrested,  and 
tending  to  show  that  defendant  O'Brien,  in  going  to 
the  neighborhood  where  the  threshing  was  done,  would 
necessarily  pass  close  by  Turner's  and  Boyer's  houses, 
and  to  show  that  he  did  not  call  on  Turner  nor  Boyer, 
nor  ask  any  explanation  of  them  or  either  of  them  as 
to  who  had  done  the  threshing  or  why  it  was  done." 

It  is  claimed  by  the  plaintiff  in  error  in  his  brief, 
that  the  testimony  referred  to  under  this  head  would 
tend  to  show  that  O'Brien  did  not  act  in  good  faith, 
otherwise  he  would  have  called  on  Turner  and  Boyer 
and  made  inquiries  of  them  as  to  what  had  become  of 
the  grain.  It  appears  to  me  that  in  order  to  take  that 
view  we  must  jfirst  assume  thjit  O'Brien  was  merely 
acting  a  part;  then,  in  order  to  overcome  that  assump- 
tion, we  might  say  that  he  ought  to  have  inquired  of 
everybody  in  the  neighborhood,  including  Turner  and 
Boyer.  But  viewing  the  matter  without  such  an  as- 
sumption, and  considering  O'Brien's  own  testimony 
on  that  subject,  it  does  not  appear  that  his  failure  to 
call  on  Turner  and  Boyer,  or  to  make  inquiries  of 
them,  was  any  evidence  of  bad  faith  on  the  part  of 
O'Brien  whatever.  He  had  learned  from  Irvin  and 
Compton,  about  the  middle  of  October,  that  Turner 
and  Boyer  were  threshing  the  grg^in,  and  that  Turner 
claimed  to  have  been  appointed  receiver,  and  had 
given  |1,500  bonds.  Two  or  three  days  after  that  he 
saw  Turner  himself,  who  informed  him  that  he  was 
threshing  out  the  grain,  and  that  it  was  turning  out 
well.  So  there  could  have  been  no  occasion  for  his 
calling  upon  Mr.  Turner  at  his  residence,  nor  upon 
Boyer,  to  inquire  as  to  who  had  taken  the  grain  away. 
Nor  do  I  think  it  any  evidence  of  bad  faith  on  his  part 
that  he  did  not  call  on  them  to  inquire  by  what  au- 
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thority  they  had  taken  it  He  knew  that  they  had  no 
authority  from  him,  and  he  knew  that  Turner  had  au- 
thority from  Brown,  his  opponent  in  litigation  over 
the  owiiership  and  possession  of  the  grain,  and  I  think 
that  it  was  no  evidence  of  bad  faith  on  his  part  that 
he  did  not  apply  for  information  on  the  subject  to  the 
employer  of  his  opponent. 

"  3.  The  court  erred  in  not  allowing  the  plaintiff 
Turner  to  testify,  as  he  offered  to  do,  that  in  threshing 
the  grain  he  acted  in  good  faith,  and  without  intent  to 
steal  the  same,  and  as  the  agent  of  Dennis,  receiver." 

The  question  of  Turner's  good  faith  in  threshing 
the  grain  was  not  before  the  jury.  That  he  was  not 
guilty  of  larceny,  the  crime  for  which  he  was  prose- 
cuted, was  established  by  his  discharge  by  order  of 
the  court  in  Washington  county  upon  the  failure  of 
the  grand  jury  to  indict  him,  and  no  further  inquiry 
on  that  point  was  necessary  or  proper.  His  method 
of  threshing  and  hauling  the  grain,  whether  done  in 
an  open  and  public  manner,  as  tending  to  show  the 
want  of  good  faith  on  the  part  of  O'Brien  in  charging 
him  with  having  stolen  it,  was  pertinent  and  proper  tx> 
be  proved,  but  the  secret  intent  of  Turner  in  thresh- 
ing and  removing  the  grain  is  irrelevant  in  this  case. 

"4.  The  court  erred  in  excluding  from  the  jury 
the  two  receiver's  bonds  offered  by  the  plaintiff." 

One  of  the  bonds  above  referred  to  was  approved 
and  filed  February  14,  the  other  May  16, 1873.  The 
information  against  Turner  and  Boyer  before  the  jus- 
tice was  filed  by  O'Brien  January  14, 1873.  The  said 
receiver's  bonds  had  no  existence  at  that  time,  nor  at 
the  date  of  the  alleged  conversion  of  the  grain,  and  so 
could  not  have  been  considered  by  O'Brien  in  making 
up  his  mind  as  to  the  right  of  Turner  to  remove  the 
grain,  or  as  to  the  intent  with  which  it  was  removed 
if  he  had  no  right;  and  as  the  main  questions  before 
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the  district  court  in  this  case  were  whether  there  was 
probable  cause  for  making  the  said  information  and 
whether  the  same  was  made  maliciously,  I  think  that 
the  said  receiver's  bonds  were  properly  excluded. 

"  5.  The  court  erred  in  admitting  in  evidence  on 
behalf  of  defendant  O'Brien,  the  answer,  summons, 
report  of  the  referee,  and  journal  entiy  in  the  case  of 
James  D.  Brown  v.  Samuel  O'Brien  et  al." 

The  said  answer  was  filed  on  the  17th  of  May, 
1873;  the  report  of  the  referee  was  filed  on  the  12th 
December,  1873;  a^d  the  journal  entry  made  April 
80,  1874,  all  of  which  dates  are  long  subsequent  to 
that  of  the  criminal  prosecution,  which  is  the  cause 
of  action  in  this  case.  I  do  not  see  how  they  could 
possibly  shed  any  light  for  the  guidance  of  the  jury 
upon  the  questions  at  issue.  Whatever  facts  were  al- 
leged in  the  answer  found  by  the  referee  and  aflirmed 
by  the  judgment  of  the  court,  might  or  might  not  be 
material  in  the  case  if  proved  by  competent  testimony, 
but  they  could  not,  as  I  understand  the  rule  of  evi- 
dence, be  proved  by  the  said  records  in  a  suit  between 
these  parties.  And  I  think  that  probably  this  testi- 
mony was  prejudicial  to  the  plaintiff.  As  claimed  by 
plaintiff  in  his  brief,  it  presented  a  new  and  false  issue 
to  the  jury,  distracted  their  minds  from  the  real  one, 
and  may  have  misled  them  in  reaching  the  conclusion 
to  which  they  arrived  in  this  case.  For  these  reasons 
I  think  there  should  be  a  new  trial. 

'^  6.  The  court  erred  in  admitting  in  evidence  on 
behalf  of  defendant  O'Brien  the  answer  to  the  cross- 
interrogatory  No.  1,  in  the  deposition  of  James  D. 
Brown." 

The  plaintiff  took  the  deposition  of  James  D.  Brown 

and  examined  him  upon  certain  points  in  his  answer 

to  which  he  necessarily  spoke  of  the  suit  which  he  had 

instituted  in  equity  against  O'Brien  and  others  concem- 

10 
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ing  the  grain  in  question,  and  in  which  the  injunction 
was  issued.  On  cross-examination  the  counsel  for  de- 
fendant put  but  one  question  to  the  witness,  which 
was  as  follows : 

"  Q.  This  suit  of  yours  against  O'Brien  in  the  dis- 
trict court  of  Dodge  county  in  regard  to  the  title  of 
the  grain  in  controversy  was  decided  against  you  in 
that  court,  was  it  not?"  Under  objection  on  the  part 
of  the  plaintiff,  witness  answered:  ^^It  was,  and  has 
been  appealed  to  the  supreme  court. '^ 

We  have  already  seen,  while  examining  this  ques- 
tion under  another  head,  that  the  result  of  the  suit 
between  Brown  and  O'Brien  et  al.  could  not  have  af- 
fected the  good  or  bad  faith  with  which  the  criminal 
prosecution,  for  which  this  suit  was  brought,  was  insti- 
tuted by  the  defendant  O'Brien.  And  while  I  think 
the  question  and  answer  now  under  consideration  as 
entirely  irrelevant,  the  answer  may  have  been,  and 
probably  was,  regarded  by  the  jury  as  important,  and 
taken  in  connection  with  the  record  evidence  in  that 
case,  which  I  have  heretofore  discussed  as  having  been 
improperly  admitted,  it  probably  led  the  jury  to  a  con- 
sideration of  the  issues  involved  in  that  ease,  to  the  ex- 
clusion of  those  of  the  case  which  they  were  then  try- 
ing. 

Two  of  the  remaining  points  deemed  proper  to 
notice,  urged  by  the  plaintiff,  arise  upon  the  instruc- 
tions given  in  charge  to  the  jury,  and  those  prayed  by 
the  plaintiff,  but  refused. 

The  eighth  instruction  is,  I  think,  open  to  the  objec- 
tion urged  against  it  by  counsel.  It  does  assume  that 
there  is  evidence  before  the  jury  from  which  they 
might  find  "  that  at  the  time  the  defendant  commenced 
the  prosecution  against  the  plaintiff  Turner,  on  the 
charge  of  larceny  before  the  magistrate,  he  had  been 
informed  that  the  plaintiff  Turner,  either  alone  or  with 
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others,  had  committed  or  was  at  that  time  committing 
larceny  upon  the  grain  of  defendant  O^Brien,"  etc., 
when  in  fact  there  was  no  evidence  that  such  fistcts  had 
been  communicated  to  him.  He  had  been  informed 
that  plaintiff,  with  others,  were  threshing  out  and 
hauling  away  the  grain,  and  that  Turner  had  been  ap- 
pointed receiver,  given  bond,  etc.  He  was  afterwards 
informed  that  Turner  had  not  been  appointed  receiver. 
The  point  is  that  the  charge  leaves  the  jury  to  infer 
that  the  court  considered  these  fiEU^ts,  put  together,  as 
equivalent  to  information  that  the  defendant  had  com- 
mitted or  was  committing  larceny  upon  the  wheat,  etc. 

When  this  case  was  before  this  court  on  error  from 
a  former  trial, the  court  in  the  opinion  said:  ^'It  is  the 
duty  of  the  court  to  determine  whether  such  fact,  if 
found,  constituted  probable  cause  or  a  reasonable 
ground  of  suspicion,  sufficient  to  warrant  a  cautious 
man  in  the  belief  that  the  plaintiff  was  guilty  of  larceny; 
and  it  was  error  to  submit  this  question  to  the  jury." 
Turner  v.  (yBrim,  6  Neb.,  642. 

There  is  no  material  conflict  of  testimony  in  this 
case  on  the  point  of  probable  cause,  and  that  being  the 
case  I  think  that  the  court  should  have  told  the  jury 
whether  such  testimony  was  sufficient  to  show  proba- 
ble cause  or  not 

I  cannot  agree  with  counsel  for  the  plaintiff  in  his 
views  upon  his  request  No.  4,  refused  by  the  court. 
The  portion  of  the  charge  insisted  on  by  the  plaintiff 
is  in  the  following  words:  "And  it  is  not  sufficient 
that  O'Brien  really  believed  that  a  crime  had  been 
committed  when,  in  truth,  the  facts  within  his  knowl- 
edge constituted  no  crime.  Good  faith  merely  is  not 
sufficient  to  protect  defendant  O'Brien  from  liability, 
for  good  faith  merely,  may  be  based  on  mere  conjec- 
ture or  unfounded  suspicion  supported  by  no  circum- 
stances.    The  belief  or  suspicions  must  be  reasonable. 
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Such  as  would  be  entertained  by  a  cautiouB  and  pru- 
dent  man/* 

The  substance  of  the  above  is  inconsistent  with  the 
first  charge  given  by  the  court,  as  well  as  with  No.  1 
of  the  charge  prayed  by  plaintiff,  which  agree  in  this^ 
that  to  entitle  the  plaintiff  to  recover  he  must  prove 
two  things — or  that  two  things  are  esseatial — malice 
and  want  of  probable  cause.  In  one  of  the  charges 
the  court  defines  malice  to  be  the  opposite  of  good 
fiaith,  and  I  see  no  objection  to  that  definition.  But  if 
we  admit  good  &ith  we  thereby  admit  the  absence  of 
one  of  these  essential  things — malice.  The  two  can* 
not  exist  together. 

The  only  other  remaining  point  urged  by  the  plain- 
tiff is,  that  the  evidence  does  not  sustain  the  verdict 
As  for  reasons  above  stated  I  have  reached  the  con- 
clusion that  there  must  be  a  new  trial,  I  express  na 
opinion  on  this  point 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 

*      Rbvbrsbd  and  rbmandbd. 


B.   A.  WORDBN  AND  0THBR8,   PLAINTIFFS  IN  BRROR,  V. 

Stgamorb  Marsh  Harvbstbr  Co.,  dbfbndants  in 

BRROR. 

Warranty.  In  an  action  on  certain  notes  given  for  a  harvester, 
the  defense  was  a  breach  of  warranty.  It  appeared  from  the 
testimony  that  the  parties  relying  on  the  warranty  had  whoUy 
failed  to  comply  with  its  terms  or  conditions  precedent  Held, 
that  the  defense  was  not  available. 

Error  to  the  district  court  of  Boone  county.    Tried 
below  before  Barnbs,  J. 
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Nelson  ^  Dalton^  for  plaintiffs  in  error. 

Wm.  T.  Searles  and  W.  M.  Robertson^  for  defendant 
in  error. 

•n 

Maxwbll,  Ch.  J. 

This  action  is  founded  upon  certain  promissory  notes 
given  by  the  plaintiffs  in  error  to  the  defendant  for  a 
reaper,  known  as  the  "Marsh  Harvester."  The  de- 
fense is  a  breach  of  warranty.  On  the  trial  of  the  case 
in  the  court  below  the  jury  returned  a  verdict  in  favor 
of  the  defendant  in  error  for  the  sum  of  $225.81,  upon 
which  j  udgment  was  rendered.  The  defendants  below 
now  bring  the  cause  into  this  court  by  petition  in  error. 

It  appears  from  the  testimony  that  in  July,  1876,  B. 
A.  Wiorden  purchased  of  one  Stanton  the  machine  in 
question.  The  machine  was*  set  up  and  started  by 
Stanton,  who  informed  Worden  that  there  was  a  war- 
ranty of  the  machine,  such  as  he  had  given,  in  the  tool 
box.  This  warranty  Worden  admits  was  there  as 
stated,  but  he  testifies  he  never  read  it,  and  its  exact 
contents  do  not  appear.  But  it  is  very  clear  from  the 
testimony  of  the  plaintiffi  in  error  that  there  has  been 
no  attempt  on  their  part  to  comply  with  any  of  its 
terms  or  conditions  precedent.  This  is  essential. 
There  must  be  a  reasonable  compliance  with  condi- 
tions precedent  in  a  warranty  before  it  can  be  enforced 
against  the  warrantor.  Nichols  v.  Haily  4  Ifeb.,  210. 
Miller  v.  Nichols^  5  Id.,  478.  There  is  no  material  con- 
flict in  the  testimony  in  the  case,  and  the  court  would 
have  been  justified  in  directing  a  verdict  for  the  de- 
fendant in  error.  The  judgment  of  the  district  court 
is  therefore  affirmed. 

Judgment  affirmed. 
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Densmore  t.  Tomer. 

Harvky  B.  Densmorb,  plaintiff  ih  brror,  V.  A.  0. 
Tomer,  defendant  in  error. 

40    7<!0 

' —  'Sale:  tbaud:  ybkdor  and  yeih)!!  :  BURDEN  or  FBoor.  The 
retention  of  the  possession  of  goods  by  the  seller  in  case  of  an 
absolute  sale,  is,  as  against  creditors,  only  prima  facie  evidence 
of  fraud.  In  such  case  it  puts  upon  the  vendee  the  burden  of 
satisfying  the  jury  that  the  sale  was  fair  and  entered  into  in 
good  faith. 

Error  to  the  district  court  of  Stanton  county.  Tried 
below  before  Barnes,  J. 

If.  McLaughlin  and  J.  (7.  Orawfardj  for  plaintiff  in 
error,  cited  Bump  on  Bankruptcy,  6th  Ed.,  885.  Mc- 
Kibbon  v.  Martin,  64  Penn.  St.,  852  (8  Am.,  588).  Inr 
gaUs  V.  Herrick,  102  Mass.,  851  (11  Am.,  360).  Marsh 
v.  Armstrongy  20  Minn.,i81  (18  Am.,  355). 

U.  P.  Weatherby  and  W.  M,  Bobertsoriy  for  defendant 
in  error,  cited  Keichum  v.  Watson^  24  HI.,  691.  Luke 
V.  MorriSy  80  Conn.,  301.  Cadbury  v.  Nolmy  6  Penn. 
State,  820.  Dewart  v.  Clement^  48  Id.,  418.  Burrows 
V.  Stebbinsy  26  Vt,  650.  Vance  v.  BoynUmy  8  Cal.,  664. 
Mcnroe  v.  Husseyy  1  Oregon,  188,  England  v.  Commer- 
cial  Insurance  Cfa.,  16  La.  Ann.,  6.  Brown  v.  Keller y  2 
Grant,  144.  Bump  on  Fraudulent  Conveyances,  60- 
108. 

Maxwbll,  Ch.  J. 

This  is  an  action  to  recover  from  the  defendant,  who 
was  assignee  in  bankruptcy  of  the  property  belonging 
to  the  firm  of  Densmore  and  Hopper,  the  value  of  cer- 
tain property  taken  by  him  as  assignee.  In  the  year 
1876  the  plaintiff  was  a  resident  of  the  state  of  Blinois, 
and  the  firm  of  Densmore  and  Hopper  was  doing  busi- 
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Bess  at  Stanton,  in  this  state.  In  October  of  that  year, 
C.  M.  Densmore,  the  senior  member  of  said  firm  and 
a  son  of  the  plaintiff,  applied  to  him,  at  his  residence 
in  Dlinois,  to  purchase  the  stock  of  goods  belonging 
to  the  firm.  It  is  claimed  that  a  sale  was  effected  for 
the  sum  of  $1,500— $1,000  in  cash,  and  $500  in  an  an- 
tecedent debt,  being  between  $200  and  $300  more  than 
the  goods  were  worth,  the  surplus  to  be  used  to  pur- 
chase more  goods.  The  son  was  to  remain  in  posses- 
sion, sell  the  goods,  receive  pay  for  his  services,  and 
retain  a  living  for  his  family  out  of  the  proceeds  of  the 
sale.  The  plaintiff  had  never  seen  the  goods  at  the 
time  of  the  purchase,  and  there  was  no  actual  change 
of  possession,  0.  M.  Densmore  continuing  to  sell  the 
goods  in  the  same  manner  after  as  before  the  sale.  At 
the  time  of  the  sale  the  firm  of  Densmore  and  Hopper 
were  indebted  in  a  considerable  amount  to  various 
parties  and  firms,  a  large  portion  of  which  would  be- 
come due  in  a  few  months  after  the  sale.  While  there 
is  some  conflict  in  the  testimony  it  is  pretty  clear  that 
the  plaintift*  had  notice  of  these  facts  at  the  time  he 
purchased.  In  the  year  1877,  Densmore  and  Hopper 
were  adjudged  bankrupts  on  their  own  petition,  and 
the  defendant  being  appointed  assignee  took  the  goods 
in  controversy  as  the  property  of  the  bankrupts.  The 
plaintiff  thereupon  instituted  an  action  to  recover  the 
value  of  the  same.  On  the  trial  of  the  cause  the  jury 
found  in  favor  of  the  defendant.  The  plaintiff  brings 
the  cause  into  this  court  by  petition  in  error.  The 
errors  relied  on  in  the  plaintiff 's  brief  are :  JFHrsty  That 
the  verdict  is  not  sustained  by  sufficient  evidence. 
Secondy  That  the  matters  in  controversy  were  adjudi- 
cated in  the  United  States  district  court. 

It  will  thus  be  seen  that  the  principal  facts  in  the 
case  are  very  similar  to  Twyne^s  Casey  S  Coke,  80. 
The  question  presented  is  this:    Where  there  is  an 
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absolute  sale  of  personal  property,  when  the  vendor 
at  the  time  of  the  sale  is  in  possession  of  the  same, 
must  there  be  an  actual  change  of  possession,  so  far  as 
the  property  sold  is  susceptible  of  it,  in  order  that  the 
sale  may  be  valid  as  against  creditors  then  existing? 

Section  70  of  chapter  48  of  the  Revised  Statutes  of 
1866  provides  that  "Every  sale  made  by  a  vendor  of 
goods  and  chattels  in  his  possession  or  under  his  con- 
trol, and  every  assignment  of  goods  and  chattels  by 
way  of  mortgage  and  security,  or  upon  any  condition 
whatever,  unless  the  same  be  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  sold, 
mortgaged,  or  assigned,  shall  be  presumed  to  be  fraud- 
ulent and  void  as  against  the  creditors  of  the  vendor, 
or  the  persons  making  such  assignment,  or  subsequent 
purchasers  in  good  faith;  and  shall  be  conclusive  evi- 
dence of  fraud,  unless  it  shall  be  made  to  appear  on 
the  part  of  the  persons  claiming  under  such  sale  or 
assignment,  that  the  same  was  made  in  good  faith  and 
without  any  intent  to  defraud  creditors  or  purchasers/' 
Gen.  Stat.,  393. 

The  proper  construction  of  this  section  was  before 
this  court  in  the  case  of  Bobison  v.  Uhl^  6  Neb.,  333. 
The  court  say:  "Under  the  operation  of  this  section 
it  will  be  seen  that  the  decisions  of  the  courts  of  those 
states  where  the  rule  of  the  common  law  prevails  can- 
not be  followed.  Under  our  statutes  the  retention  of 
possession  by  the  seller  is,  at  most,  only  prima  facie 
evidence  of  fraud,  which  may  be  entirely  rebutted  by 
the  circumstances  attending  the  transaction.''  This  we 
regard  as  a  proper  construction  of  the  section  quoted. 
The  mere  retention  of  possession  by  the  vendor  is  re- 
garded as  prima  facie  evidence  of  fraud  against  his 
creditors,  and  is  void  as  to  them  unless  the  vendee 
shall  prove  the  transaction  to  have  been  bona  fide — that 
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is,  it  puts  upon  the  vendee  the  burden  of  satisfying  the 
jury,  that  the  sale  was  fair  and  entered  into  in  good 
&ith.  The  question  of  fraudulent  intent  is  one  of  fact 
to  be  determined  from  the  evidence  in  the  case.  In 
but  few  instances  can  fraud  be  established  by  direct 
testimony,  and  ordinarily  it  must  be  proved  by  circum- 
stantial evidence.  In  the  case  at  bar  the  entire  evi- 
dence connected  with  the  transaction  was  before  the 
jury,  and  no  objections  are  now  made  to  the  rulings  of 
the  court  in  admitting  or  rejecting  the  same.  Neither 
are.  objections  made  to  the  instructions  given  by  the 
court  Such  being  the  case  we  find  it  impossible  from 
the  nature  of  the  testimony  to  say  that  the  verdict  is 
wrong.  So  with  regard  to  the  prior  adjudication,  it  is 
very  clear  that  the  matters  in  issue  in  the  former  case 
were  not  between  the  parties  to  this  action,  and  they 
are  not  bound  by  such  adjudication.  There  is  no  error 
in  the  record  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Jambs  P.  Miller,  plaintiff  in  error,  v.  Morgan  & 
Gallagher,  defendants  in  error. 

Sale:  traud:  retention  of  possession  by  seller.  The  re- 
tention of  the  possession  of  goods  sold  by  the  seller  is  merely 
prima  facie  evidence  of  fraud  which  may  be  entirely  rebutted. 

Error  to  the  district  court  of  York  county. 

Galey  ^  Abbott^  for  plaintiff  in  error. 

France  ^  Sedgwick^  for  defendants  in  error. 

Maxwell,  Ch.  J. 

In  Decemher,  1878,  one  B.  F.  Knapp,  the  owner  of 
a  store  in  York  county,  being  indebted  to  the  defend- 
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ants  in  error  in  the  Bum  of  |926,  sold  them  all  the 
goods  belonging  to  him  in  the  store  for  the  sum  of 
about  1600,  which  amount  was  to  be  credited  on  the 
indebtedness.  Th6re  was  no  change  in  the  possession 
of  the  goods.  Knapp  continued  to  sell  the  same  in  the 
ordinary  course  of  business,  claiming  to  be  acting  as 
the  agent  of  the  defendants  in  error.  In  January, 
1879,  an  action  by  attachment  was  commenced  against 
Knapp,  and  the  goods  in  question  were  levied  upon  as 
his  property.  The  defendants  in  error  thereupon  re- 
plevied the  goods  from  the  sheriff,  plaintiff  in  er^or. 
On  the  trial  of  the  cause  a  jury  was  waived  and  the 
cause  submitted  to  the  court,  which  found  in  favor  of 
the  defendants  in  error,  and  assessed  their  damages  at 
the  sum  of  $5.  The  plaintiff  in  error  thereupon  filed 
a  motion  for  a  new  trial,  which  being  overruled,  he 
now  brings  the  cause  into  this  court  by  petition  in 
error. 

The  questions  involved  in  the  case  were  passed  upon 
by  this  court  in  the  case  of  Robison  v.  Uhl,  6  Neb.,  328, 
and  Tomer  v.  DensmorCy  ante  p.  120.  It  was  held  in 
those  cases  that  the  statute  had  changed  the  common 
law  rule,  and  that  the  retention  of  the  possession  by  the 
seller  of  the  goods  sold  was  only  j^rima  facie  evidence 
of  fraud,  which  might  be  entirely  rebutted  by  circum- 
stances. But  in  such  case  it  devolves  upon  the  pur- 
chaser to  prove  to  the  court  or  jury  that  he  is  a  bona 
fule  purchaser.  This  the  defendants  in  error  intro- 
duced evidence  to  establish,  and  a  clear  preponderance 
of  the  testifQony  sustains  the  finding.  There  is  no 
error  in  the  record.  The  judgment  must  therefore  be 
affirmed. 

Judgment  affirmed. 
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Lavinia  E.  Day,  appelleb,  v.  Charles  L.  Thompson, 
appellant. 

Equity:  titlb  by  attachment  progbbdinos.  In  May,  1867, 
one  U.  entered  a  tract  of  land  in  Douglas  county,  and  in  Sep- 
tember of  that  year  mortgaged  one  half  of  the  same  for  |675, 
payable  in  eighty-seven  days.  The  mortgage  was  recorded, 
and  afterwards,  on  the  twentieth  of  March,  1858,  was  assigned 
to  one  B.,  who  advanced  an  additional  sum  to  U.  on  the  land, 
and  took  an  assignment  of  the  certificate.  On  the  twelfth  of 
April,  1858,  an  action  by  attachment  was  commenced  against 
U.,  and  the  land  in  question  attached,  service  being  had  by  pub- 
lication. Judgment  was  thereafter  recovered,  the  lands  sold, 
the  sale  confirmed,  and  a  deed  ordered,  but  no  deed  executed. 
In  1863,  1870,  and  1876,  motions  requiring  the  sheriff  to  exe- 
cute a  deed  were  sustained,  and  a  deed  was  made  in  1876.  In 
18G6,  R.  took  a  conveyance  of  the  land  from  U.,  and  in  18G8 
conveyed  to  D.  Held,  in  an  action  by  the  heir  of  D.  to  quiet 
title,  that  the  attachment  proceedings  divested  U.  of  title  and 
were  notice  to  third  persons  of  the  pendency  of  the  action. 

Appeal  from  the  district  court  of  Douglas  county. 
Tried  below  before  Savage,  J. 

JK  Wakeley  and  Leacitt  Burnham^  for  appellant,  cited 
Galway  v.  Malchow^  7  Neb.,  285.  State  v.  &,  C.  ^  P. 
R.  J2.,  7  Neb.,  357.  Swiggart  v.  Harber^  4  Scam.  (111.), 
364.  Cunningham  v.  Cassidy^  17  N.  Y.,  276.  Drake 
on  Attachment,  sees.  228,  289.  Laws  of  Neb.,  1855, 
p.  164.  Id.,  1856,  p.  86.  Id.,  1858,  p.  178.  Wade  on 
Notice,  Chap.  V.  Sec.  85,  Neb.  Civil  Code.  Story 
Equity,  Sec.  405.  Doe  v.  Harter,  2  Ind.,  252.  Qrow- 
ell  V,  Meconkey,  5  Penn.  State,  168.  Emley  v.  jDrwwi,  36 
Penn.  State,  123.  Fine  v.  St.  Louis  Public  Schools,  30 
Mo.,  166.  Lessee  of  Paine  v.  Mooreland,  15  Ohio,  436. 
Bronson  v.  Kimie,  1  How.,  311.  McOracken  o.  Hay- 
ward,  2  Id.,  608.  Edwards  v.  Kearzey,  96  U.  S.,  595. 
Lessee  of  SeaweU  and  Jones  v,  Williams,  2  Overton,  274. 
Hosier  v.  Hale,  10  Iowa,  470.     Soxoden  ^  Co.  o.  Craig, 
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26  Iowa,  156.  Koehler  v.  Bally  2  Kan.,  160.  Rorer  on 
Judicial  Sales,  sec.  132.  Parrot  v.  Nelighj  7  Neb.,  456. 
Berkley  v.  Lamb,  8  Neb.,  892. 

Bedick  ^  Connelly  for  appellee,  cited  Haadley  v.  Sie- 
ptienSj  4  Neb.,  431.  Rorer  on  Judicial  Sales,  sees. 
798,  913,  927,  934,  and  cases  cited.  Galway  v.  Mai-, 
choWy  7  Neb.  285.  Dorsey  v.  Holly  Id.,  465.  Mansfield 
V.  Gh-egoTj/y  8  Neb.,  432. 

Maxwell,  Ch.  J. 

This  is  an  action  to  quiet  title.  A  decree  was  ren- 
dered in  the  court  below  in  favor  of  the  plaintiff,  from 
which  the  defendant  appeals  to  this  court 

It  appears  from  the  record  that  on  the  12th  day  oi 
May,  1857,  one  Henry  W.  Underbill  entered  by  pre- 
emption the  south-east  quarter  of  section  6,  in  township 
16,  range  18  east,  in  Douglas  county;  that  on  the  12th 
day  of  September,  of  that  year,  he  executed  a  mortgage 
upon  the  west  half  of  said  land  to  one  F.  M.  Aiken, 
cashier  of  the  Bank  of  Tekamah,  to  secure  the  pay- 
ment of  the  sum  of  $672.06  in  eighty-seven  days  from 
that  date.  The  mortgage  was  duly  recorded.  On  the 
10th  of  December,.  1857,  Aiken  assigned  the  above 
mortgage  to  one  Reed,  who,  on  the  20th  of  March, 
1858,  advanced  an  additional  sum  on  the  land,  and 
took  an  assignment  from  Underbill  of  the  certificate 
of  entry  of  the  land  in  question,  and  also  a  contract 
that  Underbill  and  wife  would  convey  said  land  to  him 
upon  receiving  a  patent  therefor.  None  of  these  tran- 
sactions were  recorded.  On  the  19th  of  September,  1866, 
Reed  purchased  the  land  in  question  from  Underbill 
and  received  a  deed  therefor,  which  was  recorded  on 
the  4th  day  of  December  of  that  year.  On  the  16th 
day  of  January,.  1868,  Reed,  for  a  valuable  considera- 
tion, conveyed  the  land  in  question  to  one  Isaac  G, 
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Day,  and  afterwards,  upon  the  death  of  Day,  the  plain- 
tiff flucceeded  to  his  rights  therein,  and  now  claims  to 
be  the  owner  of  said  land.     On  the  12th  day  of  April, 

1858,  C.  M.  McClung  &  Co.  commenced  an  action  by 
attachment  in  the  district  court  of  Douglas  county, 
against  H.W.  Underbill,  to  recover  the  sum  of  $1078.21 
and  costs  of  suit.  The  petition  set  forth  that  the  de- 
fendant was  a  non-resident  of  the  territory.  A  bond 
for  an  attachment  was  duly  filed  and  approved,  and  a 
writ  of  attachment  issued  and  was  levied  upon  the  land 
in  controversy.  On  the  21st  of  September  of  that  year 
notice  of  the  pendency  of  the  action  was  ordered  to  be 
published  in  the  Omaha  Times,  and  publication  there- 
after had,  and  on  the  8th  of  October  following,  an  af- 
fidavit of  publication  having  been  made,  was  duly 
filed,  and  on  the  30th  day  of  the  month  judgment  by 
default  was  rendered  against  TJnderhill  for  the  sum  of 
$1254.31  and  costs,  but  there  was  no  order  for  the  sale 
of  the  attached  property.     On  the  4th  day  of  April, 

1859,  an  execution  was  issued  on  the  judgment,  and 
levied  upon  the  land  in  question,  and  the  same  was 
sold  to  Thompson  for  the  sum  of  $400.00.  On  the  3rd 
day  of  November,  1859,  the  sale  was  confirmed,  and 
the  sheriff  ordered  to  make  a  deed  to  the  purchaser. 
From  some  cause  which  does  not  appear  in  the  record 
the  sheriff*  failed  to  make  the  deed  as  required,  and 
additional  orders  to  that  effect  were  made  in  1863, 
1870,  and  1876,  and  in  the  year  last  named  a  sherifi^s 
deed  was  made  to  Thompson  for  the  land  in  contro- 
versy. The  land  is  uncultivated,  and  no  improvements 
whatever  have  been  made  thereon.  The  plaintiff 
commenced  this  action  in  1877. 

But  two  questions  are  presented  by  the  record. 
Mrsty  Had  the  court  issuing  the  attachment  and  ren- 
dering judgment  jurisdiction?  Second^  If  it  had,  was 
the  pendency  of  the  proceedings  notice  to  purchasers 
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of  the  land  ?  The  defendant  in  that  action  being  a 
non-resident  of  the  territory,  the  court  obtained  juris- 
diction, if  at  all,  by  an  attachment  of  his  property. 

Section  1,  of  Chapter  XXXI,  of  the  Code  of  Ne- 
braska, approved  February  13,  1857  (Laws  of  1857, 
page  98),  provided  that  "In  an  action  for  the  recovery 
of  money,  the  plaintiff*  may  cause  any  property  of  the 
defendant,  which  is  not  exempt  from  execution,  to  be 
attached  at  the  commencement  or  during  the  progress 
of  the  proceedings  by  pursuing  the  course  hereinafter 
prescribed." 

"If  it  be  subsequent  to  the  commencement  of  the 
action  a  separate  petition  must  be  filed,  and  in  all  such 
cases  the  proceedings  relative  to  the  attachment  are  to 
be  deemed  independent  of  the  ordinary  proceedings, 
and  only  auxiliary  thereto." 

"  The  petition  which  asks  an  attachment  must,  in 
all  cases,  be  sworn  to.  It  must  state,  that  as  the  affi- 
ant verily  believes  the  defendant  is  a  foreign  corpora- 
tion, or  acting  as  such,  or  that  he  is  a  non-resident  of 
the  territory."  *******  "If  the  plain- 
tiffs  demand  is  founded  on  contract  the  petition  must 
state  that  something  is  due,  and  as  nearly  as  practica- 
ble the  amount,  and  when  payable."  "The  amount 
thus  sworn  to  is  intended  as  a  guide  to  the  sheriff,  who 
must,  as  near  as  the  circumstances  of  the  case  will 
permit,  levy  upon  property  fifty  per  cent  greater  in 
value  than  that  amount." 

"  Before  any  property  can  be  attached  as  aforesaid, 
the  plaintiff  must  file  with  the  clerk  a  bond  for  the 
use  of  the  defendant  with  sureties  to  be  approved  by 
the  clerk,  in  a  penalty  at  least  double  the  value  of  the 
property  sought  to  be  attached,  and  in  no  case  less 
than  two  hundred  and  fifty  dollars  if  in  the  district 
court,  nor  less  than  fifty  dollars  if  in  a  justice's  court, 
conditioned  that  the  plaintiff  will  pay  all  damages  that 
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the  defendant  may  sustain  by  reason  of  the  wrongful 
suing  out  of  the  attachment/' 

All  of  these  conditions  were  complied  with,  and  the 
attachment  was  issued  and  levied  upon  the  lands  in 
controversy.  It  is  veYy  clear,  therefore,  that  the  court 
had  jurisdiction. 

As  to  notice  to  third  parties,  section  35,  of  chapter 
XXXI,  of  the  code  then  in  force,  entitled,  "  Of  real 
estate  and  the  alienation  thereof  by  deed,"  provided 
that  "The  register,  when  presented  with  an  abstract  of, 

"  1.     Any  judgment. 

"  2.    A  mechanic's  lien. 

"  8.     The  service  of  an  attachment. 

"  4.  The  levy  of  an  execution,  any  of  which  estab- 
lishes a  lien  upon  real  estate ;  or  with, 

"  5.  A  notice  of  Ua  pendens  in  chancery,  shall  enter  in 
a  proper  book,  to  be  kept  for  that  purpose,  the  substan- 
tial parts  of  such  abstract,  so  as  to  show  the  names  of 
the  parties  to  such  liens  and  notices,  the  amount  of  the 
judgment  or  indebtedness,  by  what  court  the  judgment 
was  rendered,  or  attachment  or  execution  was  issued, 
and  in  what  court  the  suit  in  chancery  is  pending,  to- 
gether with  a  general  description  of  the  estate  to  be 
affected  by  the  lien  or  notice."  The  notice  required 
by  the  above  section  was  filed  in  the  manner  required 
by  law,  and  was  sufficient. 

The  section  quoted  above  was  repealed  by  the  code 
of  1858,  which  took  effect  April  1, 1859,  which  con- 
tains the  following  provisions:  Section  77.  "When 
summons  has  been  served  or  publication  made,  the  ac- 
tion is  pending  so  as  to  charge  third  persons  with  no- 
tice of  its  pendency,  and  while  pending,  no  interest 
can  be  acquired  by  third  persons  in  the  subject  matter 
thereof  as  against  the  plaintiff's  title." 

Under  the  provisions  of  this  section  the  pendency  of 
the  attachment  was  notice  to  third  persons  from  the 
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time  of  the  publication  of  notice,  and  this  notice  con- 
tinued during  the  pendency  of  the  action.  And  the 
jurisdiction  of  the  court  continued  until  the  deed  wa& 
executed.  Here  was  an  attachment  properly  levied,  a 
judgment  for  the  amount  due,  a  sale  of  the  attached 
property,  a  confirmation  of  the  same  and  an  order  for 
a  deed.  All  this  appeared  on  the  records  of  the  dis- 
trict court,  and  so  far  as  it  affected  the  title  of  the 
lands  in  controversy,  was  notice  to  the  world.  The 
case  differs  materially  from  one  where  an  action  is 
commenced  affecting  the  title  to  real  estate  which  i& 
not  prosecuted  with  diligence.  In  such  case  the  fail- 
ure to  prosecute  may  be  considered  as  strong  evidence 
of  the  want  of  merit  in  the  action.  But  here  the  action 
was  prosecuted  with  diligence,  judgment  obtained^ 
a  sale  made  and  confirmed,  and  the  delay  in  the  exe- 
cution of  the  deed,  so  far  as  appears  from  the  record,, 
was  not  caused  by  the  default  of  the  appellant. 

The  objection  that  no  appraisement  was  made  before 
the  sale  does  not  render  the  deed  void,  nor  render  the 
order  confirming  the  sale  subject  to  attack  in  this  col- 
lateral manner.  K  a  motion  to  set  aside  the  sale  is 
still  pending  in  the  district  court,  that  is  the  proper 
tribunal  to  determine  what  disposition  shall  be  made 
of  it,  but  it  cannot  be  considered  in  this  court. 

As  XJnderhill  had  no  title  in  the  lands  in  question  in 
1866,  therefore  none  passed  by  his  deed,  and  the  ap- 
pellee thereby  acquired  no  title  to  the  same.  It  foUowa 
that  the  judgment  of  the  district  court  must  be  re- 
versed and  the  cause  dismissed. 

Revbbsei)  and  dismissbd. 
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Eliza  W.  Light  and  others,  plaintiffs  in  error,,  v. 
LiviA  E.  Kennard,  defendant  in  error. 

1.  Practice:    szceptions.    The  exceptions  referred  to  in  section 

300  of  the  code  apply  only  to  the  findings  of  fact  or  conclusions 
of  law  of  the  referee. 

2.  Referee:    motion  fob  kew  trial.    To  obtain  a  review  of  the 

decision  of  a  referee  a  motion  for  a  new  trial  is  necessary. 

3.  Parent  and  Child:    adyancement  to  child.    Lands  con- 

veyed by  a  mother  to  her  daughter  as  an  advancement  after  the 
mother  has  contracted  debts  which  she  is  thereby  unable  to  pay, 
pass  subject  to  such  debts. 

Error  to  the  district  court  of  Lancaster  county. 
Heard  on  exceptions  to  report  of  referee  before 
Pound,  J. 

Qaley  ^  Abboity  for  plaintiffs  in  error,  cited  Parielo  v. 
Harris^  26  Conn.,  480.  Fijield  v.  Gaston^  12  Iowa,  218. 
Steele  v.  Wardj  25  Iowa,  585. 

L.  C.  Burr  and  J.  R.  Webster ^  for  defendant  in  error, 
cited  Hanson  v,  Buckner^  4  Dana,  252.  Bogard  v.  Gard- 
lei/y  4  Smedes  &  M.,  302.  Mohawk  Bank  v.  Atwater^  2 
Paige  Ch.,  64.  Toung  v,  Whxte^  25  Miss.,  146.  Bump  on 
Fraudulent  Conveyances,  216.  Lyne  r.  Bank  of  Ken- 
tacky y  5  J.  J.  Marsh.,  645.  Constantine  v.  Twelves^  29 
Ala.,  607.  Blakeney  v.  Kirkley,  2  Nott  &  McCord,  544. 
Clark  V.  DepeWy  25  Penn.  State,  516. 

Maxwell,  Ch.  J. 

The  defendant  in  error  is  a  judgment  creditor  of 
Eliza  W.  Light,  and  filed  her  petition  in  the  district 
court  of  Lancaster  county,  alleging  the  recovery  of  the 
judgment,  the  return  of  an  execution  unsatisfied,  and 
the  conveyance  by  Eliza  W.  Light  to  Lucy  A.  Light 
11 
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of  certain  real  estate,  without  consideration,  after  the 
debt  upon  which  the  judgment  was  recovered  was  con- 
tracted. The  case  was  referred  to  R  D.  Stearns,  who 
filed  a  report  in  favor  of  the  defendant.  The  plaintiff 
herein  filed  exceptions  to  the  report,  which  were  over- 
ruled by  the  court,  and  judgment  was  rendered  sub- 
jecting the  land  to  the  payment  of  the  judgment  The 
cause  is  brought  into  this  court  by  petition  in  error. 
'So  motion  to  set  aside  the  report  and  for  a  new  trial 
was  made  in  the  court  below,  nor  was  the  court  asked 
to  set  aside  the  report.  Certain  objections,  which  are 
styled  exceptions^  were  filed  to  the  report  wherein  it  is 
alleged  that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  that  the  referee  erred 
in  admitting  certain  testimony;  that  the  evidence  will 
not  support  the  findings  of  fraud;  that  the  findings  of 
&cts  will  not  support  the  conclusions  of  law;  that  the 
findings  of  the  referee  are  not  according  to  the  prayer  of 
the  petition;  that  the  reference  was  made  without  con- 
sent, etc. 

Decisions  made  by  a  referee  during  the  progress  of 
a  trial,  such  as  rulings  upon  the  admissibility  of  evi- 
dence, must  be  excepted  to  at  the  time.  The  excep- 
tions referred  to  in  section  800  of  the  code  apply  only 
to  the  findings  of  fact  or  conclusions  of  law  of  the  ref- 
eree, there  being  no  opportunity  to  except  orally  to 
these  during  the  trial.  Denting  v.  Post,  1  Code  R,  121. 
Bretoer  v.  Isishy  12  How.  Pr.,  481.  Gilchrist  v.  Stevenson, 
7  id.,  278.  Hunt  v.  Bloomer,  18  N.  Y.,  841.  These  so 
called  exceptions,  therefore,  do  not  take  the  place  of  a 
motion  for  a  new  trial,  and  no  motion  having  been 
filed  the  case  cannot  be  reviewed  in  this  court.  Smp- 
son  V.  Gregg,  5  Neb.,  287.  The  judgment  must,  there- 
fore, be  affirmed. 

But  aside  from  the  question  of  practice,  the  judg- 
ment is  clearly  sustained  by  the  evidence.    It  appears 
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from  the  bill  of  exceptions  that  the  debt  for  which  the 
judgment  was  recovered  was  incurred  on  the  9th  day 
of  April,  1877,  and  the  conveyance  from  Eliza  W. 
Light  to  Lucy  A.  Light  was  executed  on  the  25th  day 
of  the  same  month,  as  an  advancement.  Lucy  A.  Light 
is  not  a  bona  fide  purchaser  of  the  premises,  and  they 
pass  to  her  subject  to  the  payment  of  the  debts  then 
existing  of  Eliza  W.  Light  There  is  no  error  in  the 
record. 


Judgment  affirmed. 


Hapgood  &  Company,  plaintiffs  in  error,  v.  Jbrusha 
A.  Ellis  and  others,  defendants  in  error. 

Pleading:  tobxclosiko  uobtoaox:  akswib:  bis  adjitdi- 
CATA.  In  a  foreclofure  suit  where  seyeral  parties  are  made 
defendants  as  lien  holders,  suhsequent  purchasers,  or  lessees  of 
the  mortgaged  premises,  their  several  answers  claiming  rights 
as  such  lien  holders,  suhsequent  purchasers,  or  lessees,  may  he 
regarded  also  as  cross-petitions  for  relief  as  against  their  res- 
pective co-defendants  as  well  as  against  the  plaintiflf.  And 
any  such  defendant,  regularly  served  with  process,  who  fkils  to 
answer  any  material  allegation  contained  in  the  answer  of  his 
oo-defendant  is  bound  thereby  as  well  as  by  the  decree  founded 
thereon,  and  unless  he  appeals  therefrom  the  same  becomes  as 
to  him  res  euffudicata. 

Error  to  the  district  court  of  Fillmore  county. 
Tried  below  before  Weaver,  J. 

James  P.  MccuJUj  for  plaintiffs  in  errorj  cited  Wells 
Res  Adjudicata,  sees.  261  to  281.  Barker  v.  Cleveland. 
19  Mich.,  230.  Danaher  v.  Prentiss^  22  Wis.,  811. 
Hackworth  v.  ZoUarSj  80  Iowa,  488.  Le  Gruen  v.  Qovr 
vemevrj  1  Johns.  Cases,  492.  Dofy  v.  Brown^  4  K  T., 
71.     Casik  v.  Noyes,  14  id.,  829. 


11 

28 

ISl 

675 

TT 

"Tsi 

813 

u 

1  40 

131 
166 

11 

ic46 

131 
335 
881 

U 
48 

131 
55 

"IT 

61 

131 
422 

68 

476 

132      SUPREME  COURT  OF  NEBRASKA, 

Hapg^ood  V.  Ellis. 

Eller  ^  ChasCy  for  defendants  in  error,  cited  Beed  v. 
Kemp,  16  111.,  446;  s  Talbot  v.  Me  Gee  j  4  Monroe,  875. 
Johnson  V.  Morrison^  5  B.  Monroe,  106.  Weisman  v. 
Smithy  6  Jones,  Eq.,  124.  Fletcher  v.  Holmes,  25  Ind., 
458.  CoU  V.  Tracj/j  8  Conn.,  268.  Jackson  v.  Hazen, 
2  Johns.,  22.  Nickerscn  v.  Galifomia  Stage  Co.^  10  Cal., 
520.  Eastman  v.  Cooper y  15  Pick.,  276.  2  Smith's 
Leading  Cases,  627. 

Cobb,  J. 

The  pleadings  in  this  case  are  volnminous,  and  in 
order  to  a  proper  understanding  of  the  question  in- 
volved, it  will  be  necessary  to  recite  them  at  tedious 
length. 

The  real  estate  in  question  was  owned  by  C.  Maxon 
Northrup,  and  while  so  owned  by  him,  several  judg- 
ments at  law  were  recovered  against  him  by  different 
parties,  among  others  the  plaintiffs  in  error  h^re, 
which  judgments  it  is  claimed  by  them  became  and 
were  liens  upon  said  real  estate.  Said  Northrup  con- 
veyed said  real  estate  in  separate  parcels  and  moieties 
to  Susan  F.  Wells  and  Hattie  E.  Wells,  and  took 
mortgages  back  for  the  purchase  money  for  the  same. 
Afterwards  the  said  Susan  P.  Wells  conveyed  her  part 
and  moiety  of  the  said  real  estate  to  the  said  Hattie  E. 
Wells,  who  afterwards  conveyed  the  said  real  estate 
to  the  defendant  in  error,  Jerusha  A.  Ellis.  The  de- 
fendant in  error,  James  K.  Ellis,  is  the  husband  of  the 
said  Jerusha  A.  Ellis,  and  J.  W.  Eller  is  the  trustee 
of  an  express  trust  out  of  the  said  real  estate. 

On  the  18th  of  October,  1877,  the  said  Northrup 
commenced  two  actions  in  the  district  court  of  Fill- 
more county,  for  the  purpose  of  foreclosing  the  said 
mortgages,  one  against  the  said  Susan  F.  Wells  and 
husband,  the  other  against  the  said  Ebttie  E.  Wells 
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and  husband.  The  Ellis'  and  all  of  Northrup's  judg- 
ment creditors  were  made  defendants  in  each  of  said 
suits.  The  judgment  lien  holders  and  J.  W.  EUer, 
who  was  not  an  original  defendant,  answered  in  each 
of  said  cases.  But  neither  of  the  Wells  or  Ellis, 
though  duly  served  with  process,  answered  in  either 
of  said  suits.  Thereupon  the  said  causes  were  referred 
to  a  referee,  according  to  the  practice  of  the  court 
The  referee,  after  examining  the  pleadings  and  evi- 
dence offered,  made  his  findings  and  reports  in  sub- 
stance that  there  was  due  to  the  said  C.  Maxon  Northrup 
on  one  of  the  said  mortgages  the  sum  of  )(1617.10,  and 
on  the  other  of  said  mortgages  the  sum  of  $2160.70, 
and  that  the  same  was  the  third  lien  on  the  said 
premises.  The  said  reports  of  the  said  referee  were 
affirmed  by  the  said  district  court,  and  decrees  of  fore- 
closure and  sale  made  by  the  said  court  in  each  of  the 
said  causes.  The  petition  further  states  that  after  the 
rendition  of  said  decree  the  said  Jerusha  A.  Ellis  paid 
to  the  said  C.  Maxon  Iforthrup  and  his  assigns  the 
whole  amount  of  the  said  principal  indebtedness,  in- 
terest, etc.  The  petition  also  states  that  ^Hhe  said 
Jerusha  A.  Ellis  has  fully  paid  all  other  notes  de- 
scribed in  and  secured  by  the  said  two  mortgages 
hereinbefore  described,  and  upon  which  the  said  ac- 
tions were  founded,  except  the  one  therein  described 
for  $661.10,  due  January  1, 1877,  to  Nicholas  Nigh." 
The  said  petition  further  states  that  in  the  said  two 
causes  of  C.  Maxon  Nortkrup  vs.  Cfuirles  Wells  and  others^ 
and  same  plaintiff  vs.  George  Wells  and  others,  which 
said  causes  were  referred  to  W.  H.  Morris  as  referee, 
as  hereinbefore  stated,  the  said  referee  found  the  fol- 
lowing facts  relative  to  the  interest  of  Hapgood  &  Co., 
plaintif&  in  error  herein,  in  each  of  said  causes :  "  That 
there  is  due  the  defendants  Hapgood  &  Company  the 
sum  of  $569.16,  and  that  the  same  is  a  first  lien  on  the 
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premises  mentioned  in  plaintift's  petition."  Which 
said  report  was  confirmed.  And  the  said  petition  con- 
tains the  farther  allegations  in  reference  to  the  said 
claim  of  Hapgood  &  Company :  "  That  on  the  third  of 
October,  1874,  there  was  filed  in  the  probate  court  of 
Fillmore  county  a  complaint  entitled  Hapgood  ^  (Jb., 
plaintifSy  V.  C.  M.  Nortkrupj  doing  business  in  the  firm 
name  of  C.  M.  Northrup  ^  Co.  *  *  That  on  the 
second  day  of  November,  1874,  W.  H.  Blain,  probate 
judge,  made  of  record,  without  evidence,  an  order  that 
judgment  be  decreed  in  favor  of  the  plaintiffi  Hapgood 
&  Co.,  and  against  the  defendant  C.  M.  Northrup,  in 
the  sum  of  principal,  $204.15,  four  months  interest  at 
ten  per  cent,  $6.80,  and  costs  taxed  at  $4.10;  total, 
$215.05;  but  did  not  then  or  after  that  time  enter  any 
judgment  in  said  cause  And  afterwards  the  follow- 
ing  is  made  to  appear  of  record  in  said  cause:  This 
judgment  is  satisfied  by  note  of  Wells  secured  by 
mortgage  on  mill  at  Fillmore,  dated  April  26, 1876, 
given  to  *  *  *  plaintiflPs  attorney  *  *  * 
That  on  the  fourth  day  of  January,  1875,  there  was 
filed  in  the  probate  court  of  Fillmore  county  a  com- 
plaint entitled  Hapgood  ^  Co.^  plavntiffSy  v.  C.  M.  Norihr 
rup.  That  on  the  fourth  day  of  January,  1875,  H.  P. 
Finnigan,  probate  judge,  entered  a  pretended  judgment 
upon  the  record  in  his  docket,  as  follows:  It  is  there- 
fore ordered  and  adjudged  by  the  court  that  said  plain- 
tiffs Hapgood  k  Co.  have  and  recover  of  said  C.  M. 
Northrup  the  sum  of  eighty  dollars,  with  interest  from 
January  1,  1875,  and  costs  of  this  suit,  and  that  they 
have  execution  therefor  *  *  And  that  afterwards 
the  following  was  made  to  appear  of  record  in  such 
cause :  "  This  judgment  satisfied  by  note  of  Wells  se- 
cured by  mortgage  on  mill  property  at  Fillmore,  dates 
April  26,  1875,  to  *  *  *  plaintiflts'  attorney,  for 
amount  of  this  judgment."     That  on  the  fourth  day  of 
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January,  1875,  there  was  filed  in  the  probate  court  a 
complaint  entitled  Hapgood  ^  Co.  v.  C.  M.  Northrup  ^ 
Co,  That  on  the  same  day,  H.  P.  Pinnigan,  probate 
judge,  entered  a  pretended  judgment  upon  the  records 
in  his  docket  as  follows:  It  is  therefore  considered 
ordered  and  adjudged  that  said  plaintiffs  Hapgood  & 
Co.  have  and  recover  of  said  C.  M.  Northrup  the  sum 
of  $204.10,  with  interest  at  ten  per  cent  from  Nov.  16, 

1874,  together  with  costs  of  suit,  and  they  have  exe- 
cution therefor  *  *  And  that  afterwards  the  fol- 
lowing is  made  to  appear  of  record  in  said  cause: 
"This  judgment  is  satisfied  by  note  of  Wells  secured 
by  mortgage  on  mill  property  at  Fillmore,  dated  April 
26th,  1875,  for  amount  of  this  judgment  given  to     * 

*  *    "    That  afterwards,  on  the  third  day  of  July, 

1875,  there  was  filed  in  the  clerk's  oflice  of  the  district 
court  *  *  *  in  and  for  Fillmore  county,  a  trans- 
cript of  the  docket  of  the  said  probate  court  in  each  of 
said  causes,  the  same  as  herein  set  forth,  except  that 
part  relating  to  the  satisfaction  of  said  judgments. 
That  said  transcripts  or  either  of  them  were  not  at  that 
time  nor  have  the  same  since  that  time  been  entered 
upon  the  judgment  record  of  the  said  district  court, 
and  that  afterwards,  to-wit,  on  the  3d  day  of  April, 
1879,  that  part  of  said  transcript  relating  to  the  satis- 
faction of  said  judgment  were  filed  in  said  office    * 

*  *    That  on  the day  of  187—  the  said  judg- 

ment  hereinbefore  described  and  transcript  to  the  said 
district  court  for  the  sum  of  $80.00,  was,  by  the  attor- 
ney of  record  of  Hapgood  &  Co.,  *  *  *  fully  sat- 
isfied, and  receipted  upon  the  execution  docket  of  said 
district  court  *  *  *  That  on  the  16th  day  of,  Sep- 
tember, 1877,  the  said  Hapgood  &  Co.,  by  *  *  * 
attorney  of  record  and  attorney  in  fact,  did  by  writ- 
ing under  seal  duly  acknowledged,  release  the  said  two 
other  pretended  judgments  in  favor  of  Hapgood  &  Co. 
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and  against  C.  M.  Northrup  *  *  *  And  said  plain- 
tiffs further  show  that  on  the  1st  day  of  September, 
1876,  the  said  C.  M.  Northrup  endorsed  in  blank  and 
transferred  and  delivered  to  Hapgood  &  Company  two 
promissory  notes  dated  April  26,  1875,  one  due  No- 
vember 1, 1875,  and  one  due  January  1, 1876,  each  tor 
the  sum  of  two  hundred  and  twenty  dollars,  with  in- 
terest thereon  at  the  rate  of  ten  per  cent  per  annum 
from  the  date  thereof,  and  providing  for  attorney's 
fees  and  signed  by  George  Wells,  which  notes  were  de- 
scribed and  the  payment  thereof  secured  by  the  mort- 
gage heretofore  described  and  set  forth  *  *  * 
That  at  the  time  said  notes  were  so  transferred  and 
delivered  to  Hapgood  &  Company,  the  following  was 
endorsed  on  the  said  note  January  1,  1876:  "When 
the  within  note  is  paid  the  first  judgment  against 
said  Jforthrup  in  favor  of  Hapgood  &  Co.  is  to  be  sat- 
isfied in  probate  court  *  *  *  "  That  said. note 
was  received  by  Hapgood  &  Co.  so  endorsed  about  the 
1st  day  of  September,  1875,  on  account  of  the  judg- 
ment against  the  said  C.  M.  Northrup  in  favor  of  Hap- 
good A  Co.,  *  *  *  and  upon  the  receipt  thereof 
Hapgood  &  Co.  contracted  and  agreed  that  when  said 
note  should  be  paid  the  said  Hapgood  &  Co.  would 
fully  release  and  satisfy  said  judgment,  and  that  the 
payment  of  said  note  should  be  in  full  satisfaction  of 
said  judgment.  That  at  the  time  the  said  notes  were 
transferred  to  said  Hapgood  &  Co.,  the  following  was 
endorsed  on  the  said  note  due  November  1,  1875: 
"When  the  within  note  is  paid  the  second  judgment 
against  said  Northrup  in  probate  court,  in  favor  of 
Hapgood  &  Co.  is  to  be  satisfied  *  *  *  "  That 
said  note  was  received  by  Hapgood  &  Co.  so  endorsed, 
about  the  first  day  of  September,  1875,  on  account  of 
the  judgment  against  the  said  C.  M.  Northrup  in  favor 
of  Hapgood  &  Co.    *    *    *    and  upon  receipt  thereof 
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Hapgood  &  Co.  agreed  and  contracted,  that  when  said 
note  should  be  paid  the  said  Hapgood  &  Co.  would 
fully  release  and  satisfy  said  judgment,  and  that  the 
payment  of  said  note  should  be  in  full  satisfaction 
of  said  judgment.  That  the  said  plantiff,  Jerusha  A. 
Ellis,  fully  paid  to  the  said  Hapgood  &  Co.  the  said 
two  promissory  notes  last  hereinbefore  described,  and 
has  the  same  in  her  possession,  and  now  ofiers  to  bring 
the  same  into  court  that  the  same  may  be  cancelled.'' 
The  answer  of  the  defendants,  Hapgood  &  Co.,  sets 
up  the  recovery  by  them  of  the  three  several  judgments 
against  the  said  C.  Maxon  Northrup  in  the  probate 
court  of  Fillmore  county.  That  the  said  court  then 
and  there  had  jurisdiction  of  the  person  of  the  said 
Northrup,  and  that  said  judgments  were  regularly 
rendered  and  entered.  That  on  the  Sd  day  of  July, 
1875,  the  said  Hapgood  &  Co.  caused  transcripts  of  said 
judgments  to  be  filed  in  the  office  of  the  clerk  of  the 
district  court  in  and  for  said  county,  and  to  be  duly 
entered  upon  the  judgment  record  in  and  for  said 
county,  and  the  said  Uorthrup  was  then  the  owner 
of  said  south-east  quarter  of  the  north-east  quarter  of 
section  one,  township  eight  north,  of  range  four  west, 
in  said  county,  that  said  judgments  became,  and  thereby 
were,  liens  upon  the  said  lands.  That  on  the  first  day 
of  Ifovember,  1875,  W.  H.  Blain,  then  probate  or 
county  judge  of  said  county  of  Fillmore,  tendered  his 
resignation  of  said  office  to  the  county  commissioners 
of  said  county,  who  duly  accepted  the  same,  whereby  a 
vacancy  in  said  office  of  probate  or  county  judge  oc- 
curred. That  the  said  county  commissioners  to  fill  said 
vacancy  then  appointed  the  said  C.  M.  Northrup  pro- 
bate or  county  judge,  who  immediately  entered  upon 
the  duties  of  said  office,  and  as  such  probate  or  county 
judge  was  the  legal  custodian  of  the  record,  docket,  and 
papers  of  said  office,  and  while  the  said  C.  M.  North- 
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rup  was   probate  or  county  judge  as  aforesaid,  and 
while  he  had  the  dockets  of  said  court  in  his  posses- 
sion, as  aforesaid,  he,  the  said  C.  M.  Northrup,  wrote 
upon  the  docket  where  the  judgments  against  him  were 
rendered  the  following,  to-wit:     "This  judgment  is 
satisfied  by  note  of  Wells  secured  by  mortgage  on 
Miir  property  at  Fillmore,  dated  April  20,  1876,  for 
amount  of  judgment  given  to"    *    *    all  of  which  was 
written  by  the  said  Northrup  without  the  knowledge 
or  consent  of  the  said  <lefendants  Hapgood  &  Co.,  and 
without  the  knowledge  or  consent  of  any  agent  or  at- 
torney of  the  said  Hapgood  &  Co.,  all  of  which  was  and  is 
utterly  false  and  untrue,  and  said  Hapgood  &  Co.  nor 
any  one  for  them  has  ever  receipted  said  docket,  nor  re- 
ceived payment  therefor,  either  in  money  or  notes  of  any 
description,  and  that  the  same  are  unsatisfied.    The  said 
answer  further  denies  that  the  said   *    *    *    ever  was, 
either  on  the  loth  day  of  September,  1877,  nor  at  any 
other  time  the  attorney  in  fact  of  the  said  Hapgood  Jk 
Co.,  nor  their  attorney  of  record,  only  for  the  express 
purpose  of  answering  for  them  in  certain  suits  pending 
in  the  said  court  wherein  the  said  C.  Maxon  Northrup 
was  plaiiftifiT,  and  the  said  Hapgood  &  Co.  and  others 
were  defendants,  and  said    *     *    was  their  attorney  for 
the  purpose  of  defending  said  suits  for  said  Hapgood 
A  Co.,  and  that  said     *     *     *    as  such  attorney  of 
record,  had  authority  from  the  said  Hapgood  &  Co.  to 
receive  from  said  C.  M.  Jforthrup  or  any  one  for  him, 
cash  payment  of  the  said  judgments  in  their  favor  and 
against  the  said  C.  M.  Northrup,  and  no  other  author- 
ity whatever.     That  the  said  defendants  deny  that    * 
*    *    as  their  attorney  of  record  and  as  their  attor- 
ney in  fact,  did  on  the  15th  day  of  September,  1877, 
by  writing  of  that  date  under  seal  duly  acknowledged, 
release  the  two  said  judgments  in  favor  of  Hapgood  & 
Co.  and  against  the  said  C.  M.  Northrup,  and  they  say 
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that  any  pretended  release  which  the  said  *  *  * 
might  have  made  as  their  attorney,  either  of  record  or 
in  &ct,  was  wholly  unauthorized  by  the  said  defend- 
ants, and  they  totally  disaffirm  any  such  release  and  re- 
vise to  ratify  the  same.  Said  defendants  deny  that  on 
or  about  the  first  day  of  September,  1875,  or  atany  other 
time,  the  said  C.  M.  iN'orthrup  endorsed  in  blank  or  in 
any  other  way,  and  transferred  and  delivered  to  the  said 
defendants  two  promissory  notes  dated  April  26,  1875, 
one  due  November  1, 1875,  and  one  due  January  1, 
1876,  each  for  the  sum  of  two  hundred  and  twenty 
dollars,  with  interest  thereon  at  the  rate  of  ten  per 
cent  per  annum  from  the  date  thereof,  and  providing 
for  attorneys'  fees,  and  signed  by  Gteorge  Wells,  de- 
scribed in  and  the  payment  thereof  secured  by  the 
mortgage,  marked  in  plaintiff's  petition  "E,"  and  said 
defendants  deny  that  said  notes  were  received  by  them 
on  or  about  September  1, 1875,  or  at  any  other  time  on 
account  of  said  judgments  against  C.  M.  Northrup  and 
in  their  favor,  and  they  deny  that  they  or  any  one  for 
them  ever  took,  had,  or  received  said  notes  for  any 
purpose  whatever,  and  said  defendants  deny  that  they 
ever  agreed  and  contracted  that  when  said  notes  should 
be  paid  that  said  defendants  would  folly  release  and 
satisfy  said  judgments,  and  they  deny  that  they  ever 
agreed  or  contracted  that  the  payment  of  the  said  notes 
should  be  in  ^  foil  or  in  part  satisfaction  of  the  said 
judgments,  and  said  defendants  deny  that  said  Jerusha 
A.  Ellis  or  any  other  person  whomsover  fully  paid  said 
notes  or  any  part  thereof  to  the  said  defendants,  and 
said  defendants  say  that  said  Jerusha  A.  Ellis  nor  any 
one  for  her  ever  paid  them  or  any  of  their  agents  or 
attorneys  any  money  whatever  upon  said  judgments. 
The  said  defendants  as  a  third  defense  forther  allege 
in  their  said  answer,  that  at  the  time  of  the  purchase 
of  the  real  estate  by  the  said  Jerusha  A.  Ellis  from  the 
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Wells',  it  was  mutually  agreed  by  and  between  them 
that  she,  the  said  Jerusha  A.  Ellis,  would  and  did  as- 
sume to  pay  the  said  judgments  of  the  said  Hapgood 
&  Co.,  which  were  then  understood  and  admitted  by 
all  parties  concerned  to  be  liens  upon  said  real  estate, 
and  that  she  has  never  paid  them  or  any  part  thereof; 
and  the  defendants  also  set  up  in  their  said  answer  that 
the  said  mortgages  from  the  Wells'  to  C.  M.  Northrup 
were  foreclosed  by  action  in  the  said  court,  that  the  said 
defendants  with  others  were  made  defendants  in  said 
action  as  lien-holders  against  said  premises,  that  the 
said  Jerusha  A.  Ellis  and  James  K.  Ellis,  subsequent 
purchasers  thereof,  were  also  made  defendants  in  said 
action.  That  said  Hapgood  &  Co.  answered  in  said  ac- 
tions, setting  up  their  said  judgment  lien  and  alleging 
that  the  same  remained  of  force  and  wholly  unsatisfied 
and  unpaid.  That  said  causes  were  referred  to  and 
tried  by  a  referee,  who  found  that  there  was  then 
due  to  the  said  defendants,  Hapgood  &  Co.,  on  their 
said  judgments  the  sum  of  $569.16,  and  that  the  same 
was  a  first  lien  upon  said  premises.  That  the  said  find- 
ing of  said  referee  was  approved  by  the  court  and  a  de- 
cree entered  accordingly. 

It  is  to  be  regretted  that  the  plaintiffs  in  error,  hav- 
ing brought  so  voluminous  a  record  to  this  court, 
should  have  omitted  to  also  bring  copies  of  the  final 
decrees  in  said  foreclosure  suits,  or  at  least  one  of 
them,  yet  the  writer  as  an  individual  member  of  the 
court,  thinks  that  any  decree  which  the  said  court 
could  have  properly  rendered  in  said  causes  must  have 
contained  authority  to  the  said  Hapgood  &  Co.  to  en- 
force the  same  by  an  order  of  sale  in  case  of  the  fail- 
ure to  do  so  on  the  part  of  the  phiiutiff  therein.  And 
that  in  the  absence  of  either  suggestion  or  evidence  to 
the  contrary,  this  court  must  presume  that  such  de- 
crees do  contain  such  authority. 
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The  plaintiflfe  interposed  a  general  demurrer  to  the 
said  answer  of  Hapgood  &  Co.,  which  was  by  the 
court  sustained,  and  a  decree  entered  perpetually  en- 
joining the  said  Hapgood  &  Co.  from  enforcing  their 
lien,  etc. 

The  allegations  of  the  petition,  so  far  as  the  lien  of 
the  plaintiffs  in  error  is  concerned,  present  five  points. 
1.  They  deny  that  plaintiffs  in  error  obtained  judg- 
ments against  Northrup  in  the  probate  court.  2.  They 
allege  that  such  judgments  were  satisfied  in  the  docket 
of  the  said  probate  court.  8.  They  deny  that  said 
judgments  were  ever  entered  on  the  judgment  record 
of  the  district  court  so  as  to  become  liens  upon  the 
real  estate  in  question.  4.  They  allege  that  such 
judgments  were  satisfied  of  record  in  the  district  court. 
6.  That  C.  M.  Northrup  delivered  two  of  the  notes 
executed  to  the  Wells'  to  the  plaintiffi  in  error,  which 
they  received  with  the  agreement  that  when  paid  they 
should  be  in  full  for  the  said  judgments,  and  that  said 
notes  have  been  paid  to  the  plaintiffs  in  error;  and  I 
perhaps  ought  to  notice  as  a  6th  point  the  general  as- 
sertion that  Jerusha  A.  Ellis,  one  of  the  defendants  in 
error,  has  paid  the  said  notes,  etc. 

It  is  perhaps  sufficient  for  the  purposes  of  this  case 
to  say  that  each  one  of  the  above  stated  points  of  the 
petition  fs  met  by  a  specific  denial  in  the  answer. 

The  plaintiffi  in  error  in  their  answer  also  set  up  in 
bar  of  the  plaintift''s  action,  the  former  adjudication  of 
the  same  questions  in  the  two  cases  of  Northrup  v. 
Wells  et  al. 

Without  stopping  to  comment  upon  the  curious 
anomaly  presented  by  those  cases,  of  a  party  suing  his 
own  creditors,  further  than  to  say  that  probably  they 
al5ne  could  complain  of  such  proceeding,  as  the  coun- 
sel in  their  brief  desire  the  opinion  of  the  court  as  to 
the  effect  of  the  former  adjudication,  I  will  say  that  as 
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I  understand  it,  under  our  law  and  system  of  pleading, 
where  in  a  foreclosure  case  several  parties  are  brought 
into  court  and  declared  against  as  subsequent  incum- 
brancers, purchasers  or  lessees  of  the  mortgaged  prem- 
ises, and  called  upon  to  set  out  their  several  and  res- 
pective liens,  claims,  and  rights  therein,  their  respec- 
tive answers  may  also  be  considered  as  cross-petitions 
for  relief  as  against  each  other,  as  well  as  against  the 
plaintiff.  Any  one  of  said  defendants  regularly  served 
with  process  who  fails  to  answer  any  material  allega- 
tion contained  in  the  answer  of  his  co-defendant  is 
bound  thereby  and  by  the  decree  founded  thereon,  and 
unless  he  appeals  from  such  decree,  the  same  becomes 
as  to  him,  res  adjiuUcata. 

Under  our  system  of  practice,  when  a  party  brings 
a  suit  as  plaintiff,  or  in  a  suit  is  served  with  process 
as  a  defendant,  after  answer  day,  at  least,  he  must  take 
notice  of  all  pleadings  filed  in  the  case,  either  by  his 
opponent  or  by  his  co-plaintiff  or  defendant,  and  ordi- 
narily at  least,  pleadings  are  not  required  to  be  served 
or  notice  of  their  filing  given. 

If  I  am  not  wrong  in  the  above  views,  then  the  field 
of  inquiry  in  this  case,  from  a  very  broad  one,  is  brought 
to  a  rather  narrow  one.  And  the  question  is,  whether 
the  defendant  in  error,  Jerusha  A.  Ellis,  has  paid  to  the 
plaintiffs  in  error  the  money  found  due  them  by  the 
referee  in  the  said  causes,  or  one  of  them,  as  affirmed 
in  and  by  the  decree  of  the  district  court,  and  upon 
that  point  the  pleadings  on  the  part  of  the  plaintiffs  in 
error  are  not  demurrable. 

The  decree  of  the  district  court  sustaining  the  de- 
murrer to  the  answer,  as  well  as  that  perpetuating  the 
injunction  in  said  action,  is  reversed,  and  the  cause  re- 
manded for  further  proceedings,  according  to  law. 

RbVERSED  ASh  REMANDED. 
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H.  Birds  ALL,  Son  &  Co.,  plaintiffs  in  error,  v.  J.  M. 
Carter,  bt  ax.,  defendants  in  error. 


Error:  assionmxnt  of.  In  a  petition  in  error  an  assig^nment 
in  these  wordsi  *^  That  the  said  court  erred  in  the  instructions 
giTen  to  the  jury  in  the  trial  of  the  said  cause/'  is  too  indefinite 
to  be  considered,  unless  the  entire  charge  be  erroneous.  And 
the  same  is  true  of  like  assignments  as  to  the  admission  or  re- 
jection of  eyidence. 

:    BS7USAL  TO  IK8TRVCT.    It  is  not  crror  to  reAise  an  in- 


2. 


struction  as  to  a  rule  of  damages  rendered  inapplicable  by  an 
erroneous  exclusion  of  eyidence. 

:    FORM  OF  YXBDiCT.    Error  does  not  lie  upon  the  refusal 


of  the  court  to  giye  to  the  Jury  on  their  retirement  forms  of 
yerdict,  although  suitable,  requested  by  counsel. 

:    occuRBiiro  ON  trial:    RSYisitr.    The  rule  of  practice 


as  to  reyiewing  questions  occurring  during  the  trial  of  a  cause 
by  petition  in  error  is,  that  it  must  haye  been  first  presented  to 
the  trial  court  by  motion  for  a  new  trial. 

6.  Warranty  of  Goods  Sold:  damaois  for  brxach  of, 
WHXK  NOT  RXTiTRNSD.  When  goods  are  sold  with  warranty 
as  to  quality,  and  are  found  to  be  defectiye,  if  the  purchaser 
•  retain  ihem,  the  measure  of  his  damage  is,  the  difference  be- 
tween their  yalue  with  the  defect  warranted  against,  and  the 
yalue  which  they  would  haye  borne  without  that  defect 

Error  to  the  district  court  of  Cass  county.  The 
action  was  founded  on  two  promissory  notes.  Defense, 
that  notes  were  given  in  consideration  of  a  threshing 
machine  which  the  plaintiffs  sold  and  delivered  to  de- 
fendants, with  certain  warranties  accompanying  the 
sale,  etc.;  that  the  machine  did  not  work  as  warranted, 
whereby  defendants  were  damaged,  etc.  Trial  below 
before  Pound,  J.,  and  a  jury,  resulted  in  a  verdict  for 
defendants,  and  plaintiffi  brought  the  case  up  upon  a 
petition  in  error. 


Wheeler  ^  Stones  for  plaintiffi  in  error. 
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T.  M.  Marqiiett  and  George  S.  HmUhy  for  defendants 
in  error. 

Lake,  J. 

The^r5^  error  assigned  goes  to  the  instructions  given 
to  the  jury.  The  assignment  is  in  these  words,  viz.: 
"  That  the  said  court  erred  in  the  instructions  given  to 
the  jury  in  the  trial  of  the  said  cause."  We  have  fre- 
quently held  that  assignments  similar  to  this  were  too 
indefinite  to  be  considered.  And  recently,  in  the  case 
of  Tagg  v.  Miller,  10  Ifeb.,  442,  it  is  said  that  "If  the 
whole  charge  were  bad,  such  general  assignment  would 
be  sufficient;  but  not  being  so,  the  particular  portions 
complained  of  should  have  been  distinctly  pointed 
out."    That  rule  is  applicable  to  this  assignment 

The  second  error  complained  of  is  the  refusal  of  the 
court  "to  give  the  instructions  which  the  said  H. 
Birdsall,  Son  &  Co.  prayed  the  said  court  to  give." 
The  instructions  requested,  and  so  refused,  were  two, 
one  of  which  stated  a  rule  for  the  estimation  of  dam- 
ages in  case  the  jury  found  a  breach  of  warranty  by 
the  defendant,  and  the  other  the  form  of  verdict  for  a 
finding  in  favor  of  each  of  the  parties.  The  proposed 
rule  of  damages,  abstractly  considered,  is  not  objec- 
tionable, but,  by  reason  of  the  erroneous  exclusion  of 
certain  testimony  offered  by  the  plaintiff,  was  rendered 
inapplicable.  The  instruction  offered  as  to  the  form  of 
verdict,  although  quite  suitable  to  the  issues  upon 
which  the  jury  were  to  pass,  was  not  at  all  essential  to 
the  plaintiff's  rights.  Whether  this  information  should 
be  given  was  entirely  discretionary  with  the  trial  judge. 
The  verdict,  if.  merely  informal,  could  be  corrected  on 
the  return  of  the  jury  into  court  with  their  findings. 

The  third  point  made  by  the  petition  in  error,  "  That 
the  said  court  erred  in  admitting  the  evidence  of  James 
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Gil  more,  to  which  the  plaintiflT  objected,"  while  prob- 
ably referring  to  an  actual  error  in  the  admission  of 
testimony,  cannot  be  here  considered,  for  the  reason 
that  it  was  not  mentioned  in  the  motion  for  a  new  trial. 
The  rule  of  practice  which  we  have  uniformly  applied 
in  such  cases  is,  that  the  particular  error  must  have 
been  presented  to  the  trial  court  for  correction  before 
it  can  be  made  the  subject  of  review.  The  fourth  and 
eighth  assignments  of  error,  one  relating  to  the  admis- 
sion of  certain  evidence  against  the  plaintiflC's  objec- 
tion, and  the  other  to  the  rejection  of  a  portion  of  that 
offered  by  him,  must  share  the  same  fate,  and  for  the 
same  reason. 

The  fifth  assignment  is,  "That  the  court  erred  in 
rejecting  the  evidence  offered  by  the  plaintiff."  This 
is  untrue  in  fact,  for  the  record  shows  that  nearly  all 
the  testimony  offered  by  the  plaintiff  was  admitted. 
But  if  the  intention  was  to  refer  to  some  particular 
items  ruled  from  the  jury,  then  the  assignment  is  bad 
for  being  indefinite.  An  assignment  so  general  will 
not  be  considered  u&less  all  the  evidence  excluded 
ought  to  have  been  admitted,  which  is  not  the  case 
here. 

The  sixth  assignment  is  the  only  one  that  can  be  sus- 
tained. It  is,  "  That  the  said  court  erred  in  rejecting 
the  evidence  of  R.  G.  Doom:"  Under  the  rule  just 
stated  this  one  can  be  considered.  The  testimony  thus 
referred  to  as  having  been  excluded  was  to  the  effect* 
that  by  the  outlay  of  a  reasonable  sum  of  money — 
about  one  hundred  dollars — all  the  defects  in  the  ma- 
chine complained  of  could  have  been  remedied.  This 
testimony,  in  view  of  that  already  before  the  jury,  was 
certainly  proper.  Here  was  a  machine,  of  the  esti- 
mated value,  when  sold  to  the  defendants,  of  over 
seven  hundred  dollars.  They  used  it,  as  they  say, 
about  six  weeks,  and  then  abandoned  it  to  the  action 
12 
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of  the  weather  on  the  farm  of  a  Mr.  Poltz,  where  what 
remained  of  it  still  was  at  the  time  of  the  trial. 

When  the  defendants  found  that  the  machine  did 
not  answer  the  requirements  of  the  warranty,  two 
courses  were  open  to  them,  either  one  of  which  they 
were  at  liberty  to  take.  They  could  either  return  it 
and  recover  what  had  been  paid  of  the  consideration, 
or  keep  it  and  recover  damages  caused  by  the  breach  of 
the  warranty.  They  seem  to  have  chosen  the  latter 
course,  whereby  it  became  necessary  on  the  trial  to 
ascertain  as  nearly  as  possible  what  those  damages 
were.  The  purchaser  had  a  right  to  expect  and  to  re- 
quire the  article  to  be  in  all  respects  what  the  con- 
tract called  for,  or  in  other  words,  such  as  it  was  guar- 
anteed to  be.  They  could  neither  exact  a  better,  nor 
be  compelled  to  accept  a  poorer.  But  having  chosen 
to  retain  it,  so  that  it  has  become  wholly  lost  to  the 
sellers,  if  it  were  in  any  essential  particular  defective 
when  they  received  it,  they  were  damaged  in  an 
amount  equal  to  the  difference  between  the  value  of 
the  machine  as  it  was  and  as  it  should  have  been.  2. 
Parsons  on  Contracts,  487. 

In  Woods'  Mayne  on  Damages,  section  224,  the  rule 
is  stated  thus:  "When  the  article  has  not  been  re- 
turned, the  measure  of  damages  will  be  the  difference 
between  its  value,  with  the  defect  warranted  against, 
and  the  value  which  it  would  have  borne  without  that 
defect" 

It  seems  to  us  a  very  just  proposition  that,  if  the 
machine  could  have  been  made  equal  to  the  warranty 
by  the  expenditure  of  one  hundred  dollars,  the  defend- 
ants had  no  right  to  abandon  it,  declare  it  worthless, 
and  throw  the  entire  loss  upon  the  plaintifis.  To  do 
this  would  be  the  rankest  injustice. 

The  seventh  assignment,  that  the  "court  erred  in  re- 
jecting the  evidence  of  skilled  mechanics,"  cannot  be 
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sastained.  It  is  indefinite,  and  besides  the  record  fails 
to  disclose  that  any  such  evidence  was  before  the 
court 

The  question  as  to  whether  the  finding  of  the  jury 
is  supported  by  the  evidence  is  alluded  to  by  counsel 
in  their  briefe.  This  question,  although  made  in  the 
motion  for  a  new  trial,  is  not  mentioned  in  the  petition 
in  error.  Neither  is  the  overruling  of  the  motion  for 
a  new  trial  assigned  for  error.  Therefore,  we  cannot 
enter  upon  an  inquiry  as  to  the  suflSciency  of  the  evi- 
dence to  support  the  verdict. 

For  the  error  in  excluding  the  proposed  testimony 
of  the  witness  Doom,  the  judgment  is  reversed,  and  a 
new  trial  awarded. 

Rbversed  and  bemanded. 


miltok  j.  tompeiks,  plaintiff  ik  bbror,  v.  johk 
Batie,  defendant  in  error. 

1.  Chattel  Mortgage:    bxlkabs  ov,  by  txndxs  ot  ahount 

szcuBXD.  A  mere  tender  of  the  amount  secured  by  a  chattel 
mortgage  to  the  creditor  on  the  day  fixed  for  payment,  although 
not  accepted,  nor  kept  good,  has  the  e£fect  to  release  the  prop- 
erty from  the  lien  of  the  mortgage. 

2.    :    TXKDKR  AiTXB  DXFAVLT.    But  if  the  tender  be  made 

after  default  of  payment  at  the  stipulated  time,  it  must  be  kept 
good,  or  it  will  be  entirely  unavailing. 

8.  Tender  Must  be  UnoonditionaL  A  tender  of  money  in 
payment  of  a  debt,  to  be  available,  must  be  without  qualifica- 
tion, that  is,  there  must  not  be  anything  raising  the  implication 
that  the  debtor  intends  to  cut  off,  or  bar  a  claim  for  any  amount 
beyond  the  sum  tendered. 

4.    :    KVLX  AFPLiXD.    In  the  case  at  bar,  the  evidence 

showed  that  the  offer  of  payment  was  this:  '^l  showed  him 
1600.00,  and  told  him  he  could  have  it  for  his  claim."  Held, 
that  this  was  a  conditional  offer,  and  unavailing  as  a  tender. 
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Erroe  to  the  district  court  of  Dodge  county.  The 
case  was  replevin  to  recover  possession  of  certain  per- 
sonal property  which  the  defendant,  Batie,  had  mort- 
gaged to  secure  notes  executed  by  him  to  Reynolds, 
who  assigned  same  to  First  National  Bank  of  Fremont, 
who  assigned  same  to  Tompkins.  Batie's  answer  al- 
leged, in  substance,  that  plaintiff's  only  claim  to  the 
property  arose  from  a  pretendedpurchase  of  the  <jhattel 
mortgage,  whereby  the  property  had  been  conveyed 
to  one  Wilson  Reynolds;  that  the  notes  were  usurious, 
and  after  they  became  due  and  while  yet  in  possession 
of  the  property  he,  (Batie),  tendered  to  Reynolds  the 
sum  of  $500 — enough  to  satisfy  his  claim,  with  legal 
interest;  that  after  the  tender,  Reynolds,  the  bank, 
and  Tompkins,  the  plaintiff,  conspired  together,  and 
had  the  notes  and  mortgage  transferred  from  Rey- 
nolds to  the  bank  and  from  the  bank  to  Tompkins. 
The  reply  denied  the  conspiracy,  denied  the  tender, 
and  alleged  that  Tompkins  purchased  from  the  bank, 
who  was  a  bonafde  holder.  Trial  before  Post,  J.,  and 
a  jury.  Verdict  for  defendant,  that  right  of  property 
was  in  him;  value,  $801.28;  damages,  five  cents. 
Judgment  thereon  and  for  return  of  property,  etc., 
from  which  plaintiff  prosecutes  this  petition  in  error. 

Marshall  ^  Sterrett,{oT  plaintiff  in  error,  cited  Chem- 
inant  v.  ThornioTiy  2  Carr.  &  Payne,  50.  Mitchdl  v.  King^ 
6  Id.,  287.  Sutton  v.  HawkinSy  8  Id.,  259.  Kortright  v. 
Cody,  21  K  T.,  867.  MUkr  v.  Holdm,  18  Vt.,  887. 
Strong  v.  Harvey ^  8  Bing.,  304.  Glascott  v.  Day^  5  Esp., 
48.  Wood  V.  Hxtchcocky  20  Wend.,  47.  Potts  v. 
Plaistedy  30  Mich.,  149.  Hwhardson  v.  Boston  Chemical 
Laboratory  J  9  Met,  42.  Robinson  v.  Mtch,  26  Ohio 
State,  659.  1  Parsons  Notes  and  Bills,  218,  224. 
Boxborough  v.  Messick,  6  Ohio  State,  448.  Grain  v.  Mc- 
Goony  86  m.,  438.     Caruihers  v.  Humphrey y  12  Mich., 
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270.  Adams  v.  Nebraska  City  National  Bank,  4  Neb., 
870.  Brovm  v.  Bement^  8  Johns.,  96.  Perre  v.  CastrOj 
14  Oal.,  519.  Maynard  v.  Hunt,  5  Pick.,  240.  Orosby 
V.  Chase,  17  Maine,  871.  Conner  v.  CarpenieVy  28  Vt, 
237. 

N.  JET.  Belly  for  defendant  in  error,  cited  Koriright  v. 
Cadyj  21  K  Y.,  843.  Jackson  v.  OraftSy  18  Johns.,  110. 
Edioards  v.  Farmers'  Ins.  and  Loan  Cb.,  21  Wend.,  467. 
Potts  V.  Plaistedy  30  Mich.,  149.  Moynahanv.  Moorey  9 
Mich.,  9.  Caruthers  v.  Humphrey y  12  Mich.,  270.  Van 
Musan  v.  Kanousey  13  Mich.,  308.  Winchester  v.  Bally 
64  Me.,  558.  West  v.  Crary,  47  K  Y.,  428.  2  Jones 
on  Mortgages,  sec.  896.  Heed  v.  MarbUy  10  Paige  Oh,, 
409.    HetzeU  v.  Barbery  6  Hun.,  534. 

Lake,  J. 

The  principal  question  in  this  case  was  raised  in  the 
court  below  by  an  instruction  to  the  jury,  of  which  the 
following  is  a  copy :  "  If  you  find  from  the  evidence 
that  illegal  interest  has  been  taken  or  contracted* for, 
and  that  the  bank  was  not  the  bonajide  holder  thereof** 
(the  note  and  mortgage),  "  then,  to  make  the  tender 
sufficient  in  amount,  it  was  enough  for  Batie  to  tender 
the  sum  received  by  him  without  any  interest;  and  in 
order  to  discharge  the  lien  of  the  mortgage,  such 
tender,  if  refused,  need  not  be  kept  good,  or  the  money 
brought  into  court."  . 

The  act  of  tender  here  referred  to  took  place  long 
after  the  maturity  of  the  note  which  the  mortgage  was 
given  to  secure,  and  the  question  is,  whether  the  last 
proposition  of  this  instruction  states  the  law  correctly. 
Counsel  on  each  side  of  the  question  have  argued  it 
with  consummate  skill,  and  have  fortified  their  re- 
spective positions  with  numerous  authorities,  so  that 
we  are  relieved  from  the  labor  of  extended  research. 


150      SUPREME  COURT  OP  NEBRASKA, 

TompkiiiB  Y.  Batie. 

From  the  cases  cited,  it  is  certain  that  there  is  much 
conflict  in  the  more  recent  decisions  as  to  the  effect  of 
a  tender  upon  a  security,  if  made  after  what  is  termed 
the  "law  day''  has  passed,  while  probably  there  is 
none  as  to  the  fact  that  if  made  on  that  day  it  will  re- 
lease the  property  from  the  lien.  At  the  common  law, 
to  have  this  effect,  the  tender  must  be  made  on  the 
day  the  debt  &lls  due,  but  need  not  be  kept  good. 

The  case  of  Kortright  v.  Cody,  21  K  Y.,  848,  is  one 
on  which  great  reliance  is  placed  by  defendant's  coun- 
sel to  sustain  the  charge  of  the  court.  This,  however, 
appears  to  have  been  decided  by  a  divided  court,  and 
Denio,  J.,  while  concurring  in  the  result,  did  so,  as  he 
said,  on  the  ground  that  the  question  was  so  far  de- 
termined by  previous  decisions  in  that  state,  "that  it 
would  be  indiscreet  to  examine  it  in  the  light  of  rea- 
son and  the  analogies  of  the  law."  But  Welles,  J., 
went  further,  and  gave  a  very  able  dissenting  opinion, 
wherein  he  reviewed  the  course  of  decisions  by  the 
courts  of  New  York,  and  concluded  that  the  better 
authority  was  that  a  mere  tender  of  payment  after  the 
maturity  of  the  debt  would  not  release  the  lien  of  a 
mortgage  given  to  secure  it.  However,  the  rule  of  the 
majority  of  the  court  in  that  case  is  now  to  be  re- 
garded as  the  settled  law  of  New  York,  as  it  confess- 
edly is  of  Michigan. 

But  in  California,  where  the  contrary  rule  prevails, 
it  was  said  in  one  case  that,  "The  debtor  is  as  much  in 
default  for  not  paying  when  the  debt  is  due,  as  the 
creditor  is  in  default  for  not  receiving  the  money  after- 
ward when  offered.  It  would  be  very  harsh  to  hold 
that  the  debt  is  lost — ^the  general  effect  of  loosing  the 
security  by  a  mere  reftisal,  at  a  particular  moment,  to 
receive  it — that  refusal  induced,  too,  as  it  might  be,  by 
a  variety  of  circumstances  morally  excusing  it,  or  at 
least,  not  grossly  violative  of  any  positive  duty,  and 
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productive  of  little  or  no  injury  to  any  one."  Perrev. 
CastrOy  14  Cal.,  519.  See  also  Wmmelmann  v.  FUzpat- 
rick,  60  Id.,  650,  and  Grain  v.  McOom,  86  HI.,  481. 
In  the  last  named  state  it  is  held  that  a  tender  of  the 
amount  due  after  the  time  agreed  upon,  unless  kept 
good,  will  not  operate  to  release  the  lien  of  a  mortgage 
given  to  secure  it.  And  this,  we  think,  is  a  whole- 
some rule.  The  foregoing,  and  most  of  the  cases 
cited,  relate  to  real  estat-e  mortgages,  whereas  the  one 
now  under  consideration  is  a  mortgage  of  chattels, 
which,  in  this  state  is,  in  its  legal  effect,  strikingly 
analogous  to  a  mortgage  of  real  property  under  the 
common  law.  "  According  to  the  strict  rule  of  the 
common  law,  a  mortgagor  who  failed  to  perform  the 
conditions  contained  in  the  mortgage  would  forfeit  his 
right  to  the  land,  or  to  redeem  it  hy  subsequently  ten- 
dering the  amount  due  upon  the  mortgage."  Broom 
&  Hadley's  Com.,  Vol.  1,  Am.  Ed.,  612,  N.  288.  In 
case  of  such  forfeiture  the  mortgagor  could  obtain  re- 
lief only  in  a  court  of  equity,  wherein  the  land  mort- 
gaged was  treated  as  a  mere  pledge  which  the  mort- 
gagee held  as  security  for  the  debt  due  to  him. 

In  Adams  v.  Nebraska  Ciiy  National  Bank,  4  Neb., 
870,  it  was  held,  "  That  a  chattel  mortgage  transfers  to 
the  mortgagee  the  whole  legal  title  to  the  things 
mortgaged,  subject  only  to  be  defeated  by  performance 
of  the  condition."  And  in  TaUon  v.  EUison  ^  SonSy  8 
Id.,  63,  it  was  said,  ^^The  legal  title  passes  to  the 
mortgagee,  subject  to  the  mortgagor's  right  to  perform 
the  condition,  and  after  default  the  legal  title  is  said  to 
become  absolute  in  the  mortgagee."  But  the  mortga- 
gor has  a  right  to  redeem  the  mortgaged  property,  at 
any  time  before  it  is  sold,  by  paying  the  mortgage 
debt. 

Such  being  the  character  of  the  instrument,  and  the 
rights  of  the  parties  under  it,  there  seems  to  be  good 
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reasoD  for  adopting  as  our  guide  those  adjudications 
which  were  made  upon  mortgages  governed  by  the 
principles  of  the  common  law,  rather  than  those  in 
which  the  mortgage  is  regarded  as  a  mere  security  for 
a  debt,  and  the  mortgagor  regarded  as  the  owner  of 
the  fee  until  his  right  of  redemption  is  foreclosed. 
Accordingly,  we  feel  constrained  to  hold,  as  was  held 
in  Orain  v.  McGroon^  supra,  that  a  tender  after  the 
law  day  must  be  kept  good  or  it  will  be  entirely  una- 
vailing as  such. 

There  is  another  question  really  back  of  the  one 
we  have  been  considering,  discussed  by  counsel,  which 
must  not  be  overlooked.  It  is  whether  what  is  relied 
on  for  that  purpose  is  sufficient  in  law  to  constitute  a 
tender.  It  was  this  as  disclosed  by  the  testimony  of 
the  defendant  himself  from  which  we  quote  as  follows: 

Q.  You  may  state  whether  you  ever  made  a  tender 
to  Mr.  Reynolds  of  any  suqa  of  money  on  account  of 
those  notes? 

A.    Yes,  sir. 

Q.    How  much  did  you  tender  him? 

A.     $500.00.     That  is,  I  showed  him  $500.00. 

Q.    And  told  him  he  could  have  it  for  his  claim? 

A.    Yes,  sir,  it  was  settled  with  me. 

Q.    Did  he  take  it? 

A.    No,  sir,  he  said  he  wouldn't  take  it 

Q.  You  may  state  whether  you  have  always  been 
ready  and  willing  to  pay  him  $500.00  in  settlement  of 
the  notes  ? 

A.    Yes,  sir,  up  to  the  time  he  took  my  property. 

There  was  some  further  examination  which  disclosed 
the  fact  that  the  reason  of  the  refusal  to  take  the  sum 
offered  was  its  alleged  insufficiency  to  cover  the  amount 
claimed  to  be  due. 

A  tender  is  defined  to  be  the  offer  of  a  sum  of  money 
in  satisfaction  of  a  debt  or  claim  by  producing  and 
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showing  the  amount  to  the  creditor,  or  party  claiming 
and  Expressing  verbally  a  willingness  to  pay  it.  Wor- 
cester. The  tender  must  be  unconditional.  Brown's 
Law  Dictionary,  852.  "Thus,  although  a  party  who 
•tenders  money  has  a  right  to  exclude  any  presumption 
against  himself,  that  the  sum  tendered  is  in  part  pay- 
ment of  the  del>t;  yet,  if  he  add  a  condition  that  the 
party  who  receives  the  money  shall  acknowledge  that 
oo  money  *  is  due,  this  will  invalidate  the  tender." 
Chitty  on  Contracts,  699,  marginal.  And  in  Wood  v. 
Hitchcock,  20  "Wend.,  47,  it  was  held  that  a  tender  of 
money  in  payment  of  a  debt  to  be  available  must  be 
without  qualification,  that  is,  there  must  not  be  any- 
thing raising  the  implication  that  the  debtor  intended 
to  cut  off  or  bar  a  claim  for  any  amount  beyond  the 
sum  tendered ;  and  it  was  accordingly  held  that  the 
tender  of  a  sum  in  full  discharge  of  all  demands  of  the 
<3reditor  was  not  good.  In  this  case  Cowen,  J.,  said, 
■*^  It  was  clearly  a  tender  to  be  accepted  as  the  whole 
balance  due,  which  is  holden  bad  by  all  the  books." 
The  reason  of  this  rule  is  manifest,  for  if  the  tender  be 
of  a  sum,  as  all  that  is  duCy  that  being  disputed,  and  the 
creditor  receives  it,  under  these  circumstances  it  might 
•compromise  his  rights  in  seeking  to  recover  more, 
whereas,  if  the  same  sum  were  tendered  unconditionally 
no  such  effect  could  follow. 

Such  being  the  law,  let  us  apply  it  to  the  testimony 
of  the  defendant,  and  how  stands  the  alleged  tender? 
He  says:  ^^  I  showed  him  $500  and  told  him  he  could  have 
it  for  his  claim.''  That  is,  if  the  plaintiff  would  surren- 
der his  entire  demand,  he  would  give  him  the  $500, 
otherwise  not.  This  certainly  was  within  the  operation 
of  the  rule  that  a  conditional  offer  of  payment  which 
the  creditor  cannot  accept  without  barring  all  further 
claim  is  unavailing  as  a  tender.  Here  was  a  dispute 
as  to  the  amount  actually  due,  and  the  offer  was  made 
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evidently  with  the  view  to  an  adjustment  of  the  whole 
matter,  and  to  cut  off  all  further  claim.  And  had  the 
offer  been  accepted,  such  doubtless  would  have  been 
the  effect 

Such  being  our  views,  the  judgment  must  be  re- 
versed and  a  new  trial  ^warded. 

Reversed  and  remanded. 
Cobb,  J.,  dissents. 


Hiram  L.  Wilcox,  appellant,  v.  Charles  B.  Bickel 

ET  AL.y  appellees. 

Corporation:  rights  of  stockholdkr.  A  stockholder  in  a  cor- 
poration has  a  remedy  in  chancery  against  the  directors  to  pre- 
sent them  from  doing  acts  which  would  amount  to  a  violation 
of  the  charter,  or  to  prevent  any  misapplication  of  their  capital 
or  profits  which  might  lessen  the  value  of  the  shares,  if  the  acta 
intended  to  be  done  amount  to  what  is  called  in  law  a  breach  oi 
trust  or  duty.  So  also  a  stockholder  has  a  remedy  against  in- 
dividuals, in  whatever  character  they  profess  to  act,  if  the  sub- 
ject of  complaint  is  an  imputed  violation  of  a  corporate  franchise, 
or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is 
not  an  adequate  remedy  at  law.  Docile  v.  WooUeyj  18  Howard, 
881. 

Appeal  from  the  sustaining  of  a  demurrer  to  plain- 
tiffs petition  in  the  district  court  for  Lancaster  county, 
held  by  Pound,  J.  The  petition  states,  among  other 
things,  the  organization  of  the  Nebraska  Leather  Com- 
pany, plaintiff's  possession  and  interest  as  stockholder 
therein,  and  conveyances  to  defendants  of  the  real  es- 
tate belonging  to  the  corporation  by  the  president,  one 
Holcomb,  and  one  Baldwin,  claiming  to  act  as  secre- 
tary, without  any  authority  of  the  stockholders  or  board 
of  directors,  without  consideration,  and  for  a  fraudu- 


JANTTAET  TERM,  1881.  155 

Wilcox  V.  BickeL 

lont  purpose  of  benefiting  Holcomb  and  Baldwin,  and 
that  they  had  absconded,  and  prays  to  remove  the 
clouds  thereby  cast  upon  the  title,  and  to  protect  the 
property  from  the  consequences  of  such  conveyances. 

W.  J.  Lamb,  for  appellant  A  stockholder  other- 
wise remediless  can  maintain  this  action.  Peabody  v. 
Flint,  6  Allen,  52.  March  v.  Eastern  B.  E.,  48  N.  H., 
516.  Abbot  V.  Rubber  Co.,  33  Barb.,  578.  Butts  v. 
Woods,  88  Barb.,  181.  The  co'rporation  having  ceased 
to  exist  by  its  own  acts  was  dissolved.  Carey  v.  C 
^  C.  a.  a.  Co.,  5  la.,  858.  Bradtv.  Benedict,  17  N.  Y., 
93.     Canal  Co.  v.  R.  R.  Co.,  4  Gill.  &  J.,  121. 

Oaky  ^  Abbott  and  W.  H.  SnelUng,  for  appellees. 
The  plaintiff,  as  a  stockholder,  cannot  bring  this  action 
alone.  G.  S.,  529.  G.  S.,  180.  The  corporation  must 
be  dissolved  pursuant  to  statute.  G.  S.,  200-201. 
Field  on  Corp.,  568.  Revere  v.  Boston  Copper  Co.,  15 
Pick.,  351.  Whether  a  corporation  has  violated  its 
charter  or  forfeited  its  franchises  is  solely  one  of  law, 
not  equity.  Doyle  v.  Peerless,  44  Barb.,  239.  State  v. 
Ins.  Co.,  8  Humph.,  235.  State  v.  So.  Pac.  R.  R.  Co., 
24  Tex.,  80.  Plaintiff  cannot  represent  or  deny  the 
corporation. 

Cobb,  J. 

Under  the  state  of  facts  set  up  in  the  petition,  it  can- 
not be  doubted  that  the  Nebraska  Leather  Company, 
were  it  in  a  condition  to  assert  its  rights,  could  main- 
tain an  action  against  the  defendants  Ely  and  Bickell, 
and  to  clear  its  real  estate  from  the  cloud  cast  upon  its 
title  by  the  conveyances  described.  The  plaintiff  shows 
himself  to  be  the  owner  of  the  equal  one-half  of  the 
capital  stock  of  the  said  corporation,  and  accordingly 
deeply  interested  in  the  preservation  of  its  property. 
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Not  only  so;  he  shows  that  he  is  in  the  lawful  posses- 
sion of  said  real  estate  under  and  by  authority  derived 
from  the  said  corporation,  which  possession  the  defend- 
ants Ely  and  Bickell,  by  means  of  the  unauthorized 
and  fraudulent  acts  of  the  said  Holcomb  and  Baldwin, 
are  about  to  disturb. 

Were  it  not  for  the  alleged  disorganized  condition  of 
the  said  corporation,  it  would  be  necessary  for  the  pe- 
tition to  state  that  the  plaintiff  had  first  applied  to  the 
officers  or  managing  directors  of  the  company  and  de- 
manded that  proper  proceedings  be  taken  in  the  name 
of  the  corporation  for  the  protection  of  the  property, 
but  the  allegations  of  the  petition  to  the  effect  that  all 
of  the  officers  of  the  company  have  absconded  and  their 
whereabouts  unknown,  etc.,  constitute  a  sufficient 
showing  that  it  was  impossible  for  the  plaintiff  to  make 
such  demand. 

In  the  case  of  Dodge  v.  Woolseyj  18  Howard,  881,  the 
plaintiff  was  a  stockholder  in  a  bank  incorporated  and 
doing  business  in  the  state  of  Ohio.  The  defendant 
Bodge  was  about  to  collect  by  distress  certain  taxes, 
which  were  illegal,  from  the  bank.  The  plaintiff  re- 
quested the  bank  to  take  legal  steps  to  prevent  this, 
but  it  declined  to  do  so.  The  supreme  court  held  that 
he  could  maintain  his  suit  against  the  collector  for  an 
injunction,  making  the  bank  also  a  party.  In  the 
opinion,  the  court  say:  "It  is  now  no  longer  doubted, 
either  in  England  or  the  United  States,  that  courts  of 
equity  in  both  have  a  jurisdiction  over  corporations  at 
the  instance  of  one  or  more  of  their  members,  to  apply 
preventive  remedies  by  injunction,  to  restrain  those 
who  administer  them  from  doing  acts  which  would 
amount  to  a  violation  of  charters,  or  to  prevent  any 
misapplication  of  their  capitals  or  profits  which  might 
result  in  lessening  the  dividends  of  stockholders 
vr  the  value  of  their  shares,  as  either  may  be  protected 
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by  the  franchises  of  a  corporation,  if  the  acts  intended 
to  be  done  create  what  is  in  the  law  denominated  a 
breach  of  trust.  And  the  jurisdiction  extends  to  in- 
quire into  and  to  enjoin,  as  the  case  may  require  that 
to  be  done,  any  proceeding  by  individuals,  in  whatever 
character  they  may  profess  to  act,  if  the  subject  of  com- 
plaint is  an  imputed  violation  of  a  corporate  franchise, 
or  the  denial  of  a  right  growing  out  of  it,  for  which 
there  is  not  an  adequate  remedy  at  law." 

Applying  the  above  principles  to  the  case  at  bar,  it 
cannot  be  said  that  the  petition  fails  to  set  out  a  cause 
of  action  against  the  demurring  defendants.  It  there- 
fore necessarily  follows  that  the  district  court  erred  in 
sustaining  the  demurrer. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  accord- 
ance with  law. 

Bbversed  and  remanded. 


Joseph  E.  Cobbey,  plaintiff  in  error,  v.  James  R 
Burks,  defendant  in  error. 

1.  Fraotice  in  Supreme   Court:    ABsiavMBNT  ot  error. 

When  on  appeal  from  a  judgment  of  a  justice  of  the  peace  an 
appellee  answer  and  go  to  trial  in  the  district  oourt,  he  cannot 
assign  it  as  error  that  he  was  required  hy  the  court  to  do  so  be- 
fore the  time  required  by  law. 

2.  Taking  Illegal  Fees.    Mistake  or  ignorance  without  corrupt 

intent  is  no  defense  in  an  action  on  the  statutory  penalty  for 
an  officer  taking  greater  fees  than  are  allowed  by  law. 

Error  to  the  district  court  for  Gage  county.  It  was  aa 
action  brought  to  recover  the  penalty  imposed  for  tak- 
ing of  illegal  fees  by  Gen.  Stat,  385.   Comp.  Stat.,  280. 
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Plaintiff  had  judgment,  and  Cobbey,  defendant,  then 
brought  the  cause  up  by  petition  in  error. 

Colby  ^  Hazlett  and  Sabin  ^  Smith  for  plaintiff  in  er- 
ror. A  party  cannot  by  contract  abridge  or  sign  away 
his  statutory  rights.  Curtis  v.  O^BneUy  20  la.,  876. 
cuttings  v.  Baker,  2  Ohio  St.,  21.  To  incur  the  pen- 
alty imposed  by  statute,  the  act  must  be  knowingly 
and  corruptly  done,  whether  the  statute  provides  so 
or  not.  TripleU  v.  Hunter,  50  Oal.,  644.  Hayrus  v. 
Hall,  27  Vt,  80.  Ordham  v.  Kibble,  9  Neb.,  182.  Sun- 
nells  V.  Fletcher,  15  Mass.,  525.  Spence  v.  Thompson, 
11  Ala.,  747.  2  Bish.  Or.  L.,  see.  896.  Dmdap  v.  Cur- 
tis, 10  Mass.,  210. 

Bush  ^  Rickards  and  Ashby  ^  Pemberton  for  defen- 
dant in  error.  Defendant  waived  his  rights  by  going 
to  trial.  MulhoUan  v.  Scoggins,  8  Neb.,  202.,  and  if  he 
did  not,  it  was  error  without  prejudice.  Intention  gov- 
erns in  cases  nudum  in  se  only.  Coates  v.  Wallace,  17 
Sergt.  &  R.,  75.  8  Qreenl.,  Ev.,  sec.  21.  2  Whart, 
Ev.,  sec.  1243. 

OOBB,  J. 

The  plaintiff  in  error  makes  five  points  against  the 
judgment,  which  I  will  examine  in  their  order. 

"  1.  That  the  court  erred  in  requiring  the  plaintiff 
in  error — defendant  in  the  lower  court — ^to  answer 
the  plaintiff's  petition  in  this  action  on  the  25th 
of  October,  1880,  against  the  defendant's  objection 
and  protest,  *  *  *  the  said  case  being  an  appeal 
case  from  a  justice's  court,  and  the  said  term  of  the 
district  court  being  the  first  term  of  said  district  court 
after  the  rendition  of  the  judgment  in  the  justice's 
court,  and  the  said  defendant  being  entitled  to  have 
until  the  third  Monday  after  the  second  day  of  the  said 
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October  term  of  said  court  in  which  to  file  his  said 


"  2.  The  court  erred  in  overruling  the  motion  of 
the  defendant  for  leave  to  file  his  answer  in  said  cause 
on  or  before  the  third  Monday  after  the  second  day  of 
the  said  October  term  of  said  court.     *     *     *  " 

"  8.  The  court  erred  in  finding  for  the  plaintiff  in 
the  lower  court — defendant  in  error — ^when  it  should 
have  found  for  the  defendant  in  the  lower  court — 
plaintiff  in  error — ^in  that  the  evidence  showed  that 
the  fees  taken  claimed  to  have  been  illegal  were  not 
taken  intentionally  by  the  defendant  knowing  them  to 
be  illegal,  but  were  taken  inadvertently  and  through 
mistake  of  fact  by  the  defendant,  under  the  belief  that 
the  defendant  was  entitled  to  them,  and  that  the 
amount  claimed  to  be  an  illegal  excess  was  refunded 
before  the  suit  was  brought" 

'*  4.  That  the  court  erred  in  finding  and  entering 
judgment  for  the  plaintiff'  in  the  lower  court— defen- 
dant in  error — ^as  there  was  no  evidence  to  sustain  the 
same.  The  evidence  not  showing  that  any  illegal  fees 
were  taken." 

"  5.  The  court  erred  in  finding  and  giving  judg- 
ment for  the  plaintiff  and  against  the  defendant  in  the 
lower  court,  in  that  the  evidence  shows  that  the  fees 
taken  by  the  defendant,  and  claimed  to  be  illegal,  and 
in  excess  of  those  allowed  by  the  statute,  were  less 
than  provided  for  by  statute.  The  transcript  charged 
for  by  defendant  contained  2263  words,  for  which 
defendant  was  entitled  to  receive  (2.26,  and  for  the 
certificate  and  seal  thereto,  twenty-five  cents,  and 
for  the  entering  and  filing  thereof  on  the  record,  ten 
cents,  making  $2.61,  while  only  $2.50  was  received 
therefor,  and  seventy-five  cents  thereof  was  refunded 
before  suit  was  brought." 

Ab  to  the  first  and  second  points,  had  the  plaintiff 
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in  error  stood  upon  his  rights  as  he  seems  now  to  un- 
derstand them,  and  refused  to  answer  or  go  to  trials 
except  within  the  rule  day  as  provided  bylaw,  it  would 
probably  have  been  error  on  the  part  of  the  district 
court  to  have  defaulted  him  before  that  time,  notwith- 
standing his  stipulation  entered  into  in  the  justice's 
court.  But  he  did  not  choose  to  stand  upon  his  rights 
in  that  respect,  for  it  appears  by  the  record  that  on 
the  25th  day  of  October,  1880,  he  filed  his  answer  in 
the  said  cause,  waived  a  jury,  and  proceeded  to  trial 
to  the  court.  It  is  true  that  it  appears  from  the  bill 
of  exceptions  that  on  the  23d  day  of  said  October,  the 
court  made  an  order  requiring  plaintiff  in  error  to  ans- 
wer on  or  before  the  25th  of  said  month,  and  denied 
his  application  for  leave  to  answer  on  or  before  the 
third  Monday  after  the  second  day  of  said  term.  If 
this  was  error  on  the  part  of  the  district  court,  the 
plaintiff  in  error  had  the  way  open  to  him,  to  either 
stand  upon  his  rights,  and  upon  a  judgment  being 
rendered  against  him  on  his  failure  to  comply  with 
such  assumed  erroneous  order,  or  to  waive  such  error 
by  a  compliance  with  its  terms.  I  do  not  think  that 
he  could  take  the  chance  of  going  to  trial  at  that  term 
and  still  preserve  the  error,  if  error  it  waa,  for  the  pur- 
pose of  obtaining  a  new  trial  in  case  of  his  defeat- 
Certainly  not,  when  it  appears  from  the  whole  case  as 
it  does  here  that  the  defendant  was  as  well  prepared 
for  trial  at  that  time  as  he  ever  could  be. 

The  third  point  presents  the  question,  whether  the- 
good  faith  of  the  defendant  in  demanding  and  receiv- 
ing fees  in  excess  of  those  allowed  by  law  for  the 
services  rendered  constitutes  a  defense  to  the  action.. 
Having  examined  the  numerous  cases  cited  to  thiS' 
point,  I  find  but  little  ground  for  varying  the  plain  and 
obvious  language  of  the  section  of  the  statute,  which 
provides  that,  "  If  any  officer  whatever,  whose  fees  are 
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hereinbefore  expressed  and  limited,  shall  take  greater 
fees  than  are  so  hereinbefore  limited  and  expressed, 
for  any  service  to  be  done  by  him  in  his  office,  *  * 
*  such  officer  shall  forfeit  and  pay  to  the  party  in- 
jured fifty  dollars,  to  be  recovered  as  debts  of  the  same 
amount  are  recovered  by  law/*  In  some  of  the  states, 
to  whose  cases  we  are  cited,  the  language  of  the  statute 
is  materially  difierent  from  that  above  quoted.  That 
of  Massachusetts  is,  "  that  if  any  person  shall  wilfully 
and  corruptly  demand  and  receive  any  greater  fee  or 
fees,"  etc.  While  in  an  action  under  such  statute  it 
is  obvious  that  proof  of  good  faith  on  the  part  of  the 
defendant  would  constitute  a  defense  to  the  action, 
yet,  it  is  equally  clear  that  a  decision  thereunder  fur- 
nishes no  key  to  a  proper  construction  of  our  own 
statute.  In  criminal  prosecutions  for  extortion  at 
common  law  the  malajides  of  the  act  is  the  very  essence 
of  the  offense;  yet  cases  of  that  kind  furnish  no  au- 
thority applicable  to  a  suit  for  the  penalty  imposed  by 
our  statute.  Of  such  character  are  the  citations  to 
Bishop's  Criminal  Law,  etc. 

The  provisions  of  the  statute  of  Pennsylvania  were 
similar  to  those  of  our  own.  Under  it,  in  a  case  exact- 
ly in  point,  the  supreme  court  of  that  state  used  the 
following  language:  "The  penalty  imposed  by  this 
act  may  be  incurred  by  exacting  fees,  which  are  sup- 
posed at  the  time  to  be  legally  demandable.  By  the 
very  words  of  the  prohibitory  clause  the  taking  is  the 
^st  of  the  offence.  Ignorance  of  the  law  will  not  ex- 
cuse in  any  case ;  and  this  principle  is  applicable,  and 
with  irresistible  force,  to  the  case  of  an  officer  selected 
for  his  capacity,  and  in  whom  ignorance  is  unpardona- 
ble. The  very  acceptance  of  the  office  carries  with  it 
an  assertion  of  a  sufficient  share  of  intelligence  to  ena- 
ble the  party  to  follow  a  guide  provided  for  him,  with 
an  unusu'^l  attention,  clearness,  and  precision.  On 
13 
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any  other  principle  a  conviction  would  seldom  take 
place  even  in  cases  of  the  most  flagrant  abuse;  for 
pretexts  would  never  be  wanting.  Sound  policy, 
therefore,  requires  that  the  officer  should  be  held  to 
act  at' his  peril;  and  we  are  of  the  opinion  that  the 
absence  of  a  corrupt  motive,  or  the  existence  of  an 
agreement  by  the  party  injured,  furnishes  no  justifica- 
tion for  doing  what  the  law  forbids."  Ooates  v.  Wal- 
lace, 17  Sergt.  &  Rawle,  75.  ^ 

I  think  the  rule  is  correctly  laid  down  by  Greenleai 
in  the  following  language:  ''But  where  the  statute 
commands  that  an  act  be  done  or  omitted,  which,  in 
the  absence  of  such  statute,  might  have  been  done  or 
omitted  without  culpability,  ignorance  of  the  fact,  or 
state  of  things  contemplated  by  the  statute,  it  seems 
will  not  excuse  its  violation.  Thus,  for  example, 
where  the  law  enacts  the  forfeiture  of  a  ship,  having 
smuggled  goods  on  board,  and  such  goods  are  secreted 
(on  board)  by  some  of  the  crew,  the  owner  and  officers 
being  alike  innocent  by  ignorance  of  the  fact,  yet  the 
forfeiture  is  incurred  notwithstanding  their  ignorance.. 
Such  is  the  case  in  regard  to  many  other  fiscal,  police, 
and  other  laws  and  regulations,  for  the  mere  violation 
of  which,  irrespective  of  the  motives  or  knowledge  of 
the  party,  certain  penalties  are  enacted;  for  the  law, 
in  these  cases,  seems  to  bind  the  party  to  know  the 
facts,  and  to  obey  the  law  at  his  peril."  8d  Greenleaf 
on  Evidence,  section  21. 

Upon  the  4th  and  fifth  points,  having  examined  the 
evidence  and  inspected  the  certified  copy  of  the  record 
for  which  the  alleged  excessive  fees  were  taken,  I  can- 
not say  that  there  was  error  in  the  finding  or  judgment 
The  witness,  Pettinger,  called  by  the  defendant,  testi- 
fied that  there  were  one  thousand  eight  hundred  and 
sixty-eight  words  in  the  transcript  This  at  ten  cents 
per  hundred  words  would  amount  to  one  dollar  and 


JANUARY  TERM,  1881.  163 

The  State  y.  Weaver. 

eighty-seven  cents.  Add  twenty-five  cents  for  the 
certificate  and  seal,  and  it  amounts  to  two  dollars  and 
twelve  cents.  My  own  estimate  from  an  inspection 
would  make  it  some  fourteen  cents  less,  but  in  either 
case  I  fisiil  to  find  sufficient  ground  for  an  impeachment 
of  the  finding. 

There  was  some  evidence  of  an  attempt  on  the  part 
of  the  defendant  to  refund  the  excessive  fees,  but  such 
evidence  must  have  been  deemed  insufficient  by  the 
trial  court,  in  which  view  I  think  it  is  justified. 

The  above  considerations  lead  me  to  the  conclusion 
that  the  judgment  of  the  district  court  must  be  af- 
firmed. 

Judgment  affirmbd. 


Thb  Stati  of  Nebraska,  bx  rbl.  William  Odibn,  y. 
A.  J.  "Weaver. 

Fraotioe:  bill  ot  xzoeptiokb.  At  the  September  term,  1880, 
of  the  district  court  for  Bichardson  county,  and  on  the  18th 
day  of  September,  the  case  of  Hosford  &  Oagnon  y.  William 
Odien,  was  given  to  the  jury  under  exceptions  on  the  part  of 
the  defendant,  to  the  admission  of  certain  testimony,  as  well  as 
to  the  giving  and  denjring  ijertain  instructions.  The  verdict 
and  j udgment  were  for  the  plaintiff.  Upon  application ,  the  court 
granted  defendant  forty  days  from  that  day  in  which  to  prepare 
his  bill  of  exceptions.  On  said  day  court  adjourned  to  Decem- 
ber 6th,  of  said  year,  on  which  last  named  day  court  met  pur- 
suant to  adjournment,  remained  in  session  daily  until  the  10th, 
when  it  adjourned  sine  die.  On  the  22d  of  December  the  bill  of 
exceptions  was  presented  to  the  Judge,  who  refused  to  sign  the 
same,  solely  on  the  ground  that  the  same  was  not  presented  in 
time.  Upon  application  for  mandamus  to  the  Judge  requiring 
him  to  sign  the  said  bill  and  demurrer  to  the  said  relation,  Held, 
that  a  peremptory  mandamus  must  be  awarded. 

Original  application  for  mandamus. 
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Oeorge  P.  Uhlj  for  relator. 
No  appearance  for  respondent. 
Cobb,  J. 

It  appears  from  the  relation  in  this  case  that  at 
the  September,  1880,  term  of  the  district  court,  in  and 
for  Richardson  county,  there  was  pending  an  action  in 
which  the  relator  was  defendant,  which  said  cause,  was 
tried  to  a  jury;  that  upon  said  trial  several  exceptions 
were  taken  by  said  defendant,  relator  in  this  action, 
to  the  ruling  of  the  court  on  many  points  relating  to 
the  admission  of  testimony,  the  giving  and  denying  of 
instructions  to  the  jury,  and  the  overruling  of  a  motion 
for  a  new  trial;  that  the  jury  in  said  cause  having 
brought  in  a  verdict  against  the  said  defendant,  relator 
herein,  and  he  having  filed  a  motion  for  a  new  trial, 
the  same  was  overruled  and  final  judgment  entered  in 
the  said  cause  on  the  18th  day  of  September,  1880, 
whereupon  the  said  defendant,  relator  herein,  applied 
for  an  extension  of  time  under  the  statute,  in  which  to 
prepare  and  present  to  the  judge  of  said  court  a  bill  of 
exceptions  in  said  cause,  and  thereupon  the  court 
granted  forty  days  accordingly. 

It  further  appears  that  on  said  18th  day  of  Septem- 
ber the  said  September  term  of  said  court  was  ad- 
journed to  the  6th  day  of  December  following,  upon 
which  last  named  day  the  court  resumed  its  session  in 
and  for  said  county  as  of  the  said  September  term,  and 
finally  adjourned  the  said  regular  term  on  the  10th 
day  of  said  month.  And  it  further  appears  that  on  the 
22d  day  of  said  month  of  December,  the  said  defendant, 
relator,  presented  a  bill  of  exceptions  in  said  cause  to 
the  defendant,  the  presiding  judge  of  said  district  court, 
and  the  judge  who  tried  the  cause,  who  refused  to  sign 
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it  solely  on  the  ground  that  it  was  not  presented  with- 
in the  forty  days  from  the  18th  day  of  September,  the 
date  of  the  order  granting  the  extension  of  time,  and 
the  day  of  the  adjournment  over. 

The  law,  as  it  formerly  stood,  provided  that,  "  The 
party  objecting  to  the  decision  must  except  at  the  time 
the  decision  is  made,  and  time  may  be  given  to  reduce 
the  exception  to  writing  but  not  beyond  the  term." 
Gen.  Stat.,  677.  Thus  the  law  stood  when  the  case  of 
Mewis  V.  Johnscni  Harvester  Company  was  decided  by 
this  court.  6  ]!Teb.,  217.  In  which  case  it  was  held 
that,  "In  vacation  a  judge  has  no  authority  to  allow 
a  bill  of  exceptions;  and  if  the  record  disclose  that  it 
was  so  allowed  it  will  not  be  considered.'' 

By  this  decision  the  defect  in  the  law  was  sharply 
presented  to  the  bar  and  the  legislature,  and  at  the 
next  session  of  the  latter  body  the  law  was  amended 
as  it  now  stands.  Obviously  the  intent  of  the  legisla- 
ture was  to  enlarge  and  not  to  restrict  the  time  in 
which  a  party  could  prepare  and  present  his  bill  of 
exceptions  for  allowance.  By  the  old  law  the  losing 
party  was  allowed  the  whole  of  the  term  in  which  to 
prepare  and  present  his  bill  of  exceptions.  The 
amended  law  reads  as  follows:  "The  party  except- 
ing must  reduce  his  exceptions  to  writing  within  fif- 
teen days,  or  in  such  time  as  the  court  may  direct,  not 
exceeding  forty  days  from  the  rising  of  the  court,''  etc. 
Laws  1877,  11.  This  language,  "the  rising  of  the 
court,"  must  be  deemed  to  be  equivalent  to  final  ad- 
journment or  "the  last  day  of  the  term."  Mechanics 
Bank  of  Alexandria  v.  Withers,  6  Wheat.,  106.  I  think 
that  it  was  the  intention  of  the  legislature  to  give  the 
losing  party  some  time  after  the  close  of  the  term,  and 
the  completion  of  the  active  duties  of  judge  and  attor- 
neys in  court  for  that  term,  in  which  to  reduce  his 
objections  to  writing,  etc.    Fifteen  days  was  deemed 
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sufficient  time  for  such  purpose  in  ordinary  cases.  But 
to  meet  cases  of  extraordinary  magnitude  or  intricacy, 
and  cases  where  the  same  attorney  might  have  an  un- 
usual number  of  cases  to  prepare  at  the  same  time,  the 
court  was  given  a  discretion  to  enlarge  the  time  not  to 
exceed  forty  days. 

It  is  not  necessary  to  examine  the  question  whether 
the  order  of  the  court  in  this  case  extending  the  time 
for  preparing  and  presenting  the  bill  of  exceptions 
could  be  so  construed,  taken  in  connection  with  the 
provisions  of  the  statute,  as  to  make  the  forty  days 
time  commence  to  run  from  the  day  of  final  adjourn- 
ment, December  10th,  or  not;  but  certain  it  is  that  such 
order  cannot  be  so  construed  as  to  cut  off  any  portion 
of  the  fifteen  days  from  that  day  given  by  statute. 

As  it  appears  by  the  relation,  which  stands  admitted 
by  the  demurrer,  that  the  bill  of  exceptions  was  pre- 
sented less  than  fifteen  days  from  the  rising  of  the 
court,  the  writ  must  be  allowed. 

Since  the  above  opinion  was  written  the  court  has 
been  officially  advised  that  the  respondent  has,  since 
the  submission  of  the  cause,  signed  the  said  bill  of  ex- 
ceptions, consequently  no  writ  will  go  out. 

Judgment  Accordingly. 


E.  Mary  Gregory,  plaintiff  in  error,  v.  Andrew  0. 
Langdon,  defendant  in  error. 

Svidenoe:  objections  to  dsjcd.  On  the  trial  L.  offered  in  evi- 
^^  dence  a  deed  executed  by  the  N.  S.  Company  to  G.  B.  H., 

f58  79o|  which  was  objected  to  by  6.  as  **  irreleyant,  immaterial,  and 

^^   .ggj  incompetent/'    Heldf  That  such  objection  was  too  general  to 

fr)0    091  reach  defects  in  the  form,  execution,  or  acknowledgment  of 

11   l«]  such  deed. 
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Action  quia  timet  brought  by  defendant  in  error  in 
the  district  court  of  Seward  county.  Trial  there  be- 
fore Post,  J.,  resulted  in  favor  of  plaintiff,  and  defen- 
dant Gregory  brought  cause  here  on  a  petition  in  er- 
ror. 

John  S.  Gregory  J  for  plaintiff  in  error. 

Nerval  Brothers,  L.  G  ButTj  and  J.  R.  Webster,  for 
defendant  in  error. 

Cobb,  J. 

The  plaintiff  in  error  makes  four  points  in  her  peti- 
tion in  error,  as  follows: 

1.  The  judgment  is  contrary  to  law. 

2.  The  court  found  for  plaintiff  when  it  ought  to 
have  found  for  the  defendant  Gregory,  according  to 
the  law  and  the  facts  in  the  case. 

8.  The  court  erred  in  admitting  the  evidence  ob- 
jected to  in  said  trial  by  the  said  defendant. 

4.  The  finding  of  the  court  is  contrary  to  equity 
and  the  weight  of  evidence  in  the  case. 

I  will  consider  the  third  point  first,  as  the  other 
three  may  be  considered  together. 

The  plaintiff,  in  his  petition,  first  sets  up  ownership 
of  the  lands  in  question  by  virtue  of  a  deed  of  convey- 
ance from  Milton  Langdon  and  wife  to  himself,  and 
tracing  back  the  title  by  virtue  of  several  deeds  of  con- 
veyance through  George  B.  Hardenbergh,  the  Nebras- 
ka Salt  Company,  H.  Willett  Linderman,  and  Henry 
Tinnell  to  the  United  States.  Ho  then  also  sets  up 
title  to  the  said  lands  by  virtue  of  ten  years  adverse 
possession. 

Upon  the  trial  the  plaintiff  offered  the  record  of  a 
deed  from  the  Nebraska  Salt  Co.  to  George  B.  Har- 
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denbergh,  to  the  introduction  of  which  the  defendant, 
plaintiff  in  error,  objected,  as  immaterial,  irrelevant, 
and  incompetent,  which  objection  was  overruled  and 
the  record  admitted. 

The  deed  was  not  immaterial  or  irrelevant,  as  the 
evidence  of  such  conveyance  was  absolutely  necessary 
to  complete  the  chain  of  title  set  up  by  the  plaintiff  in 
his  petition,  and  a  deed  of  conveyance  from  the  Ne- 
braska Salt  Company  certainly  was  competent  so  far 
as  it  went  to  establish  the  said  chain  of  title.  But  it 
appears  now  from  the  brief  of  the  plaintiff  in  error, 
her  objection  to  said  deed  was  to  its  form,  the  manner 
of  its  execution  and  acknowledgment,  etc.  The  ob- 
jection made  at  the  trial  as*  shown  by  the  bill  of  ex- 
ceptions was  too  general.  The  attention  of  the  trial 
court  should  have  been  specifically  directed  to  these 
points,  otherwise  this  court  would  not  be  warranted 
in  reversing  a  judgment  on  their  account,  however 
much  we  might  be  inclined  to  agree  with  the  plaintiff 
in  error  in  her  views  upon  these  defects  in  the  deed, 
now  that  they  are  pointed  out  to  us. 

But  were  we  at  liberty  to  consider  the  defects  in 
form,  execution,  and  acknowledgment  of  the  deed,  and 
were  we  to  find  such  defects  fatal  to  its  admissibility 
as  evidence,  even  then  the  error  complained  of  would, 
as  we  shall  see,  have  been  error  without  prejudice. 
The  plaintiff,  in  his  petition,  claimed  upon  two  titles, 
and  if  he  can  establish  either  one  of  them  it  will  be 
sufficient.  Enders  r.  Stembergh,  2  Abb.  Ct.  App.,  Dec. 
81.  But  I  will  examine  the  other  three  points,  which 
may  be  considered  together. 

As  before  stated,  the  plaintiff  sets  up  two  titles  to 
the  premises.  1st,  a  paper  title  running  back  to  the 
United  States.  By  stipulation  the  plaintiff  in  error 
admitted  every  link  in  this  chain  except  the  one  evi- 
denced by  the  deed  from  the  Nebraska  Salt  Company 
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to  George  B.  Hardenbergh.  The  evidence  necessary 
to  supply  that  link  was  offered  and  admitted  over  her 
objection  to  its  relevancy,  materiality,  and  compe- 
tency; neither  of  which  objections  as  we  have  seen 
were  well  taken,  so  that  plaintiff's  paper  title  was  es- 
tablished. 

But  had  the  plaintiff  failed  to  establish  his  paper 
title,  his  title  by  adverse  possession  was  fully  proved. 
Hardenbergh  did  not  hold  under  the  Nebraska  Salt 
Company.  He  took  possession  by  virtue  of  his  alleged 
deed  from  the  company,  but  he  held  in  his  own  right, 
and  his  possession  of  these  premises  was  sufficient  in 
every  quality  to  entitle  him  to  the  judgment  which  he 
did  receive  in  the  court  below. 

It  is  therefore  unnecessary  to  examine  the  title  set 
up  by  the  plaintiff  in  error,  for  whatever  might  be  her 
rights  as  against  the  !N'ebraska  Salt  Company,  and 
however  regular  her  proceedings  for  their  enforcement, 
they  could  avail  her  nothing  in  this  case. 

The  judgment  of  the  district  court  is  therefore 
affirmed. 

Judgment  affirmed. 


The  New  York  Life  Insurance  Company,  plaintiff 
IN  ERROR,  V.  James  Bonner,  defendant  in  error. 

Practice:  parties.  J.  B.  took  out  a  policy  of  insurance  on  his 
own  life,  payable  to  his  wife,  for  the  benefit  of  her  and  their 
children.  After  paying  the  annual  premiums  on  said  policy  for 
many  years,  all  of  which  were  paid  by  him  out  of  his  own 
money,  and  the  policy  always  kept  by  him  in  his  own  posses- 
sion, and  under  his  control,  it  was  allowed  to  lapse.  Shortly 
afterwards,  one  C,  a  sub-ngent  of  the  company,  bought  in  the 
said  policy  on  the  part  of  the  company,  from  J.  B.,  agreeing  to 
pay  $350  as  the  surrender  value  thereof  in  premiums  on  a  new 
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policy  which  was  iiiued  to  him,  and  one  annual  premium, 
1118.64,  credited  thereon.  When  the  second  annual  premium 
became  due  the  company  demanded  payment  thereof  from  J. 
B.,  whereupon  he  brought  suit  in  his  own  name  against  the 
company  for  the  said  surrender  valae  of  the  old  policy,  less  the 
sum  of  $118.64  allowed  in  premium  on  the  new  policy.  On 
demurrer  and  on  exceptions  to  the  charge  to  the  jury,  HeU 
That  such  action  was  properly  brought  under  sec.  82  of  the 
code  of  ciyil  procedure. 

Ebror  to  the  district  court  of  Douglas  county.  Tried 
below  before  Savage,  J. 

Albert  Sioartzlander^  for  plaintiff  in  error.  The  suit 
should  have  been  brought  in  the  name  of  Bebecca  0. 
Bonner,  the  beneficiary.    Swan  v.  SnoWy  11  Allen,  224. 

Webster  ^  Gaylordy  for  defendant  in  error.  James 
fionner  was  the  real  party  in  interest.  The  wife  had 
no  vested  interest  in  the  policy.  Lemon  v.  Phoenix  L. 
Ins.  Co.,  38  Conn.,  294. 

Cobb,  J. 

The  plaintiff  took  out  a  policy  of  insurance  from  the 
defendant  on  his  own  life,  payable  to  his  wife  and  their 
children,  on  which  policy  he  paid  the  annual  premiums 
for  many  years,  but  finally  allowed  it  to  lapse.  Shortly 
afterwards  one  J.  B.  Cary,  an  acting  agent  of  the  de- 
fendant, applied  to  the  plaintiff'  and  proposed  to  pur- 
chase in  the  said  lapsed  policy  on  behalf  of  the  defend- 
ant; and,  finally,  after  considerable  negotiation,  it  was 
agreed  between  them  that  $850  should  be  the  sur- 
render value  of  the  old  policy;  that  plaintiff  would 
surrender  it  to  the  company,  and  receive  a  new  policy, 
running  for  ten  years.  The  annual  premiums  on  this 
new  policy  would  amount  to  $118.64,  so  that  the  $350 
agreed  upon  as  the  surrender  value  of  the  old  policy 
would  a  little  more  than  pay  the  said  premiums  for 
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three  years.  The  new  policy  was  delivered  by  the 
said  Cary,  and  the  old  one  taken  up  by  him,  and  in 
making  the  change  he  presented  several  papers  to  the 
plaintiff  for  his  signature  and  endorsement,  all  of 
which  he  signed  or  endorsed  as  requested.  At  the  ex- 
piration of  the  year  the  defendant  company  demanded 
payment  of  the  second  annual  premium  of  the  plain- 
tiff, when  it  appeared  that  among  the  papers  which 
the  plaintiff  had  endorsed  at  the  request  of  the  said 
Gary  was  a  draft  for  $180.24,  which,  together  with 
the  amount  of  the  first  annual  premium  on  the  new 
policy  and  the  amount  of  a  premium  note,  which  ap- 
pears to  have  been  outstanding  on  the  old  policy,  made 
up  the  sum  of  $350,  the  agreed  surrender  value  of 
the  old  policy.  This  suit  was  brought  by  the  plaintiff, 
defendant  in  error,  against  the  defendant,  plaintiff  in 
error,  for  the  balance  of  said  surrender  value  of  the  old 
policy,  after  deducting  the  amount  of  the  first  annual 
premium  on  the  new  policy.  The  verdict  was  for 
$228.71,upon  which  the  plaintiff  entered  a  remittitur  for 
$8.00,  leaving  $285.71  to  stand  as  the  judgment.  In 
arriving  at  the  amount  found  by  the  jury,  they  obvi- 
ously allowed  to  the  defendant  company  the  amount 
of  the  said  premium  note  outstanding  on  the  old  policy. 
The  first  point  made  by  the  plaintiff  in  error,  other 
than  the  general  one  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial,  arises  upon  the  overruling 
of  the  demurrer  to  the  reply,  as  well  as  upon  certain 
instructions  to  the  jury,  and  certain  instructions  prayed 
by  the  plaintiff  in  error,  and  refused  by  the  court  The 
instruction  prayed  by  the  plaintiff  in  error  and  refused 
by  the  court  presents  the  point,  and  is  as  follows:  "If 
the  jury  find  from  the  evidence  that  in  the  policy  of 
insurance  described  in  the  pleadings  the  premiums  were 
contracted  to  be  paid  by  Rebecca  0.  Bonner,  and  in 
the  case  of  the  death  of  James  Bonner,  the  insurance 
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money  was  to  be  paid  to  her,  and  that  she  is  still  liv- 
ing, then  she  is  the  beneficiary  and  the  real  party  in 
interest,  and  any  action  founded  on  said  policy  to  re- 
cover its  surrender  value  must  be  brought  in  her 
name,  and  not  in  the  name  of  the  plaintiff/' 

The  testimony  was  that  the  defendant  in  error  had 
paid  all  the  premiums  on  the  old  policy  out  of  his  own 
money;  that  he  had  always  had  the  policy  in  his  ex- 
clusive possession ;  that  all  of  the  negotiations  for  the 
taking  up  of  the  same  and  paying  the  surrender  value 
thereof,  by  the  company  or  its  agent,  had  been  made 
with  James  Bonner,  and  that  his  wife,  Rebecca  0. 
Bonner,  knew  nothing  about  it.  It  is  true,  that  there 
is  no  direct  testimony  that  the  contract  as  evidenced 
by  the  old  policy  was  (on  the  one  part)  made  by  the 
defendant  in  error,  James  Bonner,  but  I  think  myself 
warranted  in  assuming  from  his  testimony,  which  I 
quote,  that  such  was  the  case. 

Q.     Who  paid  the  premiums  on  this  old  policy  ? 

A.    I  did  always. 

Q.     Whose  money  was  it  you  paid  on  that  policy? 

A.     My  individual  money. 

Q.  In  whose  possession  was  that  policy,  and  under 
whose  control  was  it? 

A.     Mine  always. 

Q.  Had  it  been  in  the  possession  and  under  the  con- 
trol of  anybody  else? 

A.     No,  sir. 

Q.     It  was  under  your  control  all  the.  while? 

A.     Yes,  sir. 

Section  82  of  the  code  provides  that  "  *  *  *  a 
person  with  whom  *  *  *  a  contract  is  made  for 
the  benefit  of  another,  *  *  *  may  bring  an  action 
without  joining  with  him  the  person  for  whose  benefit 
it  is  prosecuted."     Gen.  Stat.,  528. 

If  I  am  not  wrong  in  assuming  that  the  contract  was 
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made  by  James  Bonner — in  other  words,  that  the  old 
policy  was  taken  out  by  him  for  the  benefit  of  his  wife 
and  their  children — then  under  the  above  provision  of  the 
code,  there  was  no  error  on  the  part  of  the  district  court 
in  overruling  the  demurrer,  or  in  the  charge  complained 
of,  or  in  refusing  the  prayer  of  the  plaintiff  in  error. 
Pomeroy  on  Remedies  and  Remedial  Rights,  sec.  175, 
and  authorities  there  cited. 

There  were  other  points  made  in  the  motion  for  a 
new  trial  and  petition  in  error;  but  they  are  not  insisted 
upon  in  the  brief,  nor  do  I  think  that,  were  they  urged, 
they  could  be  made  controlling  ones  of  the  case. 

The  judgment  of  the  district  court  must  be  affirmed. 

Judgment  affirmed. 


11    178 

The  State  op  Nebraska,  ex  rel.  Clarence  A.  New-     55  J^] 
MAN,  v,  John  Stauffer. 

Clerk  District  Court.  The  act  approyed  March  Ist,  1879,  au- 
thorizing an  election  of  clerks  of  district  courts  in  the  year  1879, 
and  every  four  years  thereafter,  in  counties  containing  not  lesa 
than  eight  thousand  inhabitants,  does  uot  authorize  an  election 
of  such  clerks  in  other  counties  during  the  intervening  years  . 
upon  attaining  that  population. 

Original  action  in  quo  warranto. 

Marqueit,  Deweese  ^  Hall  with  Whitmoyery  fferrard  ^ 
Postj  for  relator. 

No  appearance  for  respondent. 

Maxwell,  Ch.  J. 

This  is  a  proceeding  by  quo  warranto  to  oust  the  de- 
fendant from  the  office  of  clerk  of  the  district  court  of 
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Platte  county,  and  to  instate  the  relator  therein.  It  is 
alleged  in  the  petition  in  substance,  that  the  relator,  at 
the  date  of  the  general  election  in  November,  1880, 
possessed  and  now  has  the  necessary  qualifications  to 
entitle  him  to  hold  the  office  of  clerk  of  said  court; 
that  at  the  election  aforesaid  he  received  for  said  office 
of  clerk  of  the  district  court  of  said  county  ten  hun- 
dred and  thirty-six  votes,  and  that  one  Jacob  Gross  re- 
ceived for  said  office  six  hundred  and  forty-one  votes, 
the  same  being  all  the  votes  cast  for  said  office  at  said 
election;  that  by  the  United  States  census  taken  in 
Platte  county  in  June,  1880,  said  county  contained  nine 
thousand  four  hundred  and  fifty-seven  inhabitants. 
The  defendant,  county  clerk  of  Platte  county,  demurred 
to  the  petition,  upon  the  ground  that  the  facts  stated 
therein  were  not  sufficient  to  entitle  the  relator  to  the 
relief  prayed  for.  The  question  to  be  determined  is  the 
validity  of  the  relator's  election  to  the  office  in  ques- 
tion. This  depends  upon  the  construction  to  be  given 
to  that  part  of  sec.  7,  of  an  act  "  To  provide  a  general 
election  law,  the  procedure  relative  to  contested  elec- 
tions, and  the  filling  of  vacancies  in  office,"  approved 
March  Ist,  1879,  that  relates  to  clerks  of  district  courts, 
which  reads  as  follows:  "In  each  county  having  a  pop- 
ulation of  8,000  inhabitants  or  more,  there  shall  be 
elected  in  the  year  1879,  and  every  four  years  there- 
after, a  clerk  of  the  district  court  in  and  for  said  county, 
and  in  each  county  having  a  population  of  less  than 
eight  thousand  inhabitants,  the  county  clerk  shall  be 
ex  officio  clerk  of  the  district  court,  and  perform  all 
duties  devolving  upon  that  officer  by  law."  It  will 
be  seen  that  it  was  only  in  counties  having  at  least 
eight  thousand  inhabitants  in  the  year  1879  that  an 
election  for  clerk  of  district  court  was  to  be  held  in 
that  year.  There  was  no  authority  to  call  an  election 
for  that  purpose  in  counties  having  less  than  eight 
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thousand  inhabitants,  nor  was  it  intended  that  coun- 
ties whose  population  reached  eight  thousand  between 
the  years  1879  and  1888  should  be  entitled  upon 
attaining  that  number  to  elect  a  clerk  of  the  district 
court  in  the  intervening  years.  The  election  was  to 
be  held  in  1879  and  every  four  years  thereafter.  There 
is  no  provision  for  an  election  in  intervening  years^  and 
as  there  is  no  allegation  in  the  petition  that  Platte 
county  contained  8,000  inhabitants  at  the  time  of  the 
election  in  1879,  the  petition  fails  to  state  a  cause  of 
action.  The  election  of  the  relator  in  1880,  being 
held  without  authority  of  law,  is  null  and  void.  The 
demurrer  is  therefore  sustained  and  the  action  dis- 
missed. 

Action  dismissbd. 


II    175 

56    092 


Thb  Statb  of  Nebraska,  bz  bbl.  Bbuben  W.  Gkat- 
BiLL,  V.  Waltbb  L.  Whittemorb. 

MaadamnB:  xlxotion  law.  A  mandamus  will  not  be  granted  to 
compel  a  county  clerk  to  issue  a  certificate  of  election  to  a  per- 
son who  receives  the  highest  number  of  yotes  for  an  office,  where 
the  election  to  fill  said  office  was  held  without  authority  of  law. 

Original  application  for  mandamus. 

Marquettj  Deweese  ^  JEhlly  for  relator.  No  brief  on 
file. 

Agee  ^  HeVings  and  E.  J.  Hcmer^  for  respondent, 
contended,  1st,  Mandamus  not  the  proper  action  to 
try  the  right  to  the  office;  and,  2d,  the  statutes  (Laws 
1879,  p  241)  did  not  authorize  an  election  in  1880. 
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Maxwell,  Ch.  J. 

This  is  an  application  for  a  writ  of  mandamus  ta 
compel  the  defendant,  who  is  county  clerk  of  Hamilton 
county,  to  issue  to  the  relator  a  certificate  of  his  elec- 
tion to  the  office  of  clerk  of  the  district  court  of  that 
county.  The  petition  states  in  substance  that  in  the 
year  1880,  Hamilton  county  contained  eight  thousand 
two  hundred  and  seventy-seven  inhabitants;  that  at  the 
election  held  in  that  county  in  November  of  that  year, 
the  relator  was  a  candidate  for  the  office  of  clerk  of 
the  district  court  of  that  county,  and  received  a  majority 
of  all  the  votes  cast  for  said  office  at  said  election,  and 
was  afterwards  by  the  board  of  canvassers  declared  duly 
elected  to  said  office ;  that  on  the  fourth  day  of  De- 
cember, 1880,  he  demanded  of  said  defendant  his  cer- 
tificate of  election,  which  the  defendant  refused  to 
issue. 

The  question  to  be  determined  has  just  been  decided 
by  this  court  in  the  case  of  The  State  v.  Stauffer,  ante  p. 
173.  In  that  oase  it  was  held  that  as  the  statute  required 
an  election  to  be  held  for  the  office  of  clerk  of  the  dis- 
trict court  in  counties  containing  not  less  than  eight 
thousand  inhabitants  in  the  year  1879,  and  every  four 
years  thereafter,  that  it  was  not  intended  to  apply  to 
counties  which  attained  the  requisite  number  in  the 
intervening  years.  The  statute  in  effect  classifies  the 
counties  in  1879  and  every  four  years  thereafter,  and 
provides  that  counties  containing  not  less  than  a  certain 
number  of  inhabitants  at  the  times  designated,  shall  be 
entitled  to  elect  a  clerk  of  the  district  court.  The 
classification  is  to  be  made  in  certain  designated  years, 
and  can  only  be  made  at  the  time  provided  by  law. 

It  is  not  contended  that  Hamilton  county  contained 
eight  thousand  inhabitants  in  the  year  1879,  nor  was 
any  clerk  of  the  district  court  elected  in  that  county  in 
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that  year.  There  was  therefore  no  vacancy  in  the  office 
and  the  county  clerk  was  ex  officio  clerk  of  the  district 
court,  and  the  so-called  election  of  the  relator  was  a 
mere  nullity.  Such  being  the  case  it  was  no  part  of 
the  duties  of  the  office  of  county  clerk  to  issue  a  cer- 
tificate of  election  to  the  relator.  The  writ  is  there- 
fore denied  and  the  proceedings  dismissed. 

Writ  dbnibd. 


The  B.  a  M.  R.  R.  Co.  in  Nebraska,  plaintiff  in 
ERROR,  V.  Samuel  B.  Rose,  defendant  in  error. 

1.  Bailroad  Company :  bioitlation  concernino  the  oabbt- 
INO  OF  PASSENGERS  OK  FBSioHT  TBAiMs.  A  railroad  company 
has  the  power  to  make,  and  in  a  reasonable  manner  to  enforce,  a 
rule  or  regulation  to  carry  passengers  on  its  freight  trains,  either 
not  at  all,  or  only  upon  the  condition  that  they  provide  them- 
selves with  tickets. 

2.  Enforcement  of  such  Regulation :  notice.  In  the  en- 
forcement of  such  regulation  previous  notice  thereof  must  be 
given.  It  is  not,  however,  required  of  a  railroad  company  to 
bring  home  to  a  passenger  actual  notice  of  the  regulation  before 
the  train  leaves  Uie  station  where  he  entered  the  car,  to  justify 
his  expulsion  therefrom,  for  want  of  a  ticket,  at  any  other  than 
a  regular  stopping  place.  All  that  is  required  is,  that  a  suitable 
general  notice  to  the  public  be  given  for  such  length  of  time  be- 
fore the  regulation  is  put  into  operation,  as  to  make  it  reasona- 
bly certain  that  all  passengers  in  the  exercise  of  due  diligence 
must  become  aware  of  its  existence.  And  the  right  of  expulsion 
for  non-compliance  with  such  regulation  by  a  passenger  may  be 
exercised  after  leaving  the  station,  at  any  suitable  place,  under 
all  the  circumstances  of  the  particular  case. 

Error  to  the  district  court  of  Otoe  county.    It  was 

an  action  brought  by  Rose  for  the  recovery  of  damages 

alleged  to  have  been  sustained  by  him  in  consequence 

of  his  removal  from  a  train  of  the  B.  &  M.  R.  R.  Co, 

14 
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The  plaintiff  in  his  petition  alleged  that  the  weather 
was  exceedingly  warm  at  the  time,  and  that  he  was  ill, 
which  fact  was  known  to  the  conductor,  and  that  he 
was  willing  and  offered  to  pay  a  reasonable  compensa- 
tion to  the  conductor  in  charge  of  the  train,  and  that 
the  conductor  removed  him  and  he  was  compelled  to 
walk  to  Waverly,  the  nearest  station  to  where  he  was 
removed,  and  that  his  illness  was  increased  and  aggra- 
vated thereby,  and  that  he  was  damaged,  etc.  The 
answer  of  the  company  in  its  first  count  contained  a 
general  denial,  and  in  its  second  count  set  up  a  regu- 
lation that  passengers  would  not  be  carried  on  freight 
trains  unless  they  were  provided  with  tickets,  and  also 
alleged  that  such  regulation  was  known  to  the  plain- 
tiff. Rose.  The  answer  further  alleged,  that  "by  a 
farther  rule  or  regulation  of  said  defendants,  the  con- 
ductors of  all  freight  trains  were  required  to  eject 
from  their  cabooses,  cars,  and  trains,  all  passengers  who 
had  not  provided  themselves  with  tickets  or  the  proper 
vouchers." 

To  this  answer  Rose  filed  a  reply,  denying  each  and 
every  allegation  contained  therein,  and  also  alleged 
that  the  company  was  accustomed  to  carry  passengers 
by  its  freight  trains,  and  did  so  regularly,  and  provided 
its  freight  trains  with  cars  for  carrying  passengers 
thereon.  And  that  the  railroad  company  was  carry- 
ing passengers  on  the  train  from  which  he  was  re- 
moved, and  that  there  were  passengers  on  said  train 
traveling  thereon,  and  that  said  train  was  engaged  in 
carrying  passengers.  Trial  before  Pound,  J. ,  and  a  j  ury 
resulted  in  a  verdict  and  judgment  against  the  com- 
pany for  $500.00,  from  which  they  prosecuted  this 
petition  in  error. 

T.  M.  MarqiteU,  for  plain  tiff' in  error,  cited  on  question 
of  carrying  passengers  on  freight  train :  Arnold  v,  L  C.  B. 
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i?., 83  111.,  273.  Eat(m  v.  D.  L.  ^  W.R.  R.  Co.,  57  K  T., 
882.  Oreed  v.  Penn'a  B.  B.  Co.,  86  Pa.  St.,  146.  lU. 
Cent.  JR.  R.  v.  Johnson,  67  Dl.,  812.  0.  ^  M.  R.  Co.  v. 
Swarthout,  67  Ind.,  567.  WUtm  v.  U.  R.  R.  Co.,  107 
Mass.,  108.  Dunn  v.  Grand  Trunk  R.  R.,  58  Me.,  187. 
Hutchinson  on  Carriers,  447.  As  to  notice :  C.  ^  A.  R. 
R.  V.  Randolph,  58  111.,  510.  Eaton  v.  R.  R.  Co.,  57  K 
T.,  882.  Dieirich  v.  P.  R.  R.  Co.,  71  Pa.  St,  482. 
0.  ^  M.  R.  Co.  V.  Applewhite,  52  Ind.,  540.  Johnson  v. 
Concord  R.  Co.,  46  N.  H.,  218.  State  v.  Ooerton,  24  N. 
J.  L.,  485.  State  v.  Goold,  58  Me.,  279.  T.  P.  ^  W. 
R.  Co.  V.  Patterson,  68  111.,  804.  Law  v.  Ills.  Cent.  R.  R., 
82  Iowa,  586.  Also:  Shearman  &  Redf.  on  IS  eg.,  292. 
U.  P.  R.  R.  Co.  V.  Nhkols,  8  Kan.,  518.  C.  C.  ^  C. 
R.  Co.  V.  Bartram,  11  Ohio  St.,  457. 

Random  ^  Covdl,  for  defendant  in  error,  cited  Con- 
stitution, sec.  4,  Art  EL  C  ^  A.  R.  R.  v.  Flagg,  48 
m.,  864.  Hutchinson  on  Carriers,  570.  C.  ^  C.  R. 
R.  Co.  V.  Bartram,  11  Ohio  St,  457.  Ills.  ^  C.  R.  R. 
Co.  V.  Sutton,  58  HI.,  897.  K.  P.  R.  R.  Co.  v.  Kessler, 
18  Kans.,  528.  Gen.  Stats.,  195, 208, 198.  Shearman 
k  Redf.  on  Keg.,  804.  McDonald  v.  C.  ^  N.  W.  R.  R. 
Co.,  26  la.,  124.  Maraney  v.  Old  C.  ^  N.  R.  R.  Co., 
106  Mass.,  158.    Gen.  Stat,  19j5,  sec.  109. 

Lake,  J. 

The  only  questions  to  be  considered  in  this  case 
were  raised  b^  certain  of  the  instructions  given  to  the 
jury. 

It  appears  »  on  the  twenty-first  day  of  July,  1879, 
the  defendant  in  error  (plaintiff  below),  desiring  to  go 
from  Waverly,  in  Lancaster  county,  to  Lincoln,  went 
upon  one  of  the  freight  trains  of  the  plaintiff  in  error, 
provided  with  what  is  called  a  caboose  car,  for  that 
purpose,  from  which  he  was  ejected  by  the  conductor 
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of  the.  train,  a  short  distance  out  of  Waverly,  for  the 
reason  that  he  had  not  provided  himself  with  a  ticket^ 
as  a  rule  or  regulation  of  the  company  then  in  force 
required,  and  after  he  had  tendered  to  the  conductor 
the  customary  fare  in  money. 

One  of  the  instructions  to  which  exception  was  taken 
in  the  court  below,  and  which  fairly  presents  the  prin- 
cipal point  of  difference,  was  in  these  words>  viz.: 

"  The  rule  or  regulation  claimed  by  the  defendant 
to  have  been  adopted  by  it,  that  passengers  would  not 
be  carried  on  freight  trains  unless  they  first  provided 
themselves  with  tickets,  will  not  justify  defendant  in 
having  removed  plaintiff  from,  or  compelled  him  to- 
leave,  the  freight  train  at  a  point  on  defendant's  road 
not  a  regular  station  or  stopping  place,  because  plain- 
tiff had  not  complied  with  such  rule  or  regulation,  un- 
less plaintiff  knew  of  such  rule  or  regulation  before  he^ 
entered  upon  the  train,  or  was  informed  that  the  de- 
fendant had  such  a  rule  or  regulation  before  the  train 
left  the  station  where  he  took  passage,  provided  plain-^ 
tiff  was  willing  and  offered  to  pay  for  his  passage." 

It  is  clear,  from  the  evidence,  that  the  rule  of  the 
company  here  referred  to  was  duly  issued  and  pub- 
lished on  or  about  the  first  day  of  June,  1879,  and  that 
copies  thereof,  in  imposing  form,  were  posted  in  all  of 
the  company's  passenger  stations,  and  in  the  cabooses 
employed  on  the  road.  The  testimony  of  the  station 
agent  at  Waverly,  which  was  not  contradicted,  is  to 
the  effect  that  for  more  than  a  month  b^ore  the  day 
of  the  occurrence  complained  of,  two  of  these  notices 
had  remained  posted  in  the  most  conspicuous  places 
in  the  waiting  room  at  that  station,  and  were  still  there 
on  that  day.  It  is  clear,  also,  that  the  defendant  in 
error  had  no  actual  knowledge  of  this  regulation  until 
informed  by  the  conductor  after  the  train  had  started^ 
and  just  before  he  was  put  off     That  he  offered  to  pay 
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for  his  passage  in  money  to  the  conductor,  is  also  con- 
ceded. 

We  believe  the  authorities  are  generally  in  accord  as 
to  the  right  of  a  railroad  company  to  make,  and,  in  a 
proper  manner  to  enforce,  a  rule  or  regulation  to  carry 
passengers  on  its  freight  trains,  either  not  at  all,  or 
only  upon  the  condition  that  they  are  provided  with 
tickets,  and  prohibiting  the  collection  of  fare  by  con- 
ductors of  such  trains.  Chicago  ^  Alton  B.  JR.  Co.  v. 
Magg,  48  Dl.,  864.  Arnold  t?.  I.  C.  B.  JR.  Go.,  83  Id., 
273.  Hatan  v.  Bailroad  Co.,  15  Am.  Repts.,  513.  The 
a  a  ^  a  a.  Oo.  v.  Bartramy  11  Ohio  St.,  457.  Law 
V.  JHl.  Cent.  B.  Co.,  82  Iowa,  584.  The  point  on  which 
they  are  not  harmonious  is  as  to  the  manner  of  its  en- 
forcement, some  courts  holding,  as  was  held  by  the 
court  below  in  the  instruction  quoted,  that  actual  no- 
tice of  the  rule  must  be  brought  home  to  the  passen- 
ger before  the  train  leaves  the  station  in  order  to  justify 
his  expulsion  therefrom  for  want  of  a  ticket  at  any 
other  than  a  regular  stopping  place.  III.  Cent.  B.  B. 
Co.  V.  SuUon,  58  HI.,  897.  While  others,  with  better 
reason,  we  think,  only  require  a  suitable  general  notice 
to  the  public  for  such  length  of  time  before  the  rule  is 
to  be  put  in  operation  as  to  make  it  reasonably  certain 
that  all  passengers  in  the  exercise  of  due  diligence  must 
become  aware  of  it;  and  that  the  right  of  expulsion  for 
non-compliance  with  the  requirement  may  be  exercised 
in  any  suitable  place,  under  all  the  circumstances  of 
the  particular  case.  C.  C.  ^  C.  B.  B.  Co.  v.  Bartramy 
11  Ohio  St.,  457.  Law  v.  Ill  Cent.  B.  B.  Co.,  82  la., 
584. 

As  to  the  notice  here  given  of  the  regulation,  we  are 
of  opinion  that  it  was  reasonable  and  all  that  should 
be  required  of  the  company  in  this  particular  to  put 
passengers  seeking  conveyance  on  a  freight  train  on 
their  guard.     With  reasonable  diligence  on  his  part. 
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we  think  the  defendant  in  error  would  have  become 
informed  of  the  necessity  of  providing  himself  with  a 
ticket  before  entering  the  car.  He  knew  that  the 
train  on  which  he  purposed  to  go  was  not  intended  for 
passengers  generally,  but  mainly  devoted  to  the  trans- 
portation of  freight,  and  that  the  caboose  which  he 
entered  was  not  fitted  up  for  the  accommodation  of  the 
traveling  public  generally.  When  he  applied  to  the 
agent  of  the  company  to  check  his  baggage,  he  was 
told  that  no  checks  were  given  for  that  train,  and  that 
if  his  baggage  was  sent  it  must  go  as  freight,  and  be 
paid  for  as  such.  He  accordingly  had  it  billed  as 
freight  and  forwarded.  It  would  seem  that  after  all 
this  that  common  prudence  would  have  led  him  to  in- 
quire whether  he  himself  could  go  on  the  train  as  a 
passenger,  and,  if  so,  what  his  duties  were  in  that 
regard.  But,  however  that  may  be,  we  are  of  opinion 
that  his  alleged  ignorance  of  the  rule  requiring  him  to 
provide  himself  with  a  ticket,  which  had  been  so  long 
and  conspicuously  published,  cannot  avail  him,  and 
that  the  jury  should  have  been  so  told,  as  was  requested 
by  one  of  the  instructions  tendered  by  the  attorney  for 
the  company,  but  refused  by  the  court. 

This,  together  with  a  single  other  exception,  to 
which  we  will  hereafter  advert,  is  all  that  we  discover 
objectionable  in  the  charge  given  to  the  jury.  The 
only  fault  we  find  with  the  instruction  quoted,  and 
with  others  of  like  import,  lies  in  their  being  con- 
formed to  the  supposed  duty  on  the  part  of  the  com- 
pany, to  give  actual  notice  of  the  regulation  to  each 
individual  passenger  before  it  could  be  enforced  against 
him.  Holding,  as  we  do,  that  the  published  notice 
was  sufficient  to  put  the  passenger  on  his  guard,  and 
that  he  was  bound  by  it,  it  follows  that  the  tender  of 
fare  to  the  conductor  was  a  void  act,  conferring  no 
right  whatever,  for  the  simple   reason  that  the  con- 
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ductor  had  no  authority  to  receive  it  C  CI  ^  C.  JR. 
R.  Co.  V.  Bartrarriy  supra. 

Upon  the  starting  of  the  train,  it  was  of  course  the 
duty  of  the  conductor  in  charge,  as  soon  as  practicable, 
and  as  is  customary  on  such  freight  trains  on  well  reg- 
ulated roads,  to  repair  to  the  caboose  and  call  upon 
passengers  for  the  production  of  tickets,  so  as  not  to 
delay  unreasonably  the  enforcement  of  the  regulation 
by  the  ejection  of  those  not  rightfully  there.  In  this 
instance,  we  discover  no  evidence  of  unreasonable  de- 
lay. According  to  the  testimony  of  the  defendant  in 
error  himself,  the  train  was  stopped  to  put  him  off 
within  two  and  a  half  miles  from  the  station,  while  the 
more  satisfactory  evidence  is  that  it  was  but  about  half 
that  distance.  But  taking  his  own  estimate  as  correct, 
if  proper  allowance  be  made  for  the  distance  run  while 
signaling  and  stopping  the  train,  it  is  quite  evident 
there  was  no  unusual  delay  in  this  particular.  Indeed 
we  do  not  understand  that  it  is  claimed  there  was  un- 
reasonable delay  after  leaving  the  station  in  calling  for 
the  ticket,  and  stopping  the  train,  but  that  the  failure 
in  the  performance  of  duty  by  the  company  lay  entirely 
in  the  neglect  to  enforce  the  regulation  before  starting. 
And  such,  as  we  gather  from  the  instructions,  was  the 
view  taken  by  the  court. 

The  only  other  objectionable  feature  of  the  charge 
consists  in  its  giving  importance  to  the  attack  of  chol- 
era-morbus,  from  which  the  defendant  in  error  suffered 
at  Nebraska  City,  three  days  after  being  put  oft'  the 
train.  There  was  no  such  relation  between  the  alleged 
cause  and  effect,  shown  by  the  evidence,  as  to  justify 
the  making  of  that  brief  ailment  a  factor  in  the  cause. 

For  these  reasons,  the  judgment  must  be  reversed 
and  a  new  trial  awarded. 

Reversed  and  remanded. 
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Maxwell,  Ch.  J.,  dissenting. 

I  concur  in  the  reversal  of  the  judgment  in  this 
case  upon  the  sole  ground  that  the  damages  are  ex- 
cessive. I  also  concur  in  the  proposition  that  a  rail- 
road company  running  regular  passenger  trains  for 
the  carriage  of  passengers  may  exclude  them  from 
freight  trains  altogether,  or  as  a  condition  precedent 
to  entering  the  cars,  may  require  passengers  to  pur- 
chase tickets.  But  no  case  has  been  cited,  and  I 
think  none  can  be  found,  where,  even  if  the  rules 
require  the  passenger  to  purchase  a  ticket  before  en- 
tering the  cars,  if  he  is  permitted  to  enter  and  take 
a  seat  therein,  he  can  be  ejected  between  two  sta- 
tions, if  he  offers  to  pay  his  fare.  The  rule  must  be 
enforced  by  excluding  him  from  the  car  before  the 
train  leaves  the  station,  not  by  ejecting  him  between 
stations.  The  by-laws  of  a  corporation  must  not  in- 
fringe the  charter  of  the  corporation  or  the  laws  of  the 
state,  must  not  be  unreasonable,  and  must  be  within 
the  range  of  the  general  powers  of  the  corporation. 
1  Redfield  on  Railways  and  cases  cited  in  note  1.  Sec- 
tion 107  of  chapter  11  of  the  General  Statutes,  entitled 
"Railroad  Companies,"  provides  that"if  any  passenger 
shall  refuse  to  p^y  his  fare,  it  shall  be  lawful  for  the 
conductor  of  the  train  and  the  servants  of  the  corpora- 
tion to  put  him  and  his  baggage  out  of  the  cars,  using 
no  unnecessary  force,  at  any  place  within  five  miles  of 
any  station."  The  powers  of  a  corporation  are  derived 
entirely  from  the  statute.  A  railroad  company  is  a  com- 
mon carrier  for  hire  of  passengers  and  freight.  The 
law  is  the  paramount  rule  of  action  for  the  government 
of  its  affairs,  and  no  rule  can  have  any  validity  that 
contravenes  the  statute.  A  by-law,  therefore,  to 
expel  a  passenger  between  stations  who  offers  to  pay 
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his  fare  is  an  absolute  nullity.  If  it  were  not  so  the 
corporation  would  be  greater  than  the  power  creating 
it  This  question  was  before  the  supreme  court  of  Il- 
linois in  the  case  of  Illinois  Central  JB.  jR.  Co.  v.  Sut- 
toHj  58  111.,  891,  401.  The  court  say:  "If  the  order 
was  given  conductors  of  freight  trains,  before  leaving 
a  station,  to  visit  the  caboose  car  and  demand  a  sight 
of  the  tickets,  and  if  any  passenger  is  there  without  a 
ticket, peremptorily  decline  to  take  him,  and  if  he  per- 
sists in  remaining,  then  forcible,  if  necessary,  expel 
him  from  the  car.  Either  this  rule  must  be  adopted, 
or  the  conductors  of  such  train  must  be  authorized  to 
receive  feres."  In  the  case  of  Boach  v.  Karr^  18  Kans., 
529,  the  court,  in  speaking  of  the  enforcement  of  the 
rule,  say':  "  Such  a  rule  ought  also  to  be  enforced  by 
preventing  passengers  from  taking  passage  on  a  freight 
train,  rather  than  by  putting  them  off  after  half  of  the 
journey  is  completed."  If  passengers  lawfully  entering 
a  car  and  ready  and  willing  to  pay  fare,  can  be  ejected 
from  the  cars  miles  away  from  any  station,  or  perhaps 
from  a  residence,  for  the  simple  failure  to  comply  with 
a  rule  of  which  they  may  have  been  ignorant,  it  will  be 
attended  with  great  hardship.  And  as  the  rule  must 
apply  to  all,  alike  to  the  infant  and  invalid  as  well  as 
the  robust  and  strong,  and  at  all  seasons  of  the  year, 
there  is  reason  to  suppose  that  in  some  cases,  at  least, 
its  enforcement  will  be  attended  with  permanent  injury 
to  the  health,  if  not  loss  of  life. 
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Simpson  S.  Reynolds,  plaintiff  in  error,  v.  The  Bur- 
lington &  Missouri  River  Railroad  Company  in 
Nebraska,  defendant  in  error. 

1.  Evidence:    insufficient  to  sustain  ysrdict.    In  the  case 

presented,  the  plaintiff  introduced  his  evidence  and  rested. 
Thereupon  the  defendant  moved  a  non-suit,  on  the  ground  of 
the  insufficiency  of  the  evidence,  which  was  granted.  Evidence 
examined  and  held  inadequate  to  support  a  verdict  for  the 
plaintiff. 

2.    :    non-suit.    When  the  evidence  produced  hy  the  plaintiff 

is  not  sufficient  to  support  a  verdict  in  his  favor,  a  non-suit  is 
proper. 

8.  Breach  of  Contract.  In  an  action  to  recover  damages  for 
breach  of  contract  by  the  defendant,  if  the  plaintiff  himself  is 
in  inexcusable  default,  he  cannot  recover. 

4.  Unexecuted  Waiver :  consideration  essential.  A  suf- 
ficient consideration  is  essential  to  the  enforcement  of  an  unexe^- 
cuted  agreement  to  waive  prompt  payment  according  to  the 
conditions  of  a  written  contract  for  the  sale  of  land,  where  time 
is  made  essential. 

Error  to  the'  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J. 

Larnby  Billingsley  ^  Lambertsonj  for  plaintiff  in  error. 
The  pre-emption  contract,  and  payments  and  improve- 
ments under  it,  waa  not  a  mere  option  agreement  to 
purchase.  Perkins  v.  Hadsell,  50  HI,  216.  If  it  were, 
its  terms  had  been  waived  and  varied  by  the  parties. 
The  reply  put  in  issue  conditions  precedent.  BirdsaU 
V.  Carter y  5  Neb.,  517.  Nichols  v.  Hail,  4  Neb.,  214. 
Livesey  v.  Hotels  6  Neb.,  60.  Kellogg  v.  Lavender ,  9 
Neb.,  418.  The  question  of  waiver  is  one  of  fact. 
Page  v.  Greeley^  75  III,  400.  If  vendor  has  disabled 
himself  from  conveying,  purchase  money  and  damages 
may  be  recovered.  Eaton  v.  Redick^  1  Neb.,  805.  Foley 
V.  McKeegajiy  4  la.,  2.     Pumpelly  v.  Phelps,  40  N.  Y.,60 
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T.  M.  Marquetty  for  defendant  in  error.  Plaintiff 
was  in  default.  Longioorth  v.  MitcheU^  26  Ohio  St.,  834, 
Gilbert  v.  Forty  28  Id.,  277.  The  right  to  improvements 
was  forfeited.  The  petition  makes  no  such  claim. 
Hansehild  v.  Stafford,  25  la.,  428.  Smith  v.  Trustees^ 
28  Id.,  500.  Petition  alleges  absolute  contract  of  sale — 
proof  shows  unfulfilled  option  to  buy.  There  was  no 
new  consideration  for  the  waiver  alleged.  JR.  R.  Co. 
V.  Buckley y  21  Kans.,  296.  Hughes  v.  Davis,  40  CaL, 
117.     Bliss  V.  Shwarts,  65  N.  T.,  448. 

Lake,  J. 

The  action  below  was  based  upon  an  alleged  breach, 
by  the  defendant,  of  a  contract  known  as  a  **  pre-emp- 
tion certificate,'*  issued  by  the  company  to  the  plaintiff 
on  the  15th  day  of  April,  1872.  By  the  terms  of  this 
certificate  the  defendant  bound  itself  to  sell  the  land 
in  controversy  to  the  plaintiff",  upon  certain  terms  and 
conditions,  to  be  embodied  in  a  more  formal  contract, 
alter  the  company  had  obtained  its  patent  from  the 
United  States.  This  formal  contract,  it  was  stipulated, 
should  be  applied  for  by  the  purchaser  within  sixty  days 
alter  receiving  notice,  which  the  company  was  to  give, 
that  the  patent  had  been  obtained.  Among  the  sever- 
al provisions  of  this  pre-emption  certificate,  was  this : 
"In  case  the  pre-emption  applicant  shall  fail  to  pay  for, 
or  enter  into  contract  to  pay  for  the  land  which  he  may 
have  pre-empted  before  the  expiration  of  said  sixty 
days,  he  will  thereby  lose  all  benefit  of  his  pre-emp- 
tion right,  and  the  money  which  he  may  have  paid 
thereon  will  be  forfeited.  In  case  a  pre-emption  appli- 
cant shall  neglect  or  refuse  to  comply  with  the  terms 
and  conditions  above  named,  and  shall  so  forfeit  his 
pre-emption  right,  he  will  also  forfeit  all  improvements 
that  he  may  have  made  upon  the  land." 

As  to  what  the  terms  of  the  contract  subsequently 
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to  be  made  were  to  be,  the  petition  is  almost  silent. 
In  one  place  it  is  alleged  that  the  company  agreed  to 
"  make  a  contract  with  the  plaintiff  in  the  usual  form, 
for  the  sale  of  the  land,  *  *  *  which  contract 
was  to  be  in  usual  form,  for  warranty  deed  of  said 
premises  when  the  same  was  paid  for,  in  accordance 
with  the  terms  then  agreed  upon  between  this  plaintiff 
and  the  said  defendant,  of  long  credit,  or  ten  years 
credit,  but  which  terms  of  payment  were  afterwards, 
by  mutual  agreement,  *  *  *  wholly  set  aside  and 
waived."  This  is  the  substance  of  the  charge  on  this 
point,  although  several  times  repeated  with  slightly 
changed  phraseology.  This  informs  us  that  the  con- 
tract was  to  be  in  ^^  usual  fomiy"  and  for  a  "  warranty 
deed"  of  the  land,  when  ^^paid  for  in  accordance  with 
the  terms  agreed  upon."  But  contracts  for  the  sale  of 
realty  are  not  of  so  uniform  a  structure  that  courts  can 
judicially  know  the  terms  of  a  particular  one  by  being 
told  that  it  is  for  the  sale  of  land.  So,  too,  of  the  terms 
of  payment — the  several  amounts,  and  time  of  each — 
the  court  cannot  know  them  by  being  told  that  they 
were  those  "agreed  upon,"  especially  when  this  is  im- 
mediately followed  by  the  declaration  that  they  were 
afterwards  "  wholly  set  aside  and  waived,  "without  any 
others  being  substituted  for  them. 

The  plaintiff',  however,  concedes  that  he  did  not  com- 
ply with  the  terms  of  payment,  whatever  they  were, 
whereby,  according  to  a  clause  of  the  certificate  above 
quoted,  he  lost  "all  benefit  of  his  pre-emption  right," 
his  payments  previously  made,  and  improvements  on 
the  land,  unless  in  some  way  relieved  from  the  for- 
feiture. And  he  endeavors  to  thus  relieve  himself  by 
alleging  that  "  during  the  year  1875,  the  said  defend- 
ant, to  induce  the  plaintiff  to  continue  to  cultivate  and 
improve  the  said  premises,  and  enhance  their  value, 
and  to  finally  pay  for  the  same,  expressly  agreed  to 
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waive,  and  did  waive  any  and  all  further  payment 
for  said  lands,  according  to  the  terms  of  said  contract, 
so  far  only  as  the  time  of  payment  was  concerned,  and 
expressly  agreed  with  the  plaintiff  if  he  would  not 
abandon  said  lands  and  said  contract,"  which  he  says 
he  then  contemplated  doing, "  but  would  go  on  and  cul- 
tivate, and  improve  the  same,  that  the  plaintiff  might 
pay  for  the  same  whenever  it  should  become  conve- 
nient" for  him  to  do  so.  This  matter  thus  plead  in 
avoidance  of  the  otherwise  conceded  forfeiture  was  in 
issue,  and  on  the  trial  was  the  pivotal  question. 

We  have  exceedingly  grave  doubts  as  to  whether  the 
petition  states  a  cause  of  action,  but,  without  expressly 
deciding  this  question,  we  will  pass  to  the  evidence  of 
the  alleged  waiver  of  payments,  and  see  whether  the 
non-suit  granted  by  the  court  below,  which  is  the  prin- 
cipal error  complained  of,  was  proper. 

From  a  copy  of  the  pre-emption  certificate,  and  the 
other  evidence  offered  by  the  plaintiff,  we  learn  that 
the  consideration  to  be  paid  for  the  land  was  ten  dol- 
lars per  acre.  Also  that  the  term  "  long  credit,"  men- 
tioned in  the  petition,  meant  that  for  each  of  the  first 
two  years  succeeding  the  purchase,  the  plaintiff  was 
obliged  to  pay  annually,  in  advance,  six  per  cent  inter- 
est on  the  principal,  and  annually  thereafter  one-ninth 
of  the  principal,  together  with  interest  as  above  on  the 
amount  remaining  unpaid.  Of  these  several  payments 
thus  provided  for  in  the  pre-emption  certificate,  the 
only  ones  made  were  those  of  the  interest  for  the  first 
three  years,  the  last  two,  however,  long  after  they  were 
due ;  the  last  one  being  August  17th,  1874,  of  the  in- 
terest due  April  15th,  of  that  year,  No  other  pay- 
ments have  ever  been  made,  or  tendered.  And  it  is 
conceded  that  on  October  81st,  1877,  the  defendant 
gold  the  same  land  to  one  Allen  Price,  which  is  the 
breach  of  contract  complained  of. 
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As  to  the  alleged  waiver  of  payment,  "  according  to 
the  terms  of  said  contract,"  there  was  really  no  evi- 
dence for  the  jury  to  pass  upon  except  the  receipt  of 
the  two  installments  of  over-due  interest.  All  that  can 
reasonably  be  claimed  from  the  other  acts  and  sayings 
of  the  agents  of  the  company  is,  that  they  evinced  a 
decided  willingness  to  not  insist  upon  a  literal  com- 
pliance with  the  agreement  in  this  particular.  This 
disposition  is  clearly  shown  by  the  two  letters  intro- 
duced by  the  plaintiff,  and  on  which  he  chiefly  relies 
to  make  out  his  alleged  case  of  waiver.  The  first  of 
these  letters  was  written  June  24th,  1875,  in  answer 
to  one  from  the  plaintiff,  giving  his  reasons  for  not 
meeting  payments  previously  due,  and  then  unpaid.  It 
was  in  these  words:  ^'I  hope  matters  are  not  as  bad 
with  you  as  you  state  in  yours  of  torday ;  but  if  it  will 
be  any  help  to  you,  we  will  wait  until  you  can  feel  it 
is  your  interest  without  injuring  yourself,  to  make  us 
a  payment  on  account.  We  want  all  we  can  get,  but, 
nevertheless,  not  so  much  so  as  to  oppress  those  who  are 
in  reality  huilding  the  country  up,  and  you  will  always 
find  the  company  willing  to  meet  you,  or  any  of  their 
purchasers  half-way,  just  so  long  as  they  are  satisfied 
that  they  are  helping  honest  and  stirring  men,  who  are 
struggling  to  do  the  best  they  can  under  the  circum- 
stances. 

"  Signed,  A.  E.  Touzalin, 

"Land  Commissioner."     ' 

This  waiver,  if  it  may  be  called  such,  was  not  only 
without  consideration,  which  was  essential,  and  purely 
voluntary,  but  fixed  no  time  within  which  the  overdue 
payments  would  be  received.  In  this  respect  it  falls 
far  short  of  supporting  the  allegation  that  the  times  of 
making  payments  were  postponed  as  an  inducement 
to  the  plaintiff  not  to  abandon  the  land,  etc.  So  &t 
as  the  evidence  shows,  nothing  more  of  importance  oo- 
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curred  until  June  8th,  1877,  at  which  time  four-ninths 
of  the  principal,  three  years'  interest,  together  with  a 
large  amount  which  the  company  had  paid  for  taxes 
oh  the  land,  were  due.  On  that  day,  another  letter 
from  the  same  source  was  sent  to  the  plaintiff,  of  which 
the  foUowingis  a  copy: 

^^ Simpson  S.  ReynoldSy  Esq,,  Seward,  Neb.: 

"  Dear  Sir — Having  received  nothing  from  you  since 
Sept.  30th,  1874,  and  having  compelled  us  to  pay  the 
taxes  for  several  years  on  this  land,  we  are  inclined  to 
think  that  it  is  time  for  you  to  do  something  toward 
payment  of  arrearages  on  your  contracts.  The  condi- 
tion is  such  that  the  land  at  present  is  not  a  source  of 
revenue  to  us,  and  we  must  ask  what  arrangements 
you  can  make  respecting  the  payments  long  past  due, 
as  we  cannot  carry  you  longer  in  this  unsatisfactory 
manner.  «  «  * 
"Signed,  A.  E.  Touzalin,  L.  C." 

*This  letter  was  received  by  the  plaintiff  over  four 
months  before  the  company  sold  the  land  to  Price,  but 
he  did  not  answer  or  pay  any  attention  whatever  to  it. 
On  his  cross-examination  as  to  this  letter,  the  follow- 
ing was  brought  out: 

Q.  You  never  answered  this  last  letter  of  the  com- 
pany? 

A.  I  think  not.  /  thought  it  was  none  of  their  busi- 
ness. 

This  certainly  was  a  bad  showing  for  the  plaintiff 
himself  to  make,  and  it  hardly  commends  him  to  the 
court  as  one  who  was  honestly  striving  to  meet  the 
obligations  he  had  assumed.  The  company  had  dealt 
very  leniently  with  him  for  several' years,  and  doubt- 
less would  have  continued  to  do  so,  had  he  evinced 
any  disposition  to  do  what  was  reasonable  himself. 
Where  one  is  so  flagrantly  in  default  himself  in  the 
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performance  of  a  contract  ae  was  this  plaintiff,  and 
shows  no  desire  or  willingness  to  perform  his  part  of 
it,  he  is  certainly  in  no  situation  to  complain  or  to  seek 
damages  for  its  non-performance  by  another. 

After  a  careful  consideration  of  the  evidence  pro- 
duced by  the  plaintiff,  we  think  the  company  was  jus- 
tified in  treating  the  pre-emption  agreement  as  aban- 
doned by  the  plaintiff,  and  in  selling  the  land  to  another. 
There  was  not  evidence  that  would  have  justified  a 
verdict  for  the  plaintiff,  and  the  non-suit  therefore  was- 
properly  ordered. 

JUDGMBNT  AFFIRMED. 


Thb  Missouri  Valley  Land  Company,  appellee,  v» 
D.  W.  Bushnell  and  John  Pollock,  appellants. 

1.  Fraotioe:    pliadino:     dsmurbsr.     A  demurrer  to  a  peti- 

tion only  lies  to  the  statement  of  facts  constituting  the  supposed 
cause  of  action,  not  to  the  prayer  for  relief,  which  may  be  much 
in  excess  of  what  those  facts  warrant  the  court  to  grant. 

2.    :     :    JOIKDSB  IK  DSMURBSR.     It  is  a  well-settled 

rule  of  practice  that  where  several  defendants  join  in  a  general 
demurrer  to  a  petition  which  states  a  cause  of  action  as  to  one 
of  them,  the  demurrer  will  be  overruled. 

8.  Corporate  Power.  Want  of  capacity  in  a  corporation,  which 
is  the  vendor  in  a  contract  for  the  sale  of  real  estate,  to  take  a 
title  to  or  hold  such  property,  cannot  be  successfully  urged  by 
the  vendee  or  his  assignee,  to  defeat  a  recovery  of  the  agreed 
price,  in  an  action  on  the  contract. 

4.    .     Where  a  corporation  is  incompetent  by  its  charter  to 

take  a  title  to  real  estate,  a  conveyance  to  it  is  not  void,  but 
only  voidable,  and  the  sovereign  only  can  object  It  is  valid 
until  assailed  in  a  direct  proceeding  for  that  purpose. 

6.  Contraot  for  the  sale  of  real  estate  valid  although 
not  witnessed  or  acknowledged.  As  between  the  par- 
ties  to  it,  and  as  to  those  having  knowledge  of  its  existence,  a 
written  contract  for  the  sale  of  real  estate  is  valid  although, 
neither  witnessed  nor  acknowledged. 
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6.  Fraud  as  a  defense.  To  make  fraudulent  acts  available  as  a 
defense  to  an  action,  they  must  appear  to  have  prejudiced  him 
who  pleads  them.  And  in  the  absence  of  averment  and  proof 
to  that  effe^it,  fraud  cannot  be  presumed  to  have  been  injurious. 

Appeal  from  Washington  county.  One  Blair  con- 
tracted to  sell  one  Bushnell  certain  lots,  then  assigned 
his  interest  to  the  S.  C.  A  P.  R.  R.  Co.,  appellee's 
grantor.  Bushnell,  who  was  to  make  deferred  pay- 
ments and  pay  subsequent  taxes,  assigned  his  interest 
to  Pollock.  Action  to  collect  deferred  payments  and 
taxes  paid.  Defendants  demurred,  and  demurrer  be- 
ing overruled,  answered.  Decree  for  plaintiffs  and 
sale  ordered,  from  which  defendants  appeal.  Tried 
below  before  Savage,  J. 

i.  W.  Osborn,  for  appellants,  cited  Gen.  Stat.,  sees. 
74,  76,  81,  85,  95,  and  97,  chap.  XI.  Id.,  208.  R.  S., 
1866,  chap.  48,  sec.  68. 

Joy  ^  Wright,  for  appellee,  cited  Vose  v.  Woodford,  29 
Ohio  St.,  245.  Pottinger  v.  Garrison,  8  Feb.,  221. 
C&weU  V.  Ool  Springs  Co.,  U.  S.,  Oct.  T.,  1879.  Am.  ^ 
Christian  Union  v.  Youni,  U.  S.,  Oct.  T.,  1879.  So.  Pac. 
By.  Co.  V.  Orion,  9  Law  Reporter,  188.  C.,B.  ^  Q.  v. 
Lewis,  4  N.  W.  R.,  852.  State  v.  Sherman,  22  Ohio  St., 
488.  National  Bank  v.  Matthews,  98  TJ.  S.,  621.  Wilber 
V.  Paine,  1  Ohio,  254.  Kerr  on  Fraud  and  Mistake,  78- 
74. 

Lake,  J. 

The  first  objection  made  by  appellants*  counsel  to 
the  action  of  the  district  court  is  that  "  the  demurrer 
to  the  amended  petition  asking  a  judgment  for  defic- 
iency should  have  been  sustained  as  to  the  defendant 
Pollock,  he^being  only  an  assignee,  and  there  being 
no  privity  of  contract  between  him  and  the  plaintiffi'* 
15 
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To  this  objection  it  may  be  answered:  firsts  that  no 
such  judgment  is  asked  or  rendered  against  the  de- 
fendant Pollock:  and  second,  that  even  if  such  had  been 
the  prayer  of  the  petition,  it  would  have  been  no 
ground  of  demurrer.  A  demurrer  to  a  petition  only 
lies  to  the  statement  of  facts  constituting  the  supposed 
cause  of  action,  not  to  the  prayer  for  relief,  which  may 
be  much  in  excess  of  what  those  facts  warrant  the  court 
to  grant.  Here  the  demurrer  is  by  both  defendants 
jointly  and  general.  In  such  case  if  the  petition  state 
a  cause  of  action  against  either  of  the  defendants,  the 
demurrer  will  be  overruled  as  to  both.  This  is  a  rule 
of  practice  which  is  well  settled  in  this  state.  Dunn  v. 
Gibson^  9  Neb.,  518.  We  are  not  forced,  however,  to 
apply  this  rule,  for,  as  we  think,  the  facts  alleged  am- 
ply support  the  judgment  which  the  court  gave. 

Under  the  second  head  of  the  appellants'  brief,  it  is 
contended  that  the  demurrer  should  have  been  sus- 
tained as  to  the  defendant  Bushnell  also.  This  point 
is  aimed  at  the  very  root  of  the  plaintiff's  case,  the 
ground  taken  being  that,  as  shown  by  the  petition,  the 
contract  for  the  sale  of  the  lots  to  Bushnell  having  been 
made  by  an  agent,  and  in  the  interest  of  the  Sioux 
City  and  Pacific  Railroad  Company,  was  absolutely 
void,  for  the  reason  that  this  company  was  not  author- 
ized by  its  charter  to  hold  or  deal  in  real  estate  of  this 
description.  Admitting  all  that  is  claimed  as  to  the 
want  of  authority  on  the  part  of  this  company  by  its 
charter  to  take  or  hold  real  estate  except  for  certain 
specified  purposes,  still  the  conclusion  sought  to  be 
drawn  therefrom  -does  not  follow.  Authorities  of  the 
highest  character  are  abundant  to  the  effect  that  the 
appellants  cannot  successfully  urge  such  incapacity, 
even  if  it  existed,  as  a  defense  to  an  action  upon  this 
contract  through  which  they  have  acquired  and  en- 
joyed property  rights  in  the  lots  in  question.     Bush- 
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nell  clearly  recognized  the  authority  of  his  vendor  by 
taking  the  contract,  and  he  does  not  complain  that  he 
has  not  received  all  that  it  was  contemplated  he  should 
under  it. 

In  National  Bank  v.  Matthews,  8  Otto,  621,  it  is  said 
that  even  "  where  a  corporation  is  incompetent  by  its 
charter  to  take  a  title  to  real  estate,  a  conveyance  to  it 
is  not  void,  but  only  voidable,  and  the  sovereign  only 
can  object  It  is  valid  until  assailed  in  a  direct  pro- 
ceeding instituted  for  that  purpose."  To  the  same 
effect  are  the  following:  Cowel  v.  Springs  Company j 
10  Otto,  56.  Christian  Union  v.  Yount,  11  Id.,  852. 
Am.  Bible  Society  v.  Marshall,  15  Ohio  St.,  587.  -ZVb- 
Uma  Waier  and  Mining  Co.  v.  Clarkiny  14  Cal.,  543. 

In  view  of  the  concession  made  by  the  appellants, 
that  the  railroad  company  had  power  not  only  to  ac- 
quire by  gift,  or  purchase,  such  real  estate  as  was  ne- 
cessary for  the  construction  and  operation  of  its  road, 
but  also  to  hold  and  control  such  other  land  as  may 
have  been  granted  to  aid  such  construction,  we  might 
have  disposed  of  this  point  upon  this  other  and  equally 
satisfactory  ground,  viz.:  That  it  is  not  shown,  either 
by  averment  or  proof,  how,  or  for  what  purpose,  the 
interest  of  the  company  in  this  real  estate,  which  Blair 
controlled  for  its  benefit,  was  acquired.  We  are  not  at 
liberty  to  presume  that  in  these  dealings  the  company 
transcended  its  powers.  Even  if  the  plea  of  rdira  vires 
were  available  to  the  defendants,  it  would  be  required 
of  them  first  to  aver  and  prove  that  the  lands  were  not 
such  as  the  company  could  legally  hold  and  control. 

The  third  point  is  barely  worthy  of  a  passing  notice. 
It  is  that  the  contract,  although  in  writing,  "is  void, 
and  not  sufScient  in  law  to.  create  an  interest  or  estate 
in  lands."  And  why  so?  Simply  because  it  was  not 
witnessed  and  acknowledged  as  is  required  in  the  case 
of  deeds  of  real  estate  under  the  recording  act     The 
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record  before  us  presents  no  ground  on  which  to  raise 
this  question,  for  both  the  answer  and  the  stipulation 
of  facts  admit  the  execution  of  the  contract  by  the  par- 
ties as  alleged  in  the  petition.  But  without  this  conces- 
sion as  between  the  parties  to  it  and  their  privies,  no 
rights  of  innocent  third  persons  intervening,  this  con- 
tract is  effective  for  all  that  its  terms  import  It  is 
not  a  deed,  as  this  word  is  commonly  understood,  but 
simply  an  agreement  to  make  a  deed  upon  the  per- 
formance of  certain  stipulations  by  the  purchaser  of 
the  lots.  As  between  the  parties  to  it,  and  also  as  to 
those  having  knowledge  of  its  existence,  it  answers 
every  requirement  of  the  statute  to  secure  to  the  vendee 
the  whole  interest  which  it  purports  to  convey,  and  to 
protect  him  in  it  without  further  formality.  Sec.  6^ 
Oh.  25,  Gen.  Statutes,  892. 

The  fourth  and  only  other  point  made  in  the  brief^ 
is  that  of  assumed  fraud  in  the  auction  sale  of  lots  in 
the  town  of  Blair,  at  which  this  purchase  was  made^ 
by  the  employment  of  by-bidders  to  advance  the  prices, 
and  by  oral  declarations  on  the  day  of  sale  that  all  pur- 
chasers of  lots  on  certain  streets  would  be  required  ta 
make  valuable 'improvements  thereon  as  a  condition 
precedent  to  the  delivery  of  deeds  therefor,  which  con- 
dition in  several  instances  was  not  insisted  upon^ 
whereby,  as  is  argued,  those  streets  were  not  im- 
proved to  the  extent  that  purchasers  of  lots  in  that  vi- 
cinity had  a  right  to  expect,  and  would  have  real- 
ized had  the  published  conditions  been  strictly  en- 
forced in  all  cases. 

There  is  no  merit  in  this  objection.  It  is  not  averred 
that  these  acts  of  alleged  fraud  resulted  in  any  injury 
whatever  to  the  defendants.  It  is  not  even  intimated 
that  these  by-bidders  bid  on  the  two  lots  purchased  by 
Bushnell,  nor  that  their  presence  induced  him  ta 
agree  to  pay  more  than  they  were  worth,  or  than  he 
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otherwise  would  have  done.  There  is  nothing  either 
in  the  answer  or  evidence  which  would  justify  a  court 
in  drawing  the  inference  that  any  of  these  acts  of  fraud 
influenced  the  conduct  of  either  of  the  defendants  in 
the  remotest  degree,  or  caused  them  the  slightest  dam- 
age. To  make  fraudulent  acts  available  as  a  defense 
to  an  action,  they  must  appear  to  have  prejudiced  him 
who  pleads  them.  In  the  absence  of  averment  and 
proof  to  that  effect,  fraud  cannot  be  presumed  to  have 
been  injurious.  Clark  et  cd.  v.  Tennant,  6  Neb.,  649. 
We  see  no  reason  for  disturbing  the  judgment  of  the 
district  court,  and  it  is  aflirmed. 

JUDGMBNT  AfFIRMBD. 


Thirza  Rot,  appellee,  v.  K.  B.  McPhersok,  and 
Foster  &  Towsleb,  appellants. 

Equity:  bzcrkt  trust:  crxditors  07  trustzb.  In  March,  1864, 
the  plaintiff,  Mrs.  Boy,  hy  her  brother,  purchased  the  land  in 
controversy,  with  her  own  money,  derived  from  the  estate  of  her 
deceased  father.  The  title,  contrary  to  her  directions,  was  taken 
to  her  husband,  George  Boy,  instead  of  herself,  which  fact  she 
learned  immediately  upon  the  delivery  of  the  deed,  which  was 
duly  recorded.  So  far  as  shown,  she  made  no  objection,  but 
permitted  him  to  retain  the  title  until  August,  1877,  when  he 
conveyed  it  to  a  third  person,  with  a  view  of  having  him  con- 
vey it  to  her,  which  he  did  in  March,  1878.  During  the  time 
George  Boy  so  held  the  title  he  engaged  in  mercantile  ventures, 
obtaining  credit  and  contracting  debts  on  the  faith  of  his  being 
the  absolute  owner  of  the  land.  These  debts  were  put  in  Judg- 
ment, which  were  liens  on  the  land  when  George  Boy  parted 
with  the  legal  title.  Afterwards  executions  were  issued  and 
levied  on  the  land,  which  was  about  to  be  sold  by  the  sheriff, 
when  this  action  was  brought  to  enjoin  the  sale.  Held,  that,  as 
between  Mrs.  Boy  and  these  creditors,  their  equity  must  be  pre- 
ferred, and  the  injunction  denied. 
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Appeal  from  the  district  court  for  Richardson  county. 
Tried  below  before  Wbavbr,  J. 

George  P.  VU^  for  appellants,  cited  Story's  Eq.  Jnr.^ 
sees.  884  to  892, 1586.  1  Greenl.  Ev.,  207.  Tyler  on  Inf. 
&  Cov.,  448.  Bussell  v.  Lang,  8  N.  W.  R.,  75.  Hatch 
V.  Gray,  21  la.,  29.  Schweizer  v.  Tracy,  76  HI.,  860. 
Toung  r.  HMs,  5  Neb.,  488.    Bank  v.  Shaffer,  9  Neb.  1. 

U.  W.  Thomas,  for  appellee,  contended  that  plaintiiPs 
possession  was  notice  of  her  rights,  and  that  she  occu- 
pied the  land  as  a  homestead.  Cited  on  question  of 
estoppel  McAfferty  v.  Oonover,  7  Ohio  St,  105.  Moore 
V.  Heavies,  15  Kans.,  150.  Johnston  v.  Turner,  29  Ark., 
280.    Thompson  on  Homesteads,  sec.  408. 

Lakb,  J. 

The  debts  on  which  the  several  judgments  in  &vor 
of  the  appellants,  McPherson  and  Foster  &  Towslee, 
were  rendered,  were  contracted  by  Cteorge  Roy,  the 
husband  of  the  plaintiff,  while  he  was  the  ostensible 
owner  of  the  land  in  controversy,  the  legal  title  being 
in  him  in  fact,  and  as  shown  by  the  record  of  deeds  of 
the  proper  county.  And  there  the  title  still  was  until 
after  those  parties  had  obtained  their  judgments,  and 
the  same  had  become  liens  thereon. 

The  finding  of  the  district  court  on  the  pleadings 
and  evidence  was,  Jirst,  generally  for  the  plaintiff,, 
which  was  followed  by  a  special  finding  on  a  single 
point  in  these  words,  viz.:  "That  the  defendants,  Fos- 
ter &  Towslee,  gave  the  credit  to  George  Roy  solely 
upon  the  representation  of  said  Roy  that  he  owned 
the  land;  and  that  the  record  showed  the  title  to  be  in 
said  George  Roy."  We  find  that  this  special  finding 
is  fully  supported  by  the  evidence,  which  shows,  with- 
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out  contradiction,  that  before  giving  the  credit  to  Roy 
they  took  the  precaution  to  search  the  records  of  deeds 
of  Richardson  county,  and  found  the  legal  title  to  be 
in  him,  where  it  had  rested  for  nearly  eight  years. 
And  this  fact  was  the  inducement  for  giving  the  credit, 
which,  without  itj  would  have  been  withheld.  The 
evidence  also  shows  that  Roy  is  insolvent  and  unable 
to  pay  his  debts.  These  facts  are  placed  beyond  con-, 
troversy. 

As  to  the  claim  of  the  defendant,  McPherson,  there 
was  no  special  finding,  but  an  examination  of  the  evi- 
dence convinces  us  that  a  large  portion,  if  not  the 
whole  of  it,  was  for  supplies  furnished  for  the  use  of 
Roy's  family,  and  while  the  title  to  the  land  was  in 
him.  Therefore,  on  general  principles,  it  seems  but 
equitable  that,  as  against  the  claim  of  Mrs.  Roy,  he 
should  be  permitted  to  look  to  the  land  for  payment. 

But  what  are  the  equities  of  Mrs.  Roy,  as  shown  by 
the  record,  in  respect  to  this  land?  At  the  time  of  its 
purchase  the  land  was,  doubtless,  paid  for  with  money 
obtained  by  her  from  the  estate  of  her  deceased  father; 
and  the  intention  may  have  been,  as  she  says  it  was,  to 
take  the  title  to  herself,  instead  of  having  it  conveyed 
to  her  husband.  However,  her  full  knowledge,  imme- 
diately upon  the  delivery  of  the  deed,  that  he  was  the 
grantee,  together  with  the  fact  that  she  let  the  title  re- 
main in  him  during  so  many  years,  is  pretty  strong 
evidence  to  the  contrary.  Whatever  her  intention  in 
this  matter  may  have  been,  her  acquiescence  in  what 
was  done  for  so  many  years,  whereby  George  Roy  was 
given  a  credit  among  business  men  which  otherwise 
he  would  not  have  had,  and  was  enabled  to  contract 
these  debts,  must  be  held  to  estop  her  now  from  assert- 
ing her  equity  as  against  that  of  creditors  who,  in  con- 
sequence of  her  acquiescence  and  silence,  have  been 
misled,  and  thus  induced  to  part  with  their  property. 
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Under  the  head  of  "  Constructive  Fraud,"  Story,  in 
his  Equity  Jurisprudence,  says:  "Another  class  of 
constructive  frauds  of  a  large  extent,  and  over  which 
courts  of  equity  exercise  an  exclusive  and  very  salutary 
jurisdiction,  consists  of^  those  where  a  man  designedly 
or  knowingly  produces  a  false  impression  upon  an- 
other, who  is  thereby  drawn  into  some  act  or  contract 
injurious  to  his  own  rights  or  interests."  And  fiirther : 
"  That  if  a  party  by  the  willful  suggestion  of  a  false- 
hood, is  the  cause  of  prejudice  to  another,  who  has  a 
right  to  a  full  and  correct  representation  of  the  fact, 
his  claim  ought  in  conscience  to  be  postponed  to  that 
of  the  person  whose  confidence  was  induced  by  his 
representation.  And  there  can  be  no  real  difference 
between  an  express  representation  and  one  that  is  nat- 
urally or  necessarily  implied  from  the  Circumstances. 
The  wholesome  maxim  of  the  law  upon  this  subject  is, 
that  a  party  who  enables  another  to  commit  a  fraud,  is 
answerable  for  the  consequences." 

If  we  concede  all  that  the  plaintiff  claims  respecting 
the  purchase  and  payment  for  this  land,  and  consider 
her  laches  in  leaving  the  title  in  her  husband  for  so 
many  years,  and  under  such  circumstances  as  are  here 
proved,  it  is  impossible  under  the  rule  just  stated  to 
hold  that  her  equities  are  equal  to  those  of  the  defend- 
ants. Whether  she  intended  it  or  not,  the  legal  title 
was  placed  in  George  Roy,  and  she  knew  it.  So  far 
as  the  public  was  advised,  she  laid  no  claim  whatever 
to  it  other  than  as  his  wife.  She  stood  by  and  saw  him 
engage  in  business  ventures,  and  knew,  or  rather,  was 
bound  to  know,  that  his  apparent  ownership  of  the 
land  assisted  in  giving  him  credit  on  which  debts  would 
very  likely  be  contracted.  And  debts  were  in  fact 
contracted  on  the  strength  of  such  ownership.  After 
all  this,  it  would  be  the  extreme  of  injustice  to  say  that 
her  secret  equity  is  superior  to  the  lien  acquired  by 
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these  defendants.  ^^It  is  the  dictate  of  natural  justice 
that  he  who,  having  a  right  or  interest,  by  his  conduct 
influences  another  to  act  on  the  faith  of  its  non-exist- 
ence, or  that  it  will  not  be  asserted,  shall  not  be 
allowed  to  afterwards  maintain  it  to  his  prejudice." 
Mc Govern  v.  Knox,  21  Ohio  St.,  547. 

We  are  of  the  opinion  that  the  equities  of  the  case 
are  with  the  defendants.  Wherefore  the  decree  of 
the  district  court  must  be  reversed,  the  injunction  dis- 
solved, and  the  case  dismissed  at  the  costs  of  plainti£ 

Judgment  ACcoRniNaLY. 


LuDwio  Lent,  plaintiff  in  error,  v.  The  B.  k  M. 
R.  R.  Co.  IN  Nebraska,  defendant  in  error. 

1.  Contract  for  Sale  of  Land:  time  msintial:  waiveb. 
Where  in  a  contract  for  the  sale  of  land  on  credit,  payment  to 
be  made  in  installments  on  days  definitely  fixed,  and  time  being 

-essential,  with  penalty  of  forfeiture  for  want  of  punctuality,  the 
mere  receipt  of  one  or  more  payments  overdue  does  not  of  itself 
operate  as  a  waiver  of  the  right  to  declare  a  forfeiture  for  non- 
payment of  installments  subsequently  falling  due. 

2.    .    The  simple  act  of  receiving  a  payment  after  the  day 

when  the  payee  was  bound  to  accept  it,  without  more,  is  no  ex- 
cuse for  laches  in  making  future  payments. 

3.  Evidence:  fracticb:  diheotino  a tbrdict.  Where  there 
is  no  evidence  before  a  jury  authorizing  a  verdict  in  favor  of 
the  plaintiff,  it  is  proper  for  the  court  to  direct  them  to  find  for 
the  defendant. 

Error  from  the  district  court  for  Saunders  county. 
Tried  below  before  Post,  J. 

r.  B.   Wilson  and  M.  H.  Sessions,  for  plaintiff  in 
error,  contended  there  was  a  waiver  of  the  forfeiture 
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of  the  contract,  and  whether  there  was  or  not  was  a  ques- 
tion for  the  jury.  DiUeber  v.  Insurance  Co.y  76  N.  Y., 
570.  Prmtke  v.  Ins.  Co.,  77  N.  Y.,  483.  Insurance  Co. 
V.  French,  80  Ohio  St.,  240.  A  non-suit  should  not 
have  been  granted.  .  Suiton  v.  Wauwatoosa,  29  Wis.,  33. 
Grant  v.  Oropsey,  8  Neb.,  209.  State  Ins.  Co.  v.  Todd, 
88Pa.St,  272. 

Marquett  ^  Detoeese,  for  defendant  in  error. 

Lake,  J. 

This  case  in  principle  is  not  distinguishable  from 
that  of  B^ynoJds  v.  The  B.  ^  M.  R.  R.  Co.,  ante  p.  186, 
decided  at  this  term.  And  much  of  what  we  said  in 
deciding  that  case  is  applicable  here.  In  this  case, 
however,  a  formal  contract  had  actually  been  made  for 
the  sale  and  purchase  of  the  land  in  question,  which 
contained  stringent  provisions,  making,  as  counsel  for 
the  plaintiff  concede,  punctuality  of  payment  essen- 
tial, and,  unless  waived  by  the  defendant,  constituting 
a  complete  bar  to  a  recovery  of  the  damages  sought 

To  show  precisely  the  ground  on  which  counsel  for 
the  plaintiff  stand  in  claiming  there  was  a  waiver  here, 
we  quote  from  their  brief  that,  on  the  3d  day  of  March, 
1876,  ^^the  plaintiff  having  made  no  payments  since 
August  12, 1873,  all  of  his  rights,  privileges,  and  im- 
provements, under  the  contract  would  have  become 
forfeited  if  the  defendant  had  made  the  election  to  can- 
cel the  contract,  and  claim  the  forfeiture  by  reason  of 
the  non-payment  Instead  of  electing  to  do  this,  it 
received  from  the  plaintiff  the  sum  of  $170.88,  the 
amount  of  the  second  payment  on  said  contract,  in- 
cluding interest  to  that  date;  also  the  further  sum  of 
$60.27  on  account  of  installment  due  August  12th,  1875. 
This  in  law  was  a  waiver  of  the  forfeiture  in  the  con- 
tract by  reason  of  the  non-payment  when  due.'' 
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No  one  would  contend  of  course  that,  as  to  the  in- 
stallments received,  there  was  not  a  waiver;  but  the 
argument  of  counsel  goes  further,  and  amounts  to 
this,  that  the  acceptance  of  payments  overdue  is  a 
waiver  of  the  matter  of  time,  not  only  as  to  them,  but 
also  as  to  those  falling  due  thereafter.  Such,  however, 
is  not  the  law.  The  proposition  is  supported  by  neither 
reason  nor  authority.  The  simple  act  of  receiving  a 
payment  after  the  day  when  the  payee  was  bound  to 
accept  it,  without  more,  is  no  excuse  for  laches  as  to 
future  payments.  The  effect  of  the  acceptance  is  ex- 
hausted  upon  the  payment  made,  and  as  to  those  fol- 
lowing, the  provisions  of  the  contract  are  left  to  operate 
with  unimpaired  force.  Phelps  v.  L  C.  B.  B.  Cb.,  63 
LI.,  468.  Stow  V.  Russell,  36  111.,  82.  Green  v.  Gfreeriy 
9  Cow.,  46. 

But  was  there  any  additional  evidence  before  the 
jury  of  a  waiver  as  to  the  two  payments  that  fell  due 
on  the  12th  day  of  August,  1876  and  1877?  Nothing 
else  is  relied  on  but  the  testimony  of  the  plaintiflF  to 
the  &ct  that  at  the  time  of  making  the  payment  ahove 
referred  to,  the  agent  of  the  company  accepting  it,  in 
response  to  his  complaint  of  "hard  times,"  and  of  the 
difficulties  under  which  he  labored,  said :  "  That  is  all 
right,  just  go  on  and  work,  and  pay  as  fast  as  you  can." 
But  this  is  no  evidence  of  waiver  or  even  of  an  inten- 
tion on  the  part  of  either  of  the  parties  to  interfere  in  any 
manner  with  the  provisions  of  the  written  contract,  re- 
quiring of  the  plaintiff  prompt  payment.  It  was  at  most 
only  a  reminder  that  his  interests  required  great  efforts 
at  his  hands,  and  by  way  of  encouragement,  an  intima- 
tion that  the  company  was  not  disposed  to  oppress  him. 
So  far  as  appears,  no  allusion  was  made  to  the  subse- 
quent installments,  and  it  is  more  than  likely  this  re- 
mark of  the  agent,  from  which  so  much  is  claimed, 
was  made  with  reference  to  that  of  1875,  of  which  con- 
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siderably  less  than  half  was  then  paid,  and  the  balance 
about  seven  months  overdue.  Besides  the  total  want  of 
all  allusion  to  the  matter  of  time,  there  was  no  consid- 
eration, a  thing  essential  to  the  enforcement  of  an  un- 
executed agreement  of  waiver. 

There  being  no  evidence  of  waiver  as  to  the  several 
installments  falling  due  after  1875,  there  was  nothing 
on  which  a  verdict  for  the  plaintiff  could  stand.  The 
order  of  the  court,  therefore,  directing  the  jury  to  find 
for  the  defendant  was  proper,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


Anna  M.  Goodrich,  plaintiff  in  error,  v.  The  City 
OF  Omaha,  defendant  in  error. 

Appeal:  waiybr:  jurisdiction.  Appeal  by  plaintiff  in  error 
to  the  district  court  from  the  award  of  damages  to  her  by  the 
appraisers  appointed  to  assess  the  damages  to  property  holders 
caused  by  a  change  of  grade  of  a  street  of  the  city.  After  a 
Jury  was  empaneled  and  sworn,  and  a  witness  sworn  and  exam- 
ined by  appellant,  and  cross-examined  by  appellee,  appellee 
moved  to  dismiss  the  appeal  for  the  reason  that  the  same  was 
not  taken  in  time.  Motion  sustained  and  the  appeal  dismissed. 
On  error  to  this  court,  heldf  that  whatever  might  have  been  the 
right  of  the  appellee,  had  it  moved  in  time,  after  allowing  the 
appeal  to  stand  for  a  year  and  a  half,  and  participating  in  the 
selection  of  a  jury  to  try  the  cause  and  actually  entering  upon 
the  trial,  it  was  too  late  to  avail  itself  of  such  rights,  and  that 
to  entertain  a  motion  to  dismiss  for  such  cause  at  that  stage  of 
the  trial  was  error. 

Error  to   the   district  court  for  Douglas  county. 
Tried  below  before  Savage,  J. 

John  D.  Howe  and  Thurston  ^  HaU^  for  plaintiff  in 
error,  cited  on  the  subject  of  waiver,  PickersgUl  v.  Reedy 
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7  Hun.,  686.  Oaroihers  v.  CuvimingSy  63  Pa.  St., 
199.  Hoffman  v.  Dawson,  11  Pa.  St.,  280.  Skck 
V.  King,  3  Pa.  St.,  211.  Marks  v.  Swearingen,  Id.,  454. 
D.  ^  P.  R.  JB.  Co.  V.  Criiienden,  6  la.,  514.  D.  ^  P. 
i?.  5.  G).  V.  Shinn,  5  la.,  516.  Wood  v.  O'Ferrall,  19 
Ohio  St.,  427.  Kane  v.  U.  P.  B.  R.  Co.,  5  Neb.,  106. 
Harrington  v.  Heath,  15  Ohio,  483-8.  Fee  v.  Big  S.  Co., 
13  Ohio  St.,  563.  O'Hagm  v.  O'Hagm,  14  la.,  264. 
Danforth  v.  Thompson,  84  la. ,  243.  Hottenback  v.  Hoskins, 
12  la.,  109.  Bridgman  v.  WUcut,  4  Q-.  Greene,  563. 
Wallace  v.  Corbiit,  4  Ired.  (N.  C.  L.),  45.  Arrington  v. 
Smith,  4  Ired.,  59.  Matson  v.  Connelly,  24  His.,  142. 
Hodsonv.  McConnel,  12  Ills.,  172.  McCall  v.  Lesher. 
7  Ills.  (2  Gilra.),  46.  Warner  v.  Whittaker,  5  Mich.,  241. 
Steward  v.  Dixon,  6  Mich.,  391.  Ex  parte  Ostrander,  1 
Denio,  679. 

Charles  F.  Mandersan,  for  defendant  in  error.  The 
court  had  no  jurisdiction,  and  there  could  be  no  waiver 
by  consent  of  parties.  Siverburg  v.  State,  80  Ark.,  39. 
The  Lucy,  8  Wall. ,  807.  Scott  v.  Sandford,  19  How. ,  393. 
Oliver  v.  Harvey,  5  Oregon,  360.  D.  ^  P.  R.  R.  Co.  v. 
Crittenden,  5  la.,  514.  Morrow  v.  Sullender,  4  Neb.,  375. 
Verges  v.  Roush,  1  Neb.,  113. 

Cobb,  J. 

The  plaintiflF  in  error  appealed  to  the  district  court 
from  the  award  to  her  by  the  appraisers  appointed  to 
assess  the  damages  to  property  holders  caused  by  a 
change  of  grade  on  a  certain  street  of  the  city.  Her 
appeal  was  entered  September  12,  and  notice  thereof 
served  on  the  mayor  September  14, 1878. 

On  the  second  day  of  March,  1880,  the  cause  came 
on  for  trial  in  the  district  court,  both  parties  being 
present  by  their  respective  attorneys.  A  jury  was 
called,  empaneled,  and  sworn.     A  witness  was  called 
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by  the  appellant,  sworn,  examined  by  her,  and  cross- 
examined  by  the  appellee,  whereupon  counsel  for  ap- 
pellee made  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  the  same  was  not  taken  within  the  time 
limited  by  statute.  Which  motion  was  sustained  by 
the  court,  and  the  appeal  dismissed. 

Upon  examining  the  numerous  authorities  cited  by 
counsel  on  either  side,  I  come  to  the  conclusion  that, 
whatever  might  have  been  the  merits  of  the  motion  to 
dismiss  the  appeal  had  the  same  been  interposed  in 
time,  after  allowing  the  appeal  to  stand  for  a  year  and 
a  half,  participating  in  the  selection  of  a  jury  to  try  the 
cause,  and  actually  entering  upon  the  trial  by  cross- 
examining  a  witness,  the  appellee  must  be  deemed  to 
have  waived  any  such  objection  to  the  appeal  as  that 
upon  which  the  same  was  dismissed.  For  aught  that 
appears  in  this  case,  the  appellee  was  desirous  to  have 
the  damages  re-assessed  by  a  jury,  until  after  its  attor- 
ney had  heard  the  testimony  of  the  first  and  presuma- 
bly the  principal  witness  on  the  part  of  the  appellant, 
and  had  subjected  such  witness  to  the  ordeal  of  a  cross- 
examination.  And  certainly  no  one  will  fail  to  see  the 
danger  of  a  practice  which  would  allow  a  party  to 
withhold  a  motion  to  dismiss  until  he  has,  even  in  the 
slightest  degree,  tested  the  temper  of  the  court  or  jury 
upon  the  merits  of  the  case,  and  then  bring  it  forward 
and  oust  the  court  of  jurisdiction  to  finish  the  work 
upon  which  it  had  entered. 

I  do  not  think  there  is  any  difficulty  on  the  question 
of  jurisdiction  in  this  case.  The  district  court  had 
jurisdiction  of  the  subject,  to  try  appeals  from  the 
award  of  damages  in  cases  of  this  kind,  and  by  coming 
into  court  and  entering  upon  the  trial,  the  appellee 
conferred  upon  the  court  jurisdiction  of  its  person, 
even  if  it  be  admitted  that  the  appeal  was  not  made 
within  the  time  limited  by  the  statute.     There  can  be 
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no  doubt,  either  upon  reason  or  authority,  that  an  ap- 
pellee may  waive  any  of  the  limitations  or  other  pro- 
visions of  the  statute  made  for  his  benefit  or  protection. 
Nor  do  I  think  there  can  be  any  doubt  that  he  does 
waive  them  when  they  exist,  by  entering  upon  a  trial 
in  an  appeal  case  upon  the  merits. 

The  statute  law  of  Illinois  limited  the  right  of  appeal 
from  the  judgments  of  circuit  and  certain  county 
courts  to  cases  where  the  judgment  exceeded  the  sum 
of  twenty  dollars,  or  where  it  related  to  a  franchise  or 
freehold.  In  the  case  of  Matson  et  al.  v.  Connelly y  24 
HI.,  142,  cited  by  counsel  for  plaintiff  in  error,  the  ac- 
tion was  trespass  and  judgment  for  the  plaintiff  for 
miieteen  dollars.  The  defendant  appealed  to  the  su- 
preme court,  and  assigned  error.  The  appellant  made 
a  technical  joinder  in  error,  and  afterwards  moved  to 
dismiss  the  appeal.  The  court,  per  Judge  Sidney 
Breese,  in  affirming  the  j udgment,  says :  "  Error  having 
been  joined,  the  motion  to  dismiss  the  appeal  comes 
too  late.  It  would  have  prevailed  if  made  in  the  first 
instance,  as  the  judgment  does  not  amount  to  twenty 
dollars  exclusive  of  costs,  nor  does  it  relate  to  a  fran- 
chise or  freehold." 

The  judgment  of  the  district  court  is  reversed,  the 
appeal  reinstated,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  law. 

Rbvbrsed  and  remanded. 
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Selden  K  Mbrriam,  plaintiff  in  '  ERROR,  V.  John 
Dunbar,  defendant  in  error. 

Bemoval  of  Caiiae:  costs.  Although  the  timely  filing  of  a 
proper  petition  and  bond  under  the  proyisions  of  the  act  of 
Oongreu,  approved  March  8,  1875,  may  render  it  the  impera> 
tiye  duty  of  the  state  court  to  make  an  order  remoying  the 
cause  to  the  circuit  court  of  the  United  States  for  the  proper 
district,  yet  when  it  does  not  appear  from  the  record  that  the 
attention  of  the  district  court  has  ever  been  called  to  such  peti- 
tion and  bond,  nor  any  motion  made  to  set  aside  a  judgment 
rendered  after  the  filing  of  such  petition  and  hond,  this  court 
will  deny  costs  in  a  proceeding  in  error  to  reverse  such  judg- 
ment. 

Error  to  the  district  court  for  Otoe  county.  Tried 
below  before  Pound,  J. 

Edwin  F.  Warren^  for  plaintiff  in  error. 

John  C.  WatsoHy  for  defendant  in  error. 

Cobb,  J. 

There  can  be  no  doubt  of  the  right  of  the  plaintiff 
in  error  to  have  the  case  removed  to  the  circuit  court 
of  the  United  States  for  the  proper  district,  apon  the 
petition  and  bond  set  out  in  the  record.  And  had  he 
called  the  attention  of  the  district  court  to  the  said  pe- 
tition and  bond,  we  are  bound  to  presume  that  the 
court  would  have  entered  an  order  of  removal,  and 
would  not  have  rendered  a  judgment  in  the  case.  Or^ 
had  he  afterwards  called  the  attention  of  the  district 
court  to  its  erroneous  judgment  in  the  case,  no  doubt 
said  court  would  have  set  it  aside.  And  a  strict  adher- 
ence to  the  rules  of  practice  in  this  court  would  justify 
the  refusal  of  relief  until  the  said  plaintiff  had  first 
brought  the  matter  to  the  attention  of  the  district  court 
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and  afforded  it  an  opportunity  to  correct  its  own 
records.  But  as  no  substantial  purpose  would  be 
served  by  a  strict  practice  in  this  case,  the  judgment 
of  the  district  court  will  be  reversed,  and  the  cause  re-* 
manded,  with  direction  to  the  district  court .  to  enter 
an  order  of  removal,  as  prayed  by  the  plaintiff  in  error, 
nunc  pro  tunc,  but  without  costs  in  this  court. 

Judgment  accoedingly. 


11    209 

Frank  G.  Parcell,  plaintiff  in  error,  v.  Thomas    |m   m 

McGoMBER,   DEFENDANT   IN   ERROR. 

Contract:  part  performance.  M.  agreed  to  work  for  P.  for 
one  year  from  October  1,  1876,  for  the  sum  of  $195;  worked 
five  moDtbs,  and  sued  for  his  wages  March  2,  1877.  Held, 
That  be  could  recover  the  actual  value  gf  his  labor  not  exceed- 
ing the  rate  agreisd  upon,  less  any  damage  sustained  by  P.,  by 
reason  of  the  failure  of  M.  to  work  the  entire  year.  And  heldf 
furtber,  the  suit  was  not  prematurely  brought. 

Error  to  the  district  court  of  Dodge  county.  The 
action  was  brought  to  recover  for  work  and  labor  per- 
formed by  McComber  for  Parcell.  The  answer  con- 
taihed  four  counts.  1.  A  general  denial.  2.  That 
labor  sued  for  was  performed  under  a  contract  for  a 
year's  service,  Oct.  1, 1876,  to  Oct.  1,  1877;  that  Mc- 
Conjber  left  employment  Mar.  15, 1877,  without  cause, 
etc.  3.  A  repetition  of  contract  set  up  in  the  2d 
count,  its  abandonment  by  McComber,  and  claim- 
ing damages  by  reason  thereof.  4.  Certain  payments 
made  by  Parcell  to  MeComber..  Demurrer  to  answer 
overruled  as  to  Ist,  3d,  and  4th  counts,  and  sustained 
as  to  the  2d  count,  to  which  ruling  Parcell  excepted. 
Reply  contained  a  general  denial  except  as  to  time  of 
16 
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beginning  and  quitting  the  labor.  Trial  before  Post, 
J.,  and  a  jury.  Verdict,  f27  for  McComber.  Motion 
for  new  trial  overruled.  Judgment.  Parcell  brought 
the  cause  here  upon  a  petition  in  error. 

Marshall  ^  Sterrett,  for  plaintiff  in  error,  contended 
that  the  common  law  rule  as  laid  down  in  2  Parsons 
on  Contracts,  note  G,  page  86,  was  in  force  in  this 
state  by  reason  of  Gen.  Stat,  p.  159.  As  to  time  of 
payment,  cited  Larkin  v.  Bucky  11  Ohio  St,  561.  3 
Parsons  on  Contracts,  88,  note  B. 

Marlow  ^  Munger^  for  defendant  in  error,  cited  Dun- 
can V.  Baker  J  21  Kan.,  99.  Where  services  are  ren- 
dered and  no  time  fixed  for  payment,  payment  is  due 
when  service  is  rendered. 

Cobb,  J. 

There  is  an  important  question  presented  in  this 
case,  one  upon  which  it  cannot  be  claimed  that  the  au- 
thorities, either  as  expressed  in  the  opinions  of  courts 
or  the  treatises  of  text  writers,  are  agreed.  Until  the  last 
fifty  years  it  was  quite  generally  held  to  be  the  law, 
both  in  England  and  in  America,  that  where  a  person, 
having  agreed  to  work  for  another  for  a  definite  pe- 
riod of  time,  voluntarily  leaves  such  service  without 
any  feult  on  the  part  of  the  employer,  and  without 
his  consent,  before  the  expiration  of  the  term,  he  can- 
not recover  in  any  form  of  action  for  the  services  actu- 
ally rendered.  The  reasoning  upon  which  the  decisions 
holding  this  view  were  generally  sustained  is  well  ex- 
pressed by  Morton,  J.,  in  delivering  the  opinion  of  tlie 
court  in  Olmsteadv,  Beaky  19  Pick.,  528,  in  the  follow- 
ing language:  "The  plaintiff  cannot  recover  on  his 
express  contract,  because  he  has  not  executed  it  on  his 
part,  and  the  performance  is  a  condition  precedent  to 
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the  payment  He  cannot  recover  on  a  quantum  meruit 
for  the  labor  performed,  because  an  express  contract 
always  excludes  an  implied  one  in  relation  to  the  same 
matter/' 

But  in  the  case  of  Britten  v.  Turner^  6  H".  H.,  481, 
decided  in  1884,  a  marked  departure  was  taken  from 
the  former  line  of  decisions.  In  that  case,  one  quite 
parallel  to  the  case  at  bar,  it  was  held  that  "  where  a 
contract  is  made  of  such  a  character  a  party  actually 
receives  labor  or  materials,  and  thereby  derives  a  ben- 
efit and  advantage  over  and  above  the  damage  which 
has  resulted  from  the  breach  of  the  contract  by  the 
other  party,  the  labor  actually  done,  and  the  value  re- 
ceived, frirnish  a  new  consideration,  and  the  law  there- 
upon raises  a  promise  to  pay  to  the  extent  of  the  rea- 
sonable worth  of  such  excess.'*  And  again:  "In  fact 
we  think  the  technical  reasoning,  that  the  perform- 
ance of  the  whole  labor  is  a  condition  precedent,  and 
the  right  to  recover  anything  dependent  upon  it,  that 
the  contract  being  entire  there  can  be  no  apportion- 
ment, and  there  being  an  express  contract,  no  other 
can  be  implied,  even  upon  the  subsequent  performance 
of  service,  is  not  properly  applicable  to  this  species  of 
contract,  where  a  beneficial  service  has  been  actually 
performed;  for  we  have  abundant  reason  to  believe 
that  the  general  understanding  of  the  community  is 
that  the  hired  laborer  shall  be  entitled  to  compensa- 
tion for  the  service  actually  performed,  though  he  not 
continue  the  entire  term  contracted  for,  and  such  con- 
tracts must  be  presumed  to  be  made  with  reference  to 
that  understanding,  unless  an  express  stipulation  shows 
the  contrary.'* 

"Where  a  beneficial  service  has  been  performed  and 
received,  therefore,  under  contracts  of  this  kind,  the 
mutual  agreements  cannot  be  considered  as  going  to 
the  whole  of  the  consideration,  so  as  to  make  them 
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mutual  conditions,  the  one  precedent  to  the  other,  with- 
out  a  specific  proviso  to  that  eflfect." 

This  case  has  been  quite  generally  though  not  uni- 
formly followed,  and  the  principles  announced  by  it 
seem  to  be  quite  generally  approved  by  the  profession 
and  the  people,  and  while  according  much  weight  to 
some  of  the  arguments  on  the  other  side,  I  think  it 
would  be  unsafe  to  adopt  them. 

The  well  considered  case  of  Duncan  v.  Bakery  21 
Kans.,  99,  contains  the  latest  adjudication  of  the  ques- 
tions involved  in  this  case  to  which  my  attention  has 
been  called.  After  an  exhaustive  review  of  the  au- 
thorities, the  court  reaches  the  same  conclusions  as 
those  announced  in  BrUton  v.  Turner.  And  so  I  think 
the  law  may  be  considered  to  be  pretty  generally  settled 
throughout  the  western  states. 

The  point  made  by  the  counsel  for  the  plaintiff  in 
error  in  their  brief,  that  the  action  was  prematurely 
brought,  cannot  be  sustained.  Besides,  not  having  been 
made  directly  in  the  answer,  there  was  evidence  from 
which  the  jury  might,  and  no  doubt  did,  infer  that  it 
was  the  understanding  between  the  parties  that  the 
wages  should  be  paid  from  time  to  time,  according  to 
needs  of  the  defendant  in  error.  I  quote  from  the 
testimony  of  the  plaintiff  in  error: 

Q. .  Was  there  anything  said  at  the  time  of  the  con- 
tract in  regard  to  the  time  of  payment? 

A.  We  just  agreed  on  the  price  for  a  year;  there 
was  nothing  said  about  the  payments  at  all. 

Q.  There  was  no  agreement  that  aoy  part  of  this 
should  be  paid  during  the  time  of  service? 

A.  There  was  not  a  word  said  about  it;  he  had 
been  working  for  me  before,  and  he  drawed  money 
whenever  he  wanted  it    *     *    *     . 

The  evidence,  as  well  as  the  answer  of  the  plaintiff 
in  error,  shows  that  some  payments  were  mad^  on  the 
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work  as  it  progressed,  all  of  which  was,  I  think,  suffi- 
cient to  justify  the  jury  in  coming  to  the  conclusion 
which  they  reached  by  their  verdict 

Some  minor  points  were  made  upon  the  admission 
and  rejection  of  testimony.  But  upon  a  careful  ex- 
amination, I  do  not  think  either  of  them  sufficient  to 
control  the  final  disposition  of  the  case. 

It  follows  therefore  that  the  judgment  of  the  district 
court  must  be  affirmed. 


Judgment  affibmbd. 


Jaoob  E.  Markel  and  Thomas  Swobe,  plaintiffs  in 
EBROB,  y.  Joseph  Moudt  and  others,  defendants  in 

ERROR. 
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1.  Deceit:  xtidskcs.  In  an  action  for  deceit  in  the  sale  of  an 
eating  house,  fixtures,  and  furniture,  hy  false  representations  as 
to  the  amount  of  business  done,  and  profits  realized  by  the  sellers 
while  keeping  the  house,  and  as  to  what  the  business  would  be  in 
the  future,  ?ield,  that  the  representations  as  to  the  past  busi- 
ness were  material  and  admissible  in  evidence,  but  that  those 
concerning  the  fiiture  were  not. 

2.  Evidenoe  by  Comparison.  A  comparison  between  the  re- 
spective styles  in  which  the  house  was  kept  by  the  plaintiffs  and 
the  defendants,  together  with  the  material  circumstances  attend- 
ing each,  was  admissible  only  as  tending  to  show  that  the  rep- 
resentations, if  made,  were  false.  A  comparison  between  the 
manner  in  which  the  house  was  kept  by  the  plaintifis  and  by 
strangers,  was  immaterial  and  inadmissible. 

8.  Charge  to  Jury.  In  charging  a  jury,  undue  prominence 
should  not  be  given  to  one  branch  or  item  of  evidence,  by  par- 
ticular mention,  to  the  disparagement  of  the  rest 

4.  Damages.  The  rule  of  damages  in  this  case  held  to  be  simply 
the  difference,  if  any,  between  the  price  paid  for  the  property 
and  its  actual  value  at  the  time  of  the  purchase. 
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Error  to  the  district  court  of  Dodge  coanty.  Tried 
below  before  Post,  J. 

Marlow  ^  Manger^  for  plaintiffs  in  error,  cited  Fauty 
V.  Faufy,  84  Ind.,  488.  iStofe  v.  Prather,  44  Id.,  287. 
SazleU  V.  Burgey  22  la.,  685.  Morrison  v.  Koch^  82 
Wis.,  254. 

E.  F.  Grai/j  for  defendant  in  error,  cited  Shaeffer  v^ 
Sleade,  7  Blackf.,  178.  Nowlan  v.  Gain,  8  Allen,  261. 
Miller  v.  Barber,  66  ST.  Y.,  558.  FuribauU  v.  Slaler,  18 
Minn.,  228.  Smith  Lead.  Cas.,  284,  801.  Cooley  on 
Torts,  491.  Sandford  v.  Handy,  28  Wend.,  260.  Sharp 
V.  Mayor,  40  Barb.,  256.  2  Wharton  Ev:  Simar  v. 
Gonady,  68  K  Y.,  298.  8  Wait's  Actions  and  De- 
fenses, 486.  Allen  v.  Hart,  72  HI.,  104.  Martin  v. 
Jordan,  60  Me.,  681. 

Lakb,  J. 

This  is  a  petition  in  error  from  Dod^  conntgr. 
The  action  below  was  for  damages  caused  by  deceit 
in  the  sale  of  an  eating  house,  fixtures,  and  furniture, 
situated  in  Fremont,  on  the  line  of  the  Union  Pacific 
railroad. 

The  alleged  deception  consisted  of  &lse  representa- 
tions as  to  the  amount  of  profit  realized  by  the  sellers 
from  the  business  of  the  house  during  the  preceding 
year,  and  also  as  to  what  the  purchasers  would  realize 
from  the  business  in  the  future.  This  being  in  issue,  evi- 
dence tending  to  prove  such  representations  to  have 
been  made  was  offered,  and  admitted  against  objec- 
tions by  the  defendants  on  the  ground  of  immateriality. 
The  admission  of  this  evidence  is  now  made  a  ground 
of  alleged  error. 

The  averment  of  false  representations  as  to  the 
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amount  of  baainess  done  by  Markel  &  Co.  was  material, 
and  the  evidence  to  support  it  clearly  admissible. 
Not  so,  however,  of  that  respecting  the  future  business 
of  the  house.  What  would  be  done  thereafter  it  was 
impossible  then  to  know.  Whether  the  business  of 
succeeding  years  would  be  large  or  small,  profitable  or 
otherwise,  depended  upon  so  many  difierent  circum- 
stances,  which  might  or  might  not  happen,  that  its 
measurement  in  advance,  as  the  purchasers  must  have 
known,  or  rather  were  bound  to  know,  rested  on  mere 
conjecture.  K  the  sellers  gave  truthful  information 
concerning  ezisiing  facts  and  circumstances  inquired  of, 
that  was  all  the  purchasers  had  a  right  to  expect,  or  to 
confide  in  as  coming  from  them.  With  this,  they  were 
in  as  favorable  a  situation  to  judge  of  the  future  busi- 
ness of  the  house  as  were  Markel  &  Co.,  and  became 
sutgect  to  the  rule,  caveat  emptor.  Morrison  v.  Koch^  32 
Wis.,  245.  Hazlett  v.  Burge,  22  la.,  635.  State  v.  Pra- 
(her  et  aly  44  Ind.,  287.  Perkins  v.  Lougee^  6  Neb.,  220. 
Chitty  on  Contracts,  398  (marginal). 

Counsel  for  Markel  k  Co.  even  contend  in  argument 
that  inasmuch  as  the  business  of  keeping  the  eating 
house  was  not  mentioned  in  the  contract  as  a  subject 
of  sale,  their  representations  of  what  they  had  realized 
therefrom  were  immaterial.  To  this  view  we  cannot 
give  assent  To  a  purchaser  of  this  sort  of  property, 
the  amount  of  business  being  done  in  it,  or  that  has 
been  done,  under  known  circumstances,  is  doubtless  a 
very  important  item  in  determining  its  value.  This 
house  was  bought  by  the  defendants  ^n  error,  as  Mar- 
kel &  Co.  well  understood,  for  the  purpose  of  engaging 
in  the  business  for  which  it  was  intended,  and  for 
which  it  was  then  being  used.  There  is  no  pretence 
that  it  was  bought  for  any  other  use,  or  that  it  was 
adapted  to  any  other  than  the  one  made  of  it  by  Mar- 
kel k  Co.     We  regard  these  representations,  therefore. 
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they  beiDg  of  an  existing  fact,  peculiarly  within  the 
knowledge  of  the  seller,  as  very  material  evidence,  and 
that  they  were  properly  admitted.  In  Hutchinson  v. 
Morleyy  7  Scott,  841,  it  was  held  that  misrepresenta- 
tions as  to  the  amonnt  of  business  done  at  a  public 
house  were  good  ground  for  avoiding  a  sale  of  fixtures, 
^^  although  the  contract  excluded  the  good  will."  And 
the  same  facts  are  admissible  in  evidence,  whether  the 
action  be  to  avoid  the  sale,  or  to  recover  damages  oc- 
casioned by  it 

It  is  also  assigned  for  error  that  evidence  was  admit- 
ted to  show  how  the  house  was  kept  by  the  defendants 
in  error,  in  comparison  with  the  style  in  which  it  was 
subsequently  kept  by  another  party.  This  evidence 
was  inadmissible.  The  only  comparison  that  could 
properly  have  been  made  was  as  between  the  styles 
maintained  by  these  parties,  the  plaintiffs  and  defend- 
ants, during  the  times  they  severally  had  it  in  charge. 
And  even  this  was  admissible  only  as  tending  to  show 
that  if  Markel  k  Co.  made  the  representations  alleged 
as  to  their  income  from  the  business,  they  were  guilty 
of  deception.  For  this  purpose  it  was  proper;  for  if 
the  house  were  as  well  kept,  and  all  the  other  circum- 
stances affecting  the  business,  such  as  the  running  and 
stoppage  of  trains,  amount  of  travel,  etc.,  were  as  favor- 
able when  kept  by  the  defendants  in  error  as  while  it 
was  in  charge  of  Markel  &  Co.,  the  inference  would  be 
that  their  respective  incomes  therefrom  could  not  have 
differed  materially.  All  things  else  being  equal,  if  the 
average  daily  receipts  of  the  former  were  only  $46.10, 
one  would  hesitate  to  believe  that  those  of  the  latter 
were  $65,  the  amount  they  were  charged  with  repre- 
senting them  to  have  been. 

The  charge  to  the  jury  on  this  subject,  with  a  single 
exception  which  we  shall  hereafter  notice,  was  right 
The  comparison  as  to  the  manner  of  keeping  the  house 


JANUARY  TERM,  1881.  217 

Markel  y.  Moudy. 

waa  limited,  so  far  as  it  could  be  by  an  instruction,  to 
the  periods  when  it  was  run  by  these  parties.  But  the 
objectionable  comparison  had  been  made  in  the  face  of 
objection,  the  testimony  was  before  the  jury,  and  it 
was  of  a  character  tending  to  prejudice  Markel  &  Co. 
Under  these  circumstances  we  3o  not  think  the  instruc- 
tion should  be  held  to  cure  the  error  in  the  admission 
of  the  evidence.  The  rule  would  probably  be  other- 
wise if  this  evidence  had  been  admitted  inadvertently, 
and,  on  objection,  promptly  withdrawn  from  the  con- 
sideration of  the  jury. 

The  first  of  the  instructions  on  which  error  is  claimed 
by  counsel  in  their  brief  is  in  these  words:  "In  order 
to  determine  whether  or  not  the  said  representations 
of  defendants  were  or  not  false,  if  you  find  he  made 
representations  as  alleged  by  plaintiff,  you  may  con- 
eider  the  evidence  as  to  the  manner  the  eating  house 
was  kept  by  the  plaintifi,  and  whether  as  good  or  bet- 
ter, or  not  as  good  as  kept  by  defendants.  If,  from  the 
evidence,  you  find  it  was  as  well  kept  by  plaintiffi  as 
by  defendants  the  year  then  just  past,  or  averagely  well 
kept  by  the  plaintifis,  and  that  plaintiffs  were  not  able 
to  receive  from  the  business  of  the  house  more  than 
(46.10  per  day,  if  such  be  true,  it  would  be  proper  for 
you  to  consider  this  evidence  in  determining  what  the 
house  had  probably  done  per  day  during  the  past  year." 
That  is,  while  Markel  &  Co.  had  kept  it 

This  instruction  is  faulty  in  at  least  two  particulars. 
Mrst — ^In  calling  special  attention  to  the  comparison, 
"as  to  the  manner  the  eating  house  was  kept,"  and 
the  daily  receipts  by  the  plaintiffe,  as  the  particular 
evidence  from  which  they  might  determine  the  receipts 
of  Markel  &  Co.  This  matter  of  comparison  was  not 
the  only  evidence  on  this  point  The  witness,  Nickles, 
who  was  superintendent  of  the  house  under  Markel  & 
Co.,  swore  positively  that  the  average  daily  receipts 
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were  from  sixty  to  sixty-five  dollars,  and  there  was 
other  testimony  to  the  same  effect  There  were  other 
things  besides  '^  the  manner  the  eating  house  was  kept^' 
that  might  have  seriously  affected  the  receipts,  among 
which  may  be  mentioned,  the  season  of  the  year,  the 
amount  of  travel  over*  the  road,  and  the  facilities  af- 
forded by  the  stoppage  of  trains  for  travellers  to  pat- 
ronize the  house.  There  was  testimony  on  all  of  these 
points  which  ought  not  to  have  been  thrown  into  the 
back-ground  by  omitting  to  mention  it,  and  by  giving 
undue  prominence  to  testimony  tending  to  prove  that 
the  comparatively  meagre  receipts  were  not  owing  to 
the  manner  in  which  plaintiffs  kept  the  house« 

The  second  objection  we  make  to  this  instruction  is 
to  the  clause,  "or  averagely  well  kept  by  the  plain- 
tiffs." Just  what  comparison  was  referred  to  by  the 
use  of  this  newly-coined  word,  "ai?erajf€Zy,"  is  not  clear, 
but,  whatever  it  may  have  been,  it  was  not  the  proper 
standard  for  this  case,  wherein,  as  we  have  already 
shown,  the  only  comparison  permissible  was  that  be- 
tween the  house  as  kept  by  the  plaintiffs  and  by  the 
defendants  respectively. 

The  mode  adopted  by  the  court  of  arriving  at  the 
amount  of  damages,  if  any,  caused  by  the  misrepresenta- 
tions complained  of,  was  clearly  erroneous.  By  the 
fifth  instruction,the  jury  were  told  .that  "from  the  evi- 
dence of  such  representations,  and  other  evidence  in 
the  case,"  they  were  to  "  determine  what  the  value  of 
the  property  would  have  been  at  the  time  of  such  sale 
to  the  plaintiffs  if  such  representations  had  been  true," 
which  the  court  styled  "^Ae  value  as  represented.^^  This 
done,  the  jury  were  then  to  "determine  the  actual 
value  of  the  eating  house  and  property  at  the  time  of 
the  sale  to  the  plaintiffs,  and  then  subtract  the  actual 
value  so  found  from  the  value  as  represented  as  afore- 
said, and  the  difference,  or  the  excess  of  the  value  as 
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represented,  over  and  above  such  actual  value,  will  be 
the  amount  of  damages  to  be  allowed  the  plaintiiis," 
etc. 

There  was  nothing  in  the  case,  either  in  the  plead- 
ings or  the  evidence,  to  justify  this  instruction.  No 
representations  were  made,  or  charged  to  have  been 
made  by  Markel  &  Co.,  as  to  the  actual  value  of  the 
property  sold,  which  consisted  solely  of  the  building, 
fixtures,  and  furniture,  all  particularly  described  in  the 
written  contract  of  sale.  The  representations  com- 
plained of  were  of  the  business  Markel  &  Co.  had  done 
in  the  house,  and  not  as  to  the  capacity  of  the  house 
itself.  The  damages  alleged  to  have  been  sustained 
were  not  ia  consequence  of  the  want  of  sufficient  ca- 
pacity in  the  house  to  do  all  Markel  &  Co.  represeoted 
they  had  done,  but  because  of  the  want^  of  adequate 
patronage.  There  was  no  such  thing,  therefore,  for 
the  jury  to  find  as,  "  the  value  as  represented.^^  But,  even 
if  there  had  been,  it  was  not  competent  for  them  to 
ascertain  it  in  the  manner  above  indicated.  The  value 
of  an  article  when  in  controversy  must  be  ascertained 
from  the  testimony  of  witnesses  competent  to  judge  of 
it.  It  is  a  fact  to  be  proved.  Conceding,  however,  that 
Markel  &  Co.  did  exaggerate  the  income  from  their 
business,  even  to  an  extent  &r  beyond  what  the  de- 
fendants in  error  were  able  to  realize  under  equally 
favorable  circumstances,  it  would  by  no  means  neces- 
sarily follow  that  the  consideration  paid  for  the  prop- 
erty used  in  the  prosecution  of  that  business  exceeded 
its  real  value,  and  if  it  did  not  exceed  it,  then  no  dam- 
age which  the  law  will  recognize  was  done.  "We  con- 
sider the  rule  of  damages  in  a  case  like  this  to  be  sim- 
ply the  difference,  if  any,  between  the  price  paid  for 
the  property  and  its  actual  value  at  the  time  of  the 
purchase.  This  would  certainly  be  just,  for  if  the  pur- 
chaser paid  no  more  than  the  property  was  worth,  he 
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sustained  no  damage  in  consequence  of  the  alleged 
fraud. 

The  ninth  instruction  requested  by  the  plaintifis  in 
error,  and  rejected  by  the  court,  ought  to  have  been 
given.  It  was  in  these  words:  "The  fact  that  the 
plaintiffi  did  not,  and  could  not,  make  any  net  profits 
in  operating  said  eating  house  during  the  time  they  so 
owned  and  operated  it,  does  not  of  itself  prove  the  rep- 
resentations of  defendants,  that  they  had  prior  to  that 
time  n\ade  larger  profits,  to  be  false." 

This  instruction  not  only  stated  the  law  correctly, 
but  was  peculiarly  applicable  to  the  testimony  upon 
which  the  jury  were  to  pass.  The  fact  that  the  plain- 
tiffi  did  not  make  any  profits  from  the  business  was 
abundantly  proved  and  not  disputed.  The  other  ma- 
terial facts  on  which  they  relied  to  make  out  their  case 
were  disputed,  and  might  not  be  found.  It  was  im- 
portant, therefore,  to  Markel  &  Co.  that  the  jury  should 
be  instructed  to  draw  no  unwarrantable  conclusion 
from  this  conceded  fact  alone.  In  order  to  make  the 
failure  of  the  purchasers  to  realize  the  amount  of 
profits  they  were  led  to  expect  of  any  consequence  it 
was  necessary  to  know  all  the  circumstances,  and  they 
were  many,  affecting  the  business  from  which  those 
profits  were  to  come.  In  proving  the  alleged  repre- 
sentations to  have  been  made,  it  was  necessary  clearly 
to  establish  their  falsity,  which  manifestly  could  not  be 
done  by  merely  proving  that  the  plaintiffs  had,  per- 
chance, failed  to  realize  as  much  from  the  business  as 
Markel  &  Co.,  by  those  representations, claimed  to  have 
done. 

For  these  reasons,  the  judgment  must  be  reversed 
and  the  cause  remanded  to  the  court  below  for  a  new 
trial. 

Bbversed  and  remandkd. 


11    291 
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Bear  Man,  Bad  Thunder,  and  Grey  Dog.  Li! 

63    161 

Practice  in  Criminal  Cases:    witnesses.     Where  the  wit-  u  an! 

nesses  on  the  part  of  the  state  have  not  been  prevented  from  ^  ^^! 

attending  court|  and  an  indictment  has  not  been  found  against  a 
party  accased  of  crime,  at  the  term  at  which  he  is  held  to  answer, 
he  should  be  discharged. 

Original  application  for  a  writ  of  habeas  corpus. 

G.  M.  LambertsoTiy  United  States  district  attorney, 
on  behalf  of  the  relators. 

No  appearance  on  behalf  of  the  respondent. 

By  the  Court. 

The  relators  are  Indians,  who  were  arrested  by  the 
military  authorities  of  the  United  States  and  delivered 
to  the  sheriff  of  Cuming  county  for  safe  keeping.  It 
appears  that  they  are  charged  with  committing  the 
crime  of  murder  in  the  unorganized  territory  of  the 
state,  and  that  the  judge  of  the  sixth  judicial  district 
designated  Cuming  county  as  the  place  wherein  the 
alleged  offense  might  be  inquired  into  by  the  grand 
jury;  that  a  regular  term  of  the  district  court  has  been 
held  in  said  county  since  their  arrest  and  imprison- 
ment, and  no  indictment  has  been  found  against  them; 
that  they  have  had  no  preliminary  examination,  and 
are  not  held  by  any  warrant  or  commitment,  and  there 
is  no  evidence  tending  to  show  that  they  are  guilty  of 
any  offense  against  the  laws  of  the  state.  Section  389 
of  the  criminal  code  provides  that:  Any  person  held 
in  jail,  charged  with  an  indictable  offense,  shall  be  dis- 
charged if  he  be  not  indicted  at  the  term  of  the  court 
at  which  he  is  held  to  answer,  unless  such  person  shall 
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have  been  committed  to  jail  on  such  charge  after  the 
rising  and  final  report  of  the  regular  grand  jury  for 
said  term,  in  which  case  the  court,  in  its  discretion, 
may  discharge  such  person  or  order  a  new  grand  jury^ 
as  provided  in  section  405,  or  require  such  person  to 
enter  into  a  recognizance  with  sufficient  security  for 
his  appearance  before  said  court  to  answer  such  charge 
at  the  next  term  thereof;  Provided^  That  such  person 
so  held  in  jail  without  indictment  shall  not  be  dis- 
charged if  it  appears  to  the  satisfitction  of  the  court 
that  the  witnesses  on  the  part  of  the  state  have  been 
enticed  or  kept  away,  or  are  detained  and  prevented 
from  attending  court  by  sickness  or  some  inevitable 
accident 

There  is  no  claim  that  the  witnesses  on  the  part  of 
the  state  were  prevented  from  attending  before  the 
grand  jury,  and  it  is  apparent  that  the  relators  were 
arrested  on  mere  suspicion.  They  must  therefore  be 
discharged. 

JUDGMBNT   ACOORDINaLT. 


I  <«_^M  Hbkrt  Cresswell,  appellant,  v.  David  MoCaig  and 

OTHERS,  APPELLEES. 

1.  Trust:  land  held  in  trust  bt  cglild  for  parent.  In 
1866  one  M.,  at  his  father's  request,  came  to  this  state  and  pur- 
chased 407  acres  of  land,  for  the  sum  of  $2,400,  paying  thereon 
$1,000  of  his  father's  money,  but  by  consent  taking  the  deed  in 
his  own  name,  and  executing  a  mortgage  on  the  land- for  the 
unpaid  purchase  money.  Soon  afterwards  the  father  died,  and 
the  widow  and  her  family  removed  on.  to  the  land  in  contro- 
Yersy,  and  have  resided  there  ever  since;  but  the  legal  title 
remained  in  M.  until  1875,  when  he  made  deeds  to  those  enti- 
tled to  the  same.  In  1874  H.  became  surety  for  the  payment  of 
a  large  sum  of  money,  upon  which  judgment  was  recovered  in 
1877,  and  an  execution  being  returned  unsatisfied,  an  action 
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was  instituted  to  subject  the  land  in  question  to  the  payment  of 
the  judgment,  Held,  That  M.  held  the  land  in  trust  and  not  as 
owner. 

2.  Statute  of  Frauds.  The  statute  of  frauds  does  not  render  a 
contract  void,  but  voidable  at  the  option  of  either  party.  But 
it  does  not  require  a  party  to  ignore  considerations  of  moral 
obligation,  equity,  and  good  fkith  by  pleading  the  same ;  and  a 
creditor  cannot  do  so. 

8.  Practice :  service  of  pbocess  bt  bailiff.  A  bailiff,  unless 
specially  appointed  for  that  purpose,  has  no  authority,  as  bailiff, 
to  serve  process  issued  out  of  the  district  court 

Appbal  from  the  district  court  for  Oass  county. 
Tried  below  before  Pound,  J. 

A.  C.  Bicketts  and  J.  R.  Webster^  for  appellants. 

The  contract,  being  by  parol,  falls  within  the  statute 
of  frauds.  A  payment  by  cestui  que  trust  of  a  part  of 
the  purchase  money  does  not  relieve  against  the  ex- 
press provision  of  the  statutes.  G.  S.,  chap.  25,  §  3. 
Bank  v.  McGomga^  8  Neb.,  246.  Sugdon  on  Vendors, 
sec.  911.  Brown  on  Stat  Frauds,  sec.  93  (3d  Ed.)  1 
Perry  on  Trusts,  sec.  186.  Holmes  v.  Holmes^  44  HI. 
168.  Qreen  v.  Drummcmdj  31  Md.,  71.  Bamet  v. 
D<mghertyy  8  Casey,  371.  Bing  v.  McClam^  10  K  T., 
268.  Stuievant  v.  Staievant,  20  N.  Y.,  39.  This  is  not 
a  resulting  trust  1  Perry  on  Trusts,  sees.  126, 133 
132, 137.  Hoehne  v.  Brdtkeitz,  5  Web.,  110.  Boyd  v. 
McLeaUj  1  Johns.  Ch.,  582.  Bottsford  v.  Burr^  2 
Johns.  Ch.,  409.  Malin  v.  Malm,  1  Wend.,  684.  Fort 
V.  OaMn,  3  Johns.,  222.  WaUace  v.  Duffieldy  2  S.  and 
R,  627.  If  the  land  was  held  by  David  McCaig  in 
trust  as  a  part  of  his  father's  estate,  it  should  have  been 
included  in  the  inventory  thereof.  Andrews  v.  Doo- 
UtOe,  11  Conn.,  282.  Andrews  v.  Tucker^  7  Pick.,  250. 
Bond  V.  Stevenson  J  68  Me.,  499.  Matter  of  Butler  ^  38 
N.  T.,  397.     Oarrol  v.  CommeU,  2  J.  J.  Marsh,  196. 
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Mmrill  v.  Foster,  32  N.  H.,  879.  Tucker  v.  Mis,  24 
Miss.,  178.  Peterson  v.  Banky  82  N.  Y.,  21.  Boy  v. 
McPherson,  11  Neb.,  197. 

Sam.  M.  Chapman  and  T,  M.  Marquett,  for  appellees. 

In  this  case  the  trust  estate  established  by  the  sworn 
bill  and  the  testimony  of  both  the  trustee  and  cestui 
que  trust,  does  not  fall  within  the  statute  of  frauds,  as 
claimed  by  counsel  for  plaintiff  in  error.  Here  the 
trust  is  a  resulting  one;  the  property  was  wholly  pur- 
chased by  and  with  the  funds  of  John  McCaig,  Sr., 
under  his  supervision  and  direction,  and  as  soon  as 
purchased  was  taken  possession  of  and  occupied  and 
improved  by  the  widow  and  heirs  of  the  said  John 
McCaig,  8r.,  who  continued  in  the  quiet,  peaceable, 
and  notorious  possession  of  the  same  from  that  date 
until  the  year  1875,  when  the  heirs  having  attained 
their  majority,  a  division  of  the  estate  was  made, 
strictly  within  and  in  conformity  with  the  trust  reposed 
in  David  McCaig,  the  trustee.  This  trust  could  have 
been  enforced  at  any  time  by  the  heirs  of  John  Mc- 
Caig, Sr.,  as  against  David,  the  trustee.  In  the  case  at 
bar  the  trustee,  recognizing  the  trust,  carried  it  out 
The  testimony  establishes  a  sufficient  consideration, 
and  brings  this  case  fully  within  the  weight  of  author- 
ity. Boyd  V.  McLean,  1  Johns.  Ch.,  582.  Botsford  r. 
Burr,  2  Johns.  Ch.,  406.  Sug.  on  Vendors,  414-419. 
Hampson  v.  Fall,  64  Ind. ,  882.  Qrook  v.  U.  S. ,  40  Mich., 
599.  80  Gratt,  744.  Winkjield  v.  Brmkham,  21  Kas., 
682.  Brewer  v.  Mitchell,  27  K  J.  Eq.,  54.  Stark  v. 
Skarrs,  6  Wall.,  419.     Moody  v.  Arthur,  16  Kan.,  428. 

Maxwell,  Ch.  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill  to 
subject  407  acres  of  land,  formerly  held  in  the  name  of 


JANTJARY  TERM,  1881.  226 

Cresswell  y.  McCaig. 

David  McCaigto  the  satisfaction  of  a  judgment  for  the 
sum  of  $6,000  and  interest,  in  favor  of  the  plaintiff  and 
against  the  defendants,  David  McCaig  and  John  Mo- 
Caig. 

The  defense  relied  upon  is :  First,  that  the  land  in 
question  never  in  fact  belonged  to  David  McCaig,  but 
was  a  part  of  the  estate  of  his  father,  John  McCaig, 
Sr.,  and  was  held  by  David  in  trust  for  the  heirs  of  said 
estate,  who  from  the  time  of  the  purchase,  in  1866, 
have  resided  continuously  thereon,  and  have  been  in 
the  quiet  and  peaceable  possession  of  the  same.  Sec- 
ond, that  the  pretended  judgment  is  a  nullity,  for  want 
of  jurisdiction  in  the  court  rendering  the  same.  On 
the  trial  of  the  cause  the  court  found  the  issues  in  fa- 
vor of  the  defendants,  and  dismissed  the  action.  The 
plaintiff  appeals  to  this  court. 

It  appears  from  the  testimony  that  in  the  year 
1865  the  McCaigs  were  residents  of  Ogle  county, 
Illinois,  and  that  John  McCaig,  Sr.,  and  Mary  Mc- 
Caig, defendant  herein,  were  husband  and  wife  and 
the  parents  of  David,  Daniel,  William,  Joseph,  arid 
Sarah  McCaig;  that  David  was  the  eldest  son,  and 
was  largely  entrusted  by  his  father  with  the  manage- 
ment of  his  afl^irs;  that  in  September  or  October 
of  that  year,  David,  at  his  father's  request,  came  to 
this  state  to  select  land  for  a  home  for  his  father, 
and  purchased  the  land  in  question  for  the  sum  of 
$2,400,  paying  at  the  time  of  the  purchase  $1,000  of 
his  father's  money,  but  taking  the  deed  for  the  prem- 
ises in  his  own  name,  and  executing  a  mortgage  upon 
said  real  estate  to  secure  the  unpaid  purchase  money; 
that  the  reason  why  the  deed  was  taken  in  his  name 
instead  of  his  father's  was  to  enable  him  to  exe- 
cute a  mortgage  upon  the  lands  in  question  without 
the  delay  incident  to  the  transmission  of  an  instrument 
to  Illinois  for  execution,  there  being  no  communication 
17 
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by  railroad  at  that  time;  that  this  was  the  arrange- 
ment between  him  and  his  father,  a  deed  for  the  lands 
to  be  made  to  his  father  as  soon  as  he  removed  to  this 
state;  that  in  the  spring  of  1866,  John  McCaig,  Sr., 
while  preparing  to  remove  on  to  the  lands  in  ques- 
tion, died  intestate;  that  a  few  days  thereafter  the 
widow  and  family  came  to  this  state,  and  have  resided 
on  this  land  from  that  time  until  the  present.  !N'one 
of  this  land  was  included  in  the  inventory  of  the  estate 
of  John  McCaig,  Sr.  On  the  28th  of  May,  1875,  Da- 
vid McCaig  conveyed  167  acres  of  this  land  to  his 
mother,  80  acres  to  his  sister,  Sarah  McCaig,  and 
80  acres  each  to  his  brothers,  Daniel  and  Joseph  Mc- 
Caig. It  also  appears  that  when  William  and  John 
became  of  age,  they  were  paid  their  share  in  the  estate, 
and  took  homesteads  and  settled  upon  them,  and  that 
David  also  had  received  his  share.  In  September,  1874, 
David  McCaig,  as  surety,  signed  two  notes,  each  for  the 
sum  of  $2,500,  due  in  thirteen  months  from  date,  in 
favor  of  the  plaintiff,  upon  which  judgment  was  after- 
wards recovered,  and  upon  an  execution  being  issued 
thereon  and  returned  unsatisfied,  this  action  was 
brought. 

It  also  appears  that  the  debt  was  contracted  by  the 
state  grange  prior  to  that  time,  and  that  no  part  of  it 
was  contracted  on  the  credit  of  David  McCaig,  and 
that  he  was  induced  to  sign  the  notes  in  question  upon 
the  representations  of  Otis  (a  partner  of  the  plaintiflf), 
that  "you  will  not  lose  a  dollar  by  signing  this;  there 
is  enough  stuff  here,  if  taken  care  of  and  not  levied 
upon,  to  make  all  our  indebtedness.  You  will  not 
lose  a  dollar  by  signing  the  note."  And  he  denies  the 
testimony  of  Otis,  that  he  represented  to  him  that  he 
owned  any  portion  of  the  land  in  dispute.  Upon  this 
testimony  we  are  asked  to  subject  this  real  estate  to  the 
payment  of  the  j  udgraent   The  testimony  of  the  defend- 
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antais  clear  and  consistent,  and  carries  with  it  an  air  of 
probability,  which  convinces  us  of  its  truthfulness.  This 
was  a  family  arrangement,  and  when  not  made  for  the 
purpose  of  hindering,  delaying,  and  defrauding  cred- 
itors, and  is  satisfactory  to  those  entering  into  it,  their 
motives  will  not  be  enquired  into.  The  primary  ques- 
tion is,  to  whom  did  the  real  estate  in  question  actually 
belong  at  the  time  the  deeds  in  question  were  made? 
Suppose  that  in  the  year  1865  David  McCaig  had  pur^ 
chased  this  land  with  his  own  money  and  taken  a  deed 
therefor  in  his  own  name,  and  thereafter  should  have 
sold  the  same  by  a  parol  contract  to  his  mother,  broth- 
ers, and  sister,  payments  to  be  made  from  time  to  time 
till  1875,  and  upon  the  completion  of  the  same  he 
should  convey  said  premises  by  deed,  oould  subsequent 
creditors  assail  such  sale  and  have  the  deed  set  aside 
because  the  contract  was  void  ?  And  if  they  could  not, 
can  they  assail  a  trust  which,  whatever  its  character, 
was  not  desired  to  hinder,  delay,  or  defraud  credit- 
ors, and  the  trust  having  been  fully  executed?  This  is 
not  an  action  to  enforce  a  trust;  if  so,  the  authorities 
cited  by  the  appellant  would  be  applicable.  The  object 
is  to  have  it  declared  void,  and  that  the  parties  receiving 
deeds  are  not  beneficiaries  under  the  same.  The  stat- 
ute of  frauds  does  not  make  parol  contracts  void,  but 
voidable  at  the  option  of  either  party  by  withholding 
a  right  •of  action  thereon,  but  does  not  require  either 
party  to  i^ore  considerations  of  moral  obligation, 
equity,  and  good  &ith,  by  pleading  the  same,  and  cer- 
tainly a  creditor  cannot  do  so.  Qzhill  v.  BigdoWy  18 
Pick.,  869.  Lefferson  v.  DallaSy  20  Ohio  St.,  74.  Muis 
V.  MorsBy  15  Ohio,  568.  That  this  property  belonged 
to  the  estate  of  John  McOaig,  Sr.,  is  clearly  established 
by  the  testimony,  and  the  widow  and  children  were  as 
much  entitied  to  the  same  as  though  they  had  pur- 
chased and  paid  for  it     The  mode  of  dividing  the 
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property  is  not  before  the  court,  and  whether  just  or 
unjust  was  satisfactory  to  them,  and  will  not  be  en- 
quired into  in  this  action.  The  omission  to  inyentory 
this  property  as  a  part  of  the  estate  is  of  no  conse- 
quence. The  plaintiff  was  not  a  creditor  of  the  estate, 
and  has  no  cause  of  complaint  on  that  ground.  It  is 
very  clear  that  David  McCaig,  at  the  time  he  signed  the 
notes  in  question,  was  not  the  owner  of  this  land,  but 
had  the  mere  naked  legal  title  to  the  same.  The  judg- 
ment of  the  district  court  must  therefore  be  aflirmed. 

As  to  the  jurisdiction  of  the  court,  there  was  no 
appearance  in  the  action,  and  the  court,  if  it  acquired 
jurisdiction,  did  so  by  the  service  of  a  summons.  The 
return  on  the  summons  is  as  follows :  ^*  I  received  this 
writ  at  9  o'clock  a.m.,  on  the  6th  day  of  June,  a.i>. 
1877,  and  as  commanded  thereby  I  summoned  the 
within  named  David  McCaig,  John  MoCaig,  (William 
McCaig  not  found  in  Cass  county,  "Seh.)  on  the  6th 
day  of  June,  a.d.  1877,  in  Cass  county,  ISTeb.,  by 
leaving  at  the  residence  of  David  McCaig  and  John 
McCaig  a  true  and  certified  copy  of  this  summons, 
with  all  the  endorsements  thereon. 

"M.  B.  Cutler,  Sheriff  of  Cass  Co.,  Neb. 
"By  Wm.  Qilmorb,  Bailiff" 

A  bailiff,  unless  specially  appointed  for  the  purpose, 
has  no  authority  to  serve  process  issued  out  of  the 
district  court,  and  if  it  clearly  appeared  that  the  service 
was  made  by  him  as  baUiff^  it  would  be  null  and  void. 
There  is  testimony,  however,  tending  to  prove  that  he 
was  deputy  sheriff  at  or  about  the  time  designated, 
and  the  court  below  found  the  service  to  be  sufficient, 
and  we  are  unable  to  say  that  this  finding  is  incorrect, 
although  the  evidence  may  not  folly  satisfy  our  minds 
upon  that  point.  The  judgment  of  the  cUstrict  court 
is  affirmed. 

Judgment  affiembd. 
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Emerson  Eaton,  plaintim  in  error,  v.  The  Board  of  iTnESi 
County  Commissioners  op  Cass  County,  defendant  '  ^  ***' 

IN   ERROR. 

CountieB:  liabilitt  tob  acts  or  tbsasubeb.  A  county  is  not 
liable  for  money  collected  by  a  county  treasurer  for  the  re- 
demption of  lands  sold  for  delinquent  taxes.  Such  moneys  are 
to  be  held  by  the  treasurer,  subject  to  the  order  of  the  pur- 
chaser, his  agent,  or  attorney. 

Error  from  the  district  court  for  Cass  county.  Tried 
below  before  Pound,  J. 

J.  JET.  Foasworihyy  for  plaintiff  in  error,  contended 
that  the  county  treasurer  was  the  agent  of  the  county, 
and  as  such  received  the  moneys  sued  for,  because  the 
act  of  receiving  the  "redemption  money"  is  provided    • 
by  law.    G.  S.,  922,  §  64. 

George  W.  OoveU  and  George  8.  Smithy  for  defendant 
in  error.  The  county  is  not  liable.  Onderdonk  v. 
Brooklyn,  81  Barb.,  506. 

Maxwell,  Ch.  J. 

This  is  an  action  to  recover  the  sum  of  $1256.82, 
alleged  to  be  due  the  plaintiff  from  the  defendant,  for 
money  paid  to  the  treasurer  of  Cass  county  during  the 
years  1869, 1870,  1871,  and  1872,  for  the  redemption 
of  lands  sold  to  the  plaintiff  for  delinquent  taxes.  The 
claim  was  presented  to  the  board  of  county  commis- 
sioners in  the  year  1877,  and  rejected.  The  plaintiff 
appealed  to  the  district  court,  where  the  order  of  the 
board  of  county  commissioners  was  affirmed  and  the 
action  dismissed.  He  now  brings  the  cause  into  this 
court  by  petition  in  error. 

Section  68  of  the  revenue  law  of  1866  provided  that 
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the  owner  or  occupant  of  any  land  sold  for  taxes,  or 
any  other  person,  may  redeem  the  same  at  any  time 
within  two  years  after  the  day  of  such  sale,  by  paying 
to  the  county  treasurer  for  the  purchaser,  his  heirs,  or 
assigns,  the  sum  mentioned  in  his  certificates,  and  in- 
terest thereon  at  forty  per  cent  per  annum  from  the  date 
of  purchase,  together  with  all  other  taxes  subsequently 
paid,  whether  for  any  year  or  years  previous  or  subse- 
quent to  such  sale,  and  interest  thereon  at  the  same 
rate  from  the  date  of  such  payment;  and  the  treasurer 
shall  enter  a  memorandum  of  the  redemption  in  the 
list  of  sales,  and  give  receipt  therefor  to  the  person  re- 
deeming the  same,  and  file  a  duplicate  of  the  same 
with  the  county  clerk  as  in  other  cases,  and  hold  the 
money  paid  to  the  order  of  the  purchaser,  his  agent,  or 
attorney.    Rev.  Stat.,  page  829. 

In  1869  this  section  was  somewhat  modified,  omitting 
that  portion  requiring  a  copy  of  the  certificate  of  re- 
demption to  be  filed  with  the.  county  clerk.  The 
treasurer  is  to  hold  the  money  subject  to  the  order  of 
the  purchaser,  his  agent,  or  attorney.  Undoubtedly, 
if  at  the  expiration  of  his  term  of  office  the  treasurer 
should  deliver  the  same  to  his  successor,  and  such  funds 
should  thus  be  placed  in  the  county  treasury,  justice 
would  require  their  payment  to  the  parties  entitled 
thereto.  But  in  this  case  there  is  no  evidence  what- 
ever that  any  portion  of  the  amount  claimed  was  paid 
into  the  county  treasury,  and  there  is  therefore  an  en- 
tire failure  of  proof  to  sustain  the  petition.  The  state- 
ment of  the  plaintiff  that  he  was  not  aware  that  this 
large  sum  of  money  had  been  paid  to  the  treasurer 
receiving  the  same  until  several  years  afterwards, 
although  a  resident  of  the  same  town,  seems  highly 
improbable.  In  any  event,  the  mere  want  of  knowl- 
edge upon  his  part,  there  being  no  concealment  by 
the  defendant,  does  not  prevent  the  running  of  the 
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statute  of  limitations  in  a  proper  case.  Angell  on 
Limitations,  sec.  187.  Wood  v.  Carpenter,  Sup.  Court 
U.  S.  14  West  Jurist,  70.  It  is  unnecessary,  however, 
to  pass  upon  that  question.  The  judgment  of  the  dis- 
trict court  must  be  affirmed. 

Judgment  affirmed. 


Sarah    M.  Eaton,  plaintiff   in  error,  v.  Frank  i^ 

Carruth,  defendant  in  error.  tA  "'^ 

1.  Bill  of  Ezooptions.    Instructions  of  the  court  to  the  Jury,  a 

motion  for  a  new  trial,  and  all  matters  required  by  the  statutes 
to  be  filed  with  the  clerk  and  entered  upon  the  journal  of  the 
court,  should  not  be  embodied  in  a  bill  of  exceptions. 

2.  Practice:    instructions  to  jury.    An  instruction  which  in 

effect  withdraws  a  case  from  the  jury,  cannot  be  sustained 
where  there  is  testimony  that  should  be  submitted  to  them. 

Error  from  the  district  court  for  Cass  county.  Tried 
below  before  Pound,  J. 

J.  H.  FoQcworthy,  for  plaintiff  in  error. 

Instruction  No.  2  (recited  in  the  opinion)  takes  from 
the  jury  the  right  to  find  whether  there  had  been  a  de- 
livery of  the  property  to  the  plaintiff.  Meredith  v. 
Kennardy  1  Neb.,  819.  Meyer  v.  M.  P.  R.  £.  Co.,  2 
id.,  388.  BUlinga  v.  McCoy,  5  id.,  191.  Hail  Ins.  Co. 
V.  Wilde,  8  id.,  481.  Gilkt  v.  Conm,  5  Kans.,  612. 
Price  V.  Mahony,  24  la.,  582.     OUve  v.  State,  ante  p.  1. 

Smith  ^  Strode,  for  defendant  in  error,  stating  that 
there  being  evidence  to  show  that  plaintiff  exercised 
no  acts  of  ownership  over  the  building,  and  that  the 
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conveyaDce  was  void  as  to  defendant's  grantee,  a  cred- 
itor of  plaintiff's  grantor,  cited  Orumbaugh  v.  Kugler^ 
2  Ohio  St.,  373.  Amkk  v.  Young,  69  HI.,  642.  Graw- 
ford  V.  Kirksm/y  56  Ala.,  282.  Wake  v.  Griffin,  9  Neb., 
47.  Hunt  V.  Spencer,  20  Kans.,  126.  Pwrkett  v.  Polacky 
17  Cal.,  382.    Potter  v.  McDoweU,  81  Mo.,  69. 

Maxwbll,  Ch.  J. 

Before  proceeding  to  the  consideration  of  this  case 
I  will  call  attention  to  the  condition  of  the  record. 
First  in  order  is  the  petition  and  precipe,  filed  April 
20, 1878.  Second,  a  copy  of  the  summons  dated  April 
20, 1878.  Third,  an  amended  petition  filed  May  24, 
1878.  Fourth,  a  demurrer  to  the  amended  petition, 
filed  November  11,  1878.  Fifth,  a  motion  to  strike 
the  demurrer  from  the  files,  upon  which  there  was  no 
ruling  of  the  court.  Sixth,  a  demurrer  to  the  petition, 
upon  which  there  was  no  ruling.  Seventh,  an  answer 
filed  April  28, 1879.  Eighth,  a  demurrer  to  the  answer 
filed  May  1st,  1879,  upon  which  no  ruling  seems  to 
have  been  had.  Ninth,  the  reply  filed  Sept.  18,  1879. 
We  then  have  the  entries  of  continuances  from  the 
commencement  of  the  action  upon  which  no  point  is 
raised.  The  issue  is  made  by  the  amended  petition, 
answer,  and  reply.  No  question  is  raised  on  the  orig- 
inal petition,  summons,  motions,  demurrers,  or  contin- 
uances, and  they  should  be  omitted  from  the  record 
as  needlessly  cumbering  it  and  entailing  unnecessary 
expense.  In  addition  to  the  above,  the  motion  for  a 
new  trial  is  certified  by  the  clerk  and  is  twice  copied 
into  the  bill  of  exceptions.  The  instructions  are  cer- 
tified by  the  clerk  and  are  also  embodied  in  the  bill  of 
exceptions.  The  verdict  of  the  jury  is  copied  into  the 
exceptions  and  is  also  certified  by  the  clerk.  The  ob- 
ject of  a  bill  of  exceptions  is  to  bring  into  the  record 
matter  which  is  not  otherwise  properly  a  part  of  it. 
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Ray  V.  Masorij  6  ISTeb.,  101.  Oredii  Fonder  of  America 
V.  Rogers^  8  Id.,  84.  Avltman  v.  Howe,  10  Id.,  10.  But 
any  matter  which  is  required  by  the  statute  to  be  filed 
with  the  clerk  and  entered  at  length  upon  the  journal 
of  the  court  need  not  be  preserved  in  a  bill  of  excep- 
tions, and  should  not  be  incorporated  into  the  same, 
as  it  is  properly  a  matter  of  record,  and  may  be  certi- 
fied by  the  clerk.  Morrofw  v.  SuUender,  4  Neb.,  876. 
The  instructions,  motion  for  a  new  trial,  and  verdict 
of  the  jury  are  properly  matters  of  record  in  this  state, 
and  should  not  be  embodied  in  a  bill  of  exceptions. 
And  where  there  is  a  repetition  or  irrelevant  matter 
copied  into  a  record,  the  costs  of  the  same,  if  the 
proper  motion  is  filed,  will  be  taxed  to  the  party  at 
&ult. 

The  action  is  brought  for  the  conversion  of  a  frame 
building  situate  on  lot  one  in  block  thirty-five,  in  the 
city  of  Plattsmouth.  The  answer  of  the  defendant : 
First  Denies  that  he  converted  said  property  to  his 
own  use.  Second.  Alleges  that  the  treasurer  of  Platts- 
mouth seized  the  same  as  personal  property  to  satisfy 
certain  delinquent  taxes  due  from  E.  H.  Eaton,  for  the 
years  1869. 1870, 1871,  and  1872,  amounting  to  the  sum 
of  $608.00,  and  on  the  23d  day  of  February,  1876,  sold 
the  same  to  the  defendant  for  the  sum  of  $245,  and 
applied  the  proceeds  of  said  sale  on  said  delinquent 
taxes,  etc.  It  is  also  alleged  that  E.  H.  Eaton,  to 
"evade  the  payment  of  his  just  debts,  falsely,  wrong- 
fully, and  unlawfully  procured  this  plaintiff^  to  claim 
ownership  of  said  property,"  etc. 

The  reply  denies  "  each  and  every  allegation  of  new 
matter"  contained  in  the  answer,  and  specially  denies 
that  E.  H.  Eaton  was  indebted  to  the  city  of  Platts- 
mouth in  the  sum  of  $608.00  for  taxes  due  said  city 
for  the  years  1869, 1870, 1871,  and  1872,  as  alleged  in 
the  answer,  or  in  any  sum  whatever. 
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On  the  trial  of  the  cause,  a  verdict  was  returned  in 
fiavor  of  the  defendant,  upon  which  judgment  was  ren- 
dered. The  plaintiff  brings  the  cause  into  this  court 
by  petition  in  error. 

The  principal  error  relied  upon  is  the  second  in- 
struction, which  is  as  follows:  ^^In  order  to  make  a 
gift  of  personal  property  valid,  there  must  be  a  deliv- 
ery either  actual  or  symbolical,  depending  on  the  char- 
acter and  situation  of  the  property  which  is  the  subject 
of  the  gift.  And  in  this  case  it  was  not  sufficient  to  make 
the  gift  valid  that  the  plaintiff's  husband  made  and 
delivered  to  plaintiff  the  paper  writing,  which  has 
been  introduced  in  evidence,  whereby  the  husband 
purports  to  give  the  said  property  to  the  piaintiffi  but 
there  must  have  been  a  delivery  of  the  property  or 
some  act  of  ownership  exercised  over  it  by  the  plain- 
tiff." 

The  plaintiff  claims  title  to  the  property  in  ques- 
tion under  the  following  document:  "To  Mrs.  S, 
M.  Eaton,  greeting:  Centennial  New  Year's  gift, 
Plattsmouth,  January  Ist,  1876.  Happy  New  Year. 
Compliments  of  E.  H.  Eaton  to  S.  M.  Eaton.  I  here- 
by give  and  bequeath  all  title  and  interest  in  store 
house  on  lot  No.  1,  B  35,  on  Main  street,  of  Platts- 
mouth,   As  witness  my  hand  January  1, 1876. 

"E.  H.  Eaton." 

"  Said  building  is  now  occupied  by  lease  to  M.  J. 
Mateer  for  three  months  from  January  1,  to  April  1, 
1876,  at  $25.00  per  month,  payable  monthly  in  ad- 
vance. Said  building  stands  on  leased  ground  sub- 
ject to  ground  rent.      January  1,  1876. 

"E.  H.  Eaton." 

Some  objection  is  made  to  the  form  of  the  words 
"give  and  bequeath"  as  denoting  a  gift  by  will,  but 
this  objection  is  not  strenuously  insisted  upon,  and 
construing  the  entire  instrument  together  there  is  no 
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doubt  that  it  was  intended  as  a  gift  in  prcesenti.  And 
particularly  is  this  evident  when  it  is  read  by  the 
light  of  the  testimony  in  the  case. 

The  testimony  on  the  part  of  the  plaintiff  tends  to 
prove  that  the  gift  was  made  about  the  1st  of  Febru- 
ary, 1876,  and  that  the  property  then  became  the 
plaintiff's,  and  that  E.  H.  Eaton  collected  the  rent  for 
the  use  of  the  plaintiff  from  the  date  of  the  alleged  gift 
until  the  sale  of  the  property  to  the  defendant.  This 
testimony  the  court  entirely  disregarded,  and  by  its  in- 
structions virtually  withdrew  the  case  from  the  jury. 
In  this  there  was  error.  The  defendant  has  entirely 
failed  to  show  by  legitimate  testimony  that  any  taxes 
were  due  from  Eaton  to  the  city  of  Plattsmouth,  or  that 
the  property  in  question  was  sold  under  lawful  author- 
ity. By  the  issue  made  in  the  pleadings,  the  onus  is 
upon  him  to  prove  those  facts.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 


11    236' 

Stubendorf  and  Company,  plaintiffs  in  error,  v.     k  ^qI 
Fred.  Sonnenschbin  and  W.  E.  Krause,  defend- 
ants IN  BRROR. 

i.  Pleading:  pstitiov.  A  petition  which  states  that  certain 
goods  were  sold  and  delivered  hv  the  plaintiffs  to  the  defend- 
ants, sets  forth  a  copy  of  the  account,  alleges  that  there  are  no 
credits  thereon  and  no  part  thereof  has  been  paid,  and  that  there 
is  due  from  the  defendants  to  the  plaintiffs  a  definite  sum,  is  not 
subject  to  demurrer  as  not  stating  a  cause  of  action. 

2.    :     .    The  code  makes  the  title  of  the  cause  a  part 

of  the  petition,  and  renders  it  unnecessary  to  repeat  the  names 
of  the  parties  in  the  body  of  the  petition,  it  being  sufficient  to 
describe  them  therein  as  "the  plaintiff"  or  "the  defendant'' 
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Error  from  the  district  court  of  Cuming  county. 
Heard  below  by  Barnes,  J. 

J.  C.  Orawford,  for  pktintiff  in  error.  The  title  of  a 
case  is  as  much  a  part  of  the  petition  as  any  other  part 
Code,  sec.  89.  Moreover,  this  is  a  suit  not  against  the 
partnership  but  the  individual  members.  Smith  v. 
Gregg,  9  Neb.,  218. 

M.  McLaughlin^  for  defendant  in  error^  filed  no 
brief. 

Maxwell,  Ch.  J. 

In  September,  1880,  the  plainti&  filed  their  petition 
against  the  defendants  in  the  district  court  of  Cuming 
county,  to  recover  the  sum  of  $109.60  upon  an  account 
The  defendants  demurred  to  the  petition  upon  the 
ground  that  the  fSEtcts  stated  therein  were  not  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was 
sustained,  and  the  action  dismissed,  to  which  the  plain- 
tiffi  excepted,  and  now  assign  the  same  for  error.  The 
following  is  a  copy  of  the  petition : 

"  Stubendorf  &  Co., 
a  firm  doing  business  in 
the  State  of  Nebraska, 
not  incorporated, 

Plaintiffsj 

V. 

Fred.  Sonneschine  and  W. 
E.  Exause,  late  co-part- 
ners trading  under  the 
name  and  firm  of  Fred. 
Sonneschine, 

Defendants. 
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The  plaintiffi  say: 

1.  Their  cause  of  action  is  founded  upon  an  account 
for  goods  and  merchandise  sold  and  delivered  by  the 
plaiutiffi  to  the  defendants  at  Omaha,  ITebraska,  at 
their  special  instance  and  request.  A  copy  of  said 
account  is  hereto  attached,  marked  Exhibit  A,  and 
made  a  part  of  the  petition. 

2.  There  are  no  credits  thereon,  and  no  part  thereof 
has  been  paid. 

8.  There  is  due  the  plaintiffs  from  the  defendants, 
on  said  account,  the  sum  of  $109.60,  with  interest  at 
legal  rate  from  September  9th,  1879.  Wherefore 
plaintifi  pray  judgment  against  the  defendants  for  the 
sum  of  $109.60,  with  lawful  interest  thereon  from 
September  9th,  1879."  A  copy  of  the  account  is  at- 
tached to  the  petition. 

Section  129  of  the  code  of  civil  procedure  provides 
that  "in  an  action,  counter-claim,  or  set-off,  founded 
upon  an  account,  promissory  note,  bill  of  exchange,  or 
other  instrument  for  the  unconditional  payment  of 
money  only,  it  shall  be  sufficient  for  the  party  to  give 
a  copy  of  the  account,  with  all  credits  and  endorse- 
ments thereon,  and  to  state  that  there  is  due  to  him  on 
such  account  or  instrument,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  with  interest,"  etc. 
Gen.  Stat.,  544. 

The  petition  alleges  the  sale  and  delivery  of  the 
goods  described  by  the  plaintiffs,  to  the  defendants, 
at  the  times  set  forth  in  the  account,  sets  forth 
a  copy  of  the  account,  and  alleges  that  there  is 
due  from  the  defendants  to  the  plaintiffi  a  definite 
sum.  This  is  sufficient,  under  the  section  above 
quoted,  to  entitle  the  plaintiffs  to  recover.  The  de- 
fendant Krause,  after  filing  a  demurrer  jointly  with 
his  co-partner,  Sonneschine,  filed  a  separate  demurrer, 
upon  tJie  ground  that  the  facts  stated  in  the  petition 
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were  not  sufficient  to  show  a  cause  of  action  against 
him. 

The  action  is  brought  against  Fred.  Sonneschine  and 
W.  E.  Elrause,  partners,  etc.  This  description  occurs 
only  in  the  title  of  the  petition,  as  in  the  body  of  the 
same  they  are  styled  merely  defendants. 

Section  92  of  the  code  provides  that  "the  petition 
must  contain:  Firsts  the  name  of  the  court  and  county 
in  which  the  action  is  brought  and  the  names  of  the 
parties  plaintiff  and  defendant,"  etc.  G-en.  Stat,  539. 
Judge  Bliss,  in  his  valuable  work  on  Code  Pleading, 
sec.  145,  says:  "The  full  names  of  both  plaintiflfe  and 
defendants  should  be  given  as  plaintifis  and  defend- 
ants— ^not,  as  formerly,  by  describing  them  in  the  body 
of  the  pleading,  but  in  the  form  of  a  title  to  the  cause; 
and  they  may  thereafter  be  referred  to,  without  naming 
them,  as  *the  plaintiff'  or  *the  defendant'"  This,  in 
our  opinion,  is  a  correct  view  of  the  law;  and  it  is  un- 
necessary to  repeat  the  names  in  the  body  of  the  peti- 
tion, but  they  may  be  described  therein  as  plaintiff  or 
defendant  It  follows  that  the  judgment  of  the  district 
court  must  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


The  State  of  Kebrasea,  ex  rel.  Elizabeth  Berqer, 
V.  Horace  B.  Smith. 

1.  Fraotiod  in  County  Courts.    Section  1001  of  the  code  of 

civil  procedure,  relative  to  justices  of  the  peace,  is  applicable  to 
the  practice  in  county  courts,  in  all  cases,  regardless  of  the 
amount  in  controversy. 

2.    :    BSTTiiro  aside  or  jttdomekt.    A  judgment  rendered 

by  a  county  court,  in  the  absence  of  the  defendant,  may  be  set 
aside  under  the  provisions  of  the  above  section  of  the  code. 
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Oriqinal  application  for  writ  of  mandamus. 

C.  A,  Baldwin,  for  relator. 

H,  D,  Estabrookj  for  respondent. 

Lake,  J. 

This  is  an  application  for  a  writ  of  mandamus  to 
compel  the  defendant,  as  county  judge,  to  issue  an 
execution  on  a  judgment  rendered  in  the  county  court 
at  the  December  term,  1880,  in  favor  of  the  relator  for 
the  sum  of  $500  and  costs,  in  the  absence  of  the  defend- 
ant in  the  action,  which  judgment  was  subsequently 
set  aside  on  his  motion,  under  sec.  1,001  of  the  code  at 
civil  procedure.     Gen.  Stat.,  685. 

The  question  thus  raised  is  one  of  practice.  It  is, 
whether  this  section,  which  is  found  in  that  part  of  the 
code  governing  procedure  before  justices  of  the  peace, 
is  applicable  also  to  the  practice  ki  county  courts  in 
what  are  known  as  term  cases,  or  those  wherein  the 
amount  in  controversy  is  above  the  jurisdiction  of  a 
justice  of  the  peace.  The  question  is  essentially  one 
of  power  in  the  county  judge  to  set  aside  the  judgment 
in  this  particular  case,  and  not  whether  such  power 
was  wisely  exercised. 

Similar  questions  were  presented  in  Banks  v,  Uhlj  6 
Neb.,  145,  and  in  Cox  v.  Tyler ,  Id.,  297,  and  our  deci- 
sion in  those  cases  is  decisive  of  this  one.  In  the 
former  the  question  was  whether,  in  the  probate  court, 
of  which  our  present  county  court  is  the  successor,  a 
plaintiff  could  voluntarily  dismiss  his  action,  as  pro- 
vided in  the  justice  act,  and  we  held  that  he  could. 
We  there  said:  ^^  As  to  the  dismissal  of  actions  there 
is  no  provision  whatever  in  the  act  concerning  probate 
courts,  but  in  the  second  section  of  that  act  it  is  pro- 
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vided  that  the  provisions  of  the  code  of  civil  procedure 
relative  to  justices  of  the  peace  shall,  where  no  special 
provision  is  made  in  this  subdivision,  apply  to  the  pro- 
ceedings in  all  civil  actions  prosecuted  before  said  pro- 
bate judges."  Then,  referring  to  the  act  relative  to 
justices  of  the  peace,  we  showed  that  the  authority  for 
such  voluntary  dismissal  was  given  in  express  words. 

And  in  the  latter  case  of  Cox  v,  lyier^  where  the 
question  was  whether  the  county  court  could  vacate 
its  judgment  and  grant  a  new  trials  it  was  held  that  the 
only  authority  for  such  a  step,  in  that  court,  must  be 
looked  for  in  the  act  relative  to  justices  of  the  peace. 
After  quoting  the  words  of  the  statute  above  given,  we 
there  say:  "It  will  be  noticed  that  this  section  extends 
not  alone  to  cases  in  whibh  a  justice  of  the  peace  would 
have  jurisdiction,  but  to  *  aU  civil  actions  prosecuted  before 
said  probate  judges ^^  and  consequently '  as  no  provision 
is  made  *  in  this  subdivision,'  *  *  *  *  we  must 
resort  to  *the  code  of  civil  procedure  relative  to  jus- 
tices of  the  peace'  for  direction  in  this  matter." 

The  rule  of  construction  applied  by  us  in  the  two 
cases  above  referred  to  is  decisive  of  this  one.  In  the 
act  or  acts  relative  to  probate  or  county  courts,  nothing 
is  said  as  to  the  vacating  of  judgments,  but  there  is  in 
the  act  concerning  justices  of  the  peace.  In  the  sec- 
tion first  above  referred  to,  it  is  provided  that:  "When 
judgment  shall  have  been  rendered  against  a  defendant 
in  his  absence,  the  same  may  be  set  aside  upon  the  fol- 
lowing conditions."  Then  follow  three  conditions 
upon  which  the  judgment  may  be  vacated,  and  the  de- 
fendant heard  in  his  defense.  This  section  is  applica- 
ble to  the  practice  in  county  courts,  in  all  cases,  regard- 
less of  the  amount  in  controversy. 

Weit  denied. 
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Maria  T.  McCann,  appellee,  v.  Selben  K.  Merriam, 


1.  Land  Boad  Tax.    Under  the  constitution  of  1875,  a  land 

road  tax  levied  without  regard  to  valuation,  and  at  the  rate  of 
four  dollars  per  quarter  section,  is  void. 

2.    :    TAX  SALS.    A  sale  of  land  for  the  taxes  of  1876  was 

made  in  March,  1878,  under  the  revenue  act  of  Feh.  15th,  1869. 
The  deed  to  the  purchaser  was  made  hy  the  treasurer  in  March, 
1880,  according  to  the  provisions  of  the  revenue  act  of  1879. 
Held,  That  the  force  of  the  tax  deed  and  the  validity  of  the  sale 
were  to  be  tested  by  the  act  in  force  when  the  sale  was  made. 
And,  held  further,  that  including  a  void  tax  in  the  amount  for 
which  the  land  was  sold  was  sufficient  to  avgid  the  deed. 

Appeal  from  a  decree  entered  in  the  district  court 
of  Otoe  county,  rendered  by  Pound,  J,,  sustaining  an 
action  by  appellee  to  cancel  a  tax  deed  issued  accord- 
ing to  the  form  and  pursuant  to  the  laws  of  1879, 
(pp.  827,  883),  for  the  taxes  of  1876,  including  among 
others  a  road  tax  of  four  dollars  per  quarter  section. 

JE.  F.  Warren^  for  appellant.  Even  if  the  road  tax 
was  illegal,  it  could  not  defeat  the  tax  deed  or  render 
the  sale  invalid.  Laws  1879,  sec.  142,  p.  834.  To  de- 
feat the  tax  title,,  it  should  have  been  shown  either  that 
the  property  was  not  subject  to  taxation  for  the  year 
or  years  named  in  the  deed;  that  the  taxes  had  been 
paid  before  the  sale ;  that  the  property  had  been  re- 
deemed from  sale  according  to  law ;  or  that  there  had 
been  an  entire  omission  to  list  or  assess  the  property, 
or  to  levy  the  taxes,  or  to  eell  the  property.  Laws 
1879,  sec.  130,  p.  329.  The  legislature  had  power  to 
ena<5t  the  law  of  1879.  PiUan  v.  Roberts,  13  How.,  472. 
Williams  v.  Kirtland,  13  Wal.,  306.  Orano  v.  Veazie,  67 
Me.,  517.  Johnson  v.  Elwood,  53  K  Y.,  435.  Cook  v. 
Ilackelman,  45  Mo.,  317.  Hoffman  v.  Belly  61  Pa.  St., 
18 
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444.  Whittle}/ V.  Marshall,  nWiB.yl7i.  Wright  v.  Dim- 
hoMy  13  Mich.,  414.  Stanberry  v.  fiHton,  13  Ohio  St, 
571.  Rima  r.  Cowan,  81  la.,  125.  Clark  v.  Thompson^ 
37  la.,  536.     Cooley  on  Tax,  pp.  455,  356,  and  notes. 

M.  L.  Haxfward,  for  appellee.  Tax  deeds  are  gov- 
erned by  the  laws  in  force  at  the  time  of  sale.  Nthcm 
V.  BomicUreej  23  Wis.,  869.  Smith  v.  Cleveland,  17  Wis., 
556.  Staie  v.  Mantz,  62  Mo.,  258.  Where  a  tax  or  a 
portion  is  originally  void,  the  legislature  cannot  breathe 
vitality  into  it.  Cooley  on  Taxation,  227,  243.  Dem 
V.  Charlton,  23  Wis.,  690.  &lsbee  v.  StockU,  7  K  W. 
Kep.,  160.    Abbott  v.  Lindenbower,  42  Mo.,  162. 

Lakk,  J. 

It  was  proved  on  the  trial,  and  the  fact  is  conceded 
by  counsel  for  the  appellant,  that  in  the  amount  for  which 
the  land  was  sold  by  the  treasurer  there  was  included  a 
road  tax  for  the  year  1876,  levied  without  regard  to 
valuation  and  at  the  arbitrary  rate  of  four  dollars  per 
quarter  section.  As  we  have  heretofore  held,  such  a 
levy,  under  the  constitution  of  1875,  is  void.  Dundy 
V.  Richardson  County,  8  Neb.,  508.  It  is  contended, 
however,  on  this  point,  that  notwithstanding  the  inclu- 
sion of  this  void  tax,  inasmuch  as  the  deed  was  made 
under  and  in  pursuance  of  the  revenue  act  of  1879,  its 
force  is  not  to  be  at  all  impaired  on  that  ground. 

This,  we  think,  is  claiming  more  for  this  act  than  is 
warranted  by  its  terms.  In  sec.  129  the  six  preceding 
sections  are  specially  mentioned  as  being  applicable  to 
sales  theretofore  made.  Comp.  Stat.,  424.  This  spe- 
cial reference  to  these  six  sections  precludes  the  idea 
that  other  portions  of  the  act  should  have  such  appli- 
cation. This,  without  more,  would  leave  the  force 
of  the  tax  deed  and  validity  of  the  sale  to  be  tested  by 
the  act  in  force  when  the  sale  was  made — ^that  of  Feb. 
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16th,  1869.  Whatever  the  rule  may  be  under  the 
present  act,  we  have  no  doubt  that  under  that  of  1869 
such  total  invalidity  of  the  tax,  or  a  portion  thereof, 
may  be  shown  to  avoid  the  deed,  and  thus  defeat  the 
title  of  the  purchaser  at  tax  sale.  We  see  nothing  in 
the  record  which  calls  for  any  change  in  the  judgment, 
and  it  is  affirmed. 

JUDOHBNT  AFiriRMED. 


Mart  J.  Doolittlb,  plaintiff  in  brroe,  v.  William 
W.  Marsh,  dbfbndant  in  srror. 

Oorporations.  The  debi$  referred  to  in  sections  186  and  189  of 
the  chapter  of  the  General  Statutes,  entitled  Corporations,  are 
debts  arising  upon  contracts,  express  or  implied,  and  not  dam- 
ages for  torts. 

Error  to  the  district  court  for  Douglas  county.  The 
plaintiff  in  error  obtained  a  judgment  against  the 
Omaha  Horse  Railway  Company,  for  damages  for  per- 
sonal injuries  sustained  by  her  while  a  passenger  upon 
one  of  the  cars  of  the  company,  caused,  as  alleged, 
by  the  negligence  of  the  driver  of  the  car.  Failing  to 
collect  the  judgment  of  the  company,  after  the  return 
of  execution  against  the  company,  she  brpught  her 
action  against  the  defendant  in  error,  a  stockholder  of 
the  horse  railway  company,  to  enforce  a  supposed  per- 
sonal liability  on  his  part,  created  by  section  186  of 
the  chapter  of  the  General  Statutes  on  Corporations. 
A  general  demurrer  was  interposed  tp  the  petition, 
which  was  sustained  by  the  district  court.  Savage,  J., 
presiding,  and  judgment  rendered  for  the  defendant, 
to  reverse  which  this  petition  in  error  is  brought 


244   SUPREME  COURT  OP  NEBRASKA, 

Doolittle  Y.  Marsh. 

JRedick  ^  ConneUy  for  plaintiff  in  error,  cited  Smith  v. 
Stede,  8  Neb.,  115. 

George  E.  Pritcketty  for  defendant  in  error.  Debts 
do  not  include  damages  for  torts.  3  Black.  Com., 
154.  Heacock  v.  Sherman^  14  Wend.,  58.  Bohn  v. 
Brown,  83  Mich.,  267.     CaJbU  v.  McGme^  26  Mo.,  371. 

Cobb,  J. 

I  cannot  agree  with  connsel  for  the  defendant  in 
error  in  the  first  point  made  in  his  able  argument,  in 
which  he  contends  that  section  136  of  the  chapter  of 
the  General  Statutes  entitled  ^^  Corporations,"  does  not 
apply  to  any  corporation  not  created  under  general 
laws.  I  agree  that  its  provisions  are  limited  to  corpo- 
rations thereafter  created,  but  that  is  the  only  limita- 
tion, and  the  only  doubt  is  whether  section  139  does 
not  extend  the  same  provision  to  all  corporations  with- 
out reference  to  the  date,  as  the  two  sections  combined 
certainly  do,  without  regard  to  the  method  of  their 
organization. 

But  upon  his  second,  or  as  counsel  has  it  numbered 
in  his  brief,  the  fourth,  point,  I  am  quite  inclined  to 
agree  with  him.  The  debts  spoken  of  in  the  two  sec- 
tions undoubtedly  are  only  those  obligations  arising  on 
express  and  implied  contracts  growing  out  of  dealings 
between  the  corporation  and  other  corporations  or  in- 
dividuals where  the  financial  condition  of  such  corpo- 
ration would  or  might  be  the  foundation  of  credit 
The  law  has  made  it  one  of  the  conditions  upon  which 
the  promoters  and  managers  of  corporations  may  do 
business  without  risk  to  their  private  fortunes,  that 
such  corporation  shall  publish  annually  a  true  state- 
ment ^^  of  the  amount  of  all  the  existing  debts  of  the 
corporation."  The  only  useful  end  which  such  state- 
ment can  serve,  is  to  furnish  persons  about  to  give 
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fluch  corporation  credit  a  basis  of  information  for  their 
guidance.  The  tangible  personal  property  of  the  cor- 
poration shows  for  itself,  its  real  estate  can  be  learned 
from  the  records,  but  in  order  to  be  enabled  to  prop- 
erly rate  its  credit,  one  must  know  the  amount  of  its 
4ebts.  Persons  about  to  deal  with  others,  be  they  cor- 
porations or  natural  persons,  usually  resort  to  all  con- 
venient sources  for  information  as  to  their  credit  But 
it  is  quite  unheard  of  for  a  person  about  to  become  a 
passenger  on  a  street  railroad  or  other  railroad,  stage 
coach,  or  steamboat,  or  guest  at  an  hotel,  to  stop  to 
enquire  whether  the  owners  were  able  to  respond  in 
damages  in  case  of  the  death,  maiming,  or  robbery  of 
such  passenger  or  guest,  by  reason  of  the  negligence 
of  the  servants  of  such  owners.  Hence  I  conclude  that 
the  notice  required  by  statute  was  not  intended  for  the 
benefit  of  claimants  for  unliquidated  damages,  and  that 
they  can  take  no  advantage  of  its  nou-publication. 

It  necessarily  follows  from  the  above  that  there  was 
no  error  on  the  part  of  the  district  court  in  sustaining 
the  demurrer,  and  that  its  judgment  in  this  case  must 
be  affirmed. 

Judgment  affirmed. 


11    MB 
15    43S| 

J.  VanDbuzbr,  appellant,  v.  Edward  Peacock  and  fj^ 

OTHERS,  APPELLEES. 

Husband  and  Wife.  A  contract  between  husband  and  wife 
made  in  good  faith,  upon  an  adequate  consideration,  and  not 
for  the  purpose  of  hindering,  delaying,  or  defrauding  creditors 
of  the  husband,  will  not  be  declared  fraudulent  from  the  mere 
fact  that  years  afterwards  the  husband  was  unable  to  pay  his 
debts. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  by  Weaver,  J. 
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T.  Appleget  ^  jSwi,  for  appellant.  The  pretended 
contract  between  Peacock  and  his  wife  being  at  most 
a  verbal  one,  is  of  no  force  against  creditors.  Bxojijt  v. 
Livingston^  3  Johns.  Ch.,  483.  Siddle  v.  Needham^ 
Bup.  Ct.,  Mich.  The  deed  to  Mrs.  Starrett  was  made 
after  the  death  of  Mrs.  Peacock,  and  upon  the  death 
of  the  wife,  Peacock's  interest  by  curtesy  was  liable  for 
his  debts,  and  a  conveyance  of  it  was  void  as  to  cred- 
itors. Reade  v.  Livingston^  supra.  Bayard  v.  Hoffmaxiy 
4  Johns.  Ch.,  450. 

8.  P.  Davidson^  for  appellee,  cited,  to  uphold  the  bcfm 
fides  of  the  conveyance,  Patrick  v.  Patrick,  77  HL,  566. 
Phillips  V.  North,  Id.,  246.  Sweeney  t).  Damron,  47  Id., 
450.  Havey  v.  Hohomb,  11  Id.,  660.  GridUy  v.  WaJtr 
son,  68  Id.,  186.  Moritz  v.  Hoffnum,  85  Id.,  554.  The 
agreement,  if  verbal  and  uncertain,  was  consummated. 

Maxwell,  Ch.  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill. 
The  petition  alleges  in  substance  that  at  the  April, 
1879,  term  of  the  district  court  of  Johnson  county,  the 
plaintiff  recovered  a  judgment  against  Edward  Pea- 
cock for  the  sum  of  $691.00,  and  $9.31  costs  of  suit, 
which  judgment  still  remains  in  full  force  and  effect; 
that  an  execution  was  thereafter  issued  on  said  judg- 
ment, which  on  the  —  day  of  August,  1879,  was  re- 
turned wholly  unsatisfied;  that  said  Edward  Peacock 
is  insolvent ;  that  after  said  Peacock  contracted  the 
debt  upon  which  said  judgment  was  recovered  he  be- 
came the  owner  of  the  north-west  quarter  of  section 
6,  town  5  north,  of  range  11  east,  and  also  the  south- 
west quarter  of  section  20,  town  4  north,  of  range  10 
east,  all  in  Johnson  county,  Nebraska;  that  on  or 
about  the  18th  day  of  March,  said  defendant  made  an 
exchange  of  the  north-west  quarter  of  section  6,  town 
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5,  range  11,  with  one  Mary  Starrett,  for  the  north-west 
quarter  of  section  29,  town  4,  range  10,  and  caused 
said  land  to  be  conveyed  to  William  F.  Peacock  and 
Mary  Peacock,  minor  children  of  said  Peacock,  with- 
out consideration,  and  with  the  intent  to  hinder  and 
delay  the  creditors  of  Edward  Peacock,  etc. 

Answers  were  filed  by  the  defendants,  to  which  it  is 
unnecessary  to  refer.  On  the  trial  of  the  case  the 
court  found  for  the  defendants  and  dismissed  the  action. 
The  plaintiff  appeals  to  this  couft. 

It  appears  from  the  testimony  that  the  defendant, 
Edward  Peacock,  in  the  year  1876,  traded  a  farm 
owned  by  himself  in  Ford  county,  Dlinois,  which  was 
heavily  incumbered,  to  one  John  Yeoman,  a  resident  oi 
Indiana,  for  the  two  quarter  sections  of  land  first  above 
described;  that  in  November  of  that  year,  Peacock  in- 
duced his  wife  to  apply  to  her  father  for  pecuniary  aid, 
promising  her  if  she  obtained  the  same  to  convey  one 
half  of  the  land  received  from  Yeoman  to  her;  that 
thereupon  she  applied  to  her  father,  Henry  F.  True- 
lock,  of  Warren  county,  Illinois,  for  "  one  thousand 
dollars  to  finish  paying  for  the  land  in  Nebraska." 
His  testimony  on  that  point  is  as  follows:  "I  told 
her  that  if  she  and  her  husband,  Edward  Peacock, 
would  deed  one  quarter  section  of  the  land  mentioned 
either  to  me  or  have  it  deeded  to  her,  I  would  let  her 
have  some  money,  but  could  not  let  her  have  the 
amount  she  asked  for.  She  said  that  she  and  her  hus- 
band had  agreed  before  she  left  home  that  if  I  would 
let  them  have  some  money,  they  would  secure  it  by 
mortgage  on  the  land  or  have  the  land  deeded  to  her. 
I  told  her  that  if  she  took  the  deed  in  her  own  name  I 
would  be  satisfied,  and  would  let  her  have  the  money. 
With  that  understanding,  accordingly,  on  November 
18th,  1876, 1  went  to  the  Union  Bank,  of  Abingdon, 
Illinois,  and  bought  a  draft  for  $500.00  and  sent  it  to 
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Edward  Peacock,"  etc.  The  cashier  of  the  bank  also 
testified  to  the  amouat  of  the  draft  and  in  whose  favor 
it  was  drawn.  None  of  the  land  was  conveyed  to  Mrs. 
Peacock,  nor  was  any  mortgage  given  to  secure  the 
money  furnished  by  her  father.  In  October,  1877, 
Mrs.  Peacock  died.  Prior  to  her  death  she  called  the 
attention  of  her  husband  to  the  fact  that  no  deed  had 
been  made  to  her  for  the  lands  in  question,  and  re- 
quested him  to  have  the  same  made  to  William  F. 
and  Mary  E.  Peacock,  their  infant  children. 

A  few  days  after  the  death  of  Mrs.  Peacock,  her 
father  called  upon  Edward  Peacock,  and  was  then  in- 
formed by  him  that  the  land  in  question  had  not  been 
conveyed  to  her,  and  Peacock  then  promised  him  to 
trade  the  land  intended  to  be  conveyed  to  his  wife 
for  land  adjoining  his  own,  and  have  the  deed  made 
to  the  children  of  Mrs.  Peacock,  which  was  afterwards 
done.  The  note  upon  which  the  judgment  was  recov- 
ered, was  given  in  renewal  of  a  note  given  by  William 
Peacock,  the  defendant  being  merely  a  surety  there- 
on. The  renewal  note  was  given  a  short  time  before 
Peacock  traded  the  Ford  county  land  to  Yeoman. 
Upon  this  testimony  we  are  asked  to  hold  that  the 
conveyance  from  Peacock  to  Starrett,  and  from  Star- 
rett  to  the  children  of  Mrs.  Peacock,  is  fraudulent  and 
void  as  to  creditors. 

This  is  not  a  case  where  the  husband  was  permitted 
to  retain  his  wife's  property  and  contract  debts  upon 
the  belief  that  he  was  the  owner  of  the  same.  In  such 
cases  this  court  has  held  that  the  equity  of  the  cred- 
itor was  superior  to  that  of  the  wife.  Aidtman  v.  Ober- 
mjeyer^  6  Neb.,  260.  Roy  v.  McPhersoriy  ante  p.  197. 
The  debt  was  not  contracted  upon  the  faith  of  this 
property,  nor  had  the  husband  received  the  money  from 
his  father-in-law  at  the  time  the  debt  was  contracted. 
That  this  money  was  actually  furnished  by  Truelock, 


JAIfUARY  TERM,  1881.  249 

VanDeuEer  y.  Peacock. 

and  upon  the  promise  that  a  mortgage  was  to  be  given 
for  its  security,  or  one  half  of  the  land  conveyed  to  the 
wife  of  Peacock,  there  is  no  question.  And  that  he 
could  have  insisted  upon  the  performance  of  this  agree- 
ment will  not  be  denied.  There  is  no  testimony  in  the 
record  showing  the  value  of  this  land  or  that  it  was 
worth  to  exceed  J500.00. 

The  ground  upon  which  relief  is  sought  in  the  peti- 
tion is  that  there  was  no  consideration  for  the  convey- 
ance from  Peacock  to  Starrett,  and  from  Starrett  to  the 
children  of  Mrs.  Peacock.  If  it  appeared  from  the  tes- 
timony that  such  was  the  case,  the  land  in  question 
would  be  subject  to  the  payment  of  the  plaintiff's 
judgment  But  in  our  opinion  a  sufficient  considera- 
tion is  shown.  The  fact  that  the  money  obtained  from 
Truelock  was  not  used  in  the  payment  of  the  land,  but 
presumably  in  making  improvements  thereon,  does 
not  render  the  transaction  void.  The  agreement  has 
been  consummated  and  derives  its  validity  from  the 
money  actually  furnished  by  the  wife's  father  for  her 
benefit,  and  Uie  adequacy  of  consideration.  A  con- 
tract between  husband  and  wife  made  in  good  faith 
upon  an  adequate  consideration,  and  not  with  the  in- 
tent to  hinder,  delay,  or  defraud  creditors  of  the  hus- 
band, will  not  be  declared  fraudulent  from  the  mere 
fact  that  years  afterwards  the  husband  was  unable  to 
pay  his  debts. 

After  a  very  careful  examination  of  the  entire  testi- 
mony in  the  case,  we  are  of  the  opinion  that  the  judg- 
ment of  the  court  below  is  right,  and  it  is  affirmed. 

JUDOMBNT  AFFIRMED. 
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'-iLi»l  Samuel  P.  Davidson,  plaintipp  in  error,  v.  John  A. 

JP   <0r|  Cox,  DEFENDANT  IN  ERROR. 

_oo  578/  Beal  Property:  mobtqaok:  coybnant.  In  this  state,  a  mort- 
gage of  real  estate  is  a  mere  pledge  or  collateral  security  creating 
a  lien  upon  the  mortgaged  property,  but  conveying  no  title  nor 
vesting  any  estate,  either  before  or  after  condition  broken. 
The  covenants  running  with  the  land  therefore  do  not  pass  to 
the  mortgagee  as  assignee. 

Re-hearing  of  the  case  reported  in  10  Neb.,  150, 
where  it  is  stated  at  length. 

Davidson  ^  Easterday^  for  plaintiff  in  error.  A  mortr 
gagee,  under  a  mortgage  containing  covenants  of  war- 
ranty, so  far  as  is  necessary  to  protect  his  interest,  is 
entitled  to  the  benefits  of  the  covenants  as  completely 
as  a  grantee  under  a  deed  containing  such  covenants. 
Rawle  on  Covenants,  pp.  26,  27,  29,  32,  344,  346.  2 
Wash.  Real  Prop.,  159.  White  v.  Whitney,  3  Met,  81. 
Harper  v.  Perry,  28  la.,  58.  Lockwood  v.  Sturdevant,  6 
Conn.,  378.  Wright  v.  Sperry,  21  Wis.,  834.  lAoyd  v. 
Qidmby,  6  Ohio  St.,  262. 

B,  F,  Perkins^  for  defendant  in  error.  The  cove- 
nant of  warranty  relates  only  to  the  condition  of  the 
title.  A  mortgage  conveys  no  title,  vests  no  estate,  but 
is  a  mere  pledge  or  security.  Hurley  v.  Estes^  6  Neb., 
886. 

Maxwell,  Ch.  J. 

This  is  an  action  by  a  junior  mortgagee  upon  a  cov- 
enant of  warranty  in  the  deed  of  the  grantor  of  the 
mortgagor.  The  plaintiff  alleges  in  his  petition  that 
on  the  twenty-first  day  of  April,  1876,  the  defendant 
conveyed  to  one  Elizabeth  L.  Richards,  the  north-east 
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quarter  of  the  north-east  quarter  of  section  5,  in  town- 
ship No.  6  north,  of  range  10  east,  by  warranty  deed; 
that  by  said  deed  the  defendant  covenanted  with  said 
Richards  that  he  held  said  premises  by  ^ood  and  law- 
ftil  title;  that  he  had  good  right  and  lawful  authority 
to  sell  the  same,  and  that  they  were  clear  and  free  from 
all  liens  and  incumbrances  whatsoever;  and  further 
covenanted  to  warrant  and  defend  the  same  against  the 
lawful  claims  of  all  persons  whomsoever ;  that  on  the 
twenty-first  day  of  April,  1876,  Richards  mortgaged 
said  premises  to  the  plaintiff  to  secure  the  sum  of  $40, 
with  interest,  which  mortgage  was  duly  recorded;  that 
said  mortgage  contained  covenants  of  general  war- 
ranty; that  notwithstanding  the  covenants  in  said  deed 
and  mortgage,  there  existed  prior  to  the  twenty-first 
of  April,  1876,  certain  mortgages  on  said  premises  to 
P.  D.  Cheney  and  others,  which  were  foreclosed  on  the 
sixteenth  day  of  October,  1877,  and  said  premises  or- 
dered sold;  that  under  said  decree  said  premises  were 
sold,  and  the  sale  thereof  confirmed,  but  the  proceeds 
of  said  sale  were  applied  exclusively  to  the  payment  of 
said  senior  mortgages,  and  that  the  whole  amount  due 
the  plaintiff  on  the  mortgage  from  Mrs.  Richards  is 
unpaid,  and  that  she  is  insolvent.  It  is  also  alleged 
that  the  purchaser  is  in  possession  of  the  premises  in 
question.  No  relief  is  sought  against  Richards.  The 
plaintiff  asks  for  a  judgment  against  Cox  for  the  sum 
of  $40,  with  interest  from  the  twenty-first  day  of  April, 
1876. 

A  covenant  of  warranty  runs  with  the  land,  and  may 
be  availed  of  by  suit  in  his  own  name  by  any  one  to 
whom  the  same  shall  come  by  deed.  3  Wash,  on  Real 
Property  (4th  Ed.),  469.  The  action  for  breach  of  the 
covenant  should  be  brought  by  him  who  is  the  owner 
of  the  land;  and  as  such  the  assignee  of  the  covenant 
at  the  time  it  is  broken.     Id.     Kent  says:  "They  (the 
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covenant  of  warranty  and  for  quiet  enjoyment)  are 
therefore  in  the  nature  of  real  covenantB,  and  they  run 
with  the  land  conveyed,  and  descend  to  heirs,  and  vest 
in  the  assignees  or  the  purchaser."    4  Kent  Com.,  471. 

Does  a  mortgagee  in  this  state  take  such  an  estate  in 
the  lands  mortgaged  as  to  make  him  the  assignee  of 
the  covenants  in  deeds  prior  to  his  mortgage? 

In  Kyger  v.  RyUy^  2  Neb.,  28,  it  is  said:  "The  mort- 
gage is  a  mere  pledge  or  collateral  security,  creating  a 
lien  upon  the  mortgaged  premises,  but  conveying  no  ti- 
tle or  vesting  no  estate,  either  before  Or  after  condition 
broken."  And  this  doctrine  was  adhered  to  in  Webb 
V.  Hosdtonj  4  Neb.,  818.  Hurley  v.  Estes,  6  Id.,  886. 
Umm  Mutual  Life  Insurance  Co.  v.  Lomtty  10  Id.,  801. 
The  mortgagee  therefore  does  not  become  the  assigned 
of  the  covenants  running  with  the  land,  and'  cannot 
maintain  an  action  thereon.  He  may  maintain  an 
action  on  the  covenants  in  his  mortgage,  but  this  he 
does  not  seek  to  do.  The  judgment  of  the  district 
court  must  therefore  be  affirmed. 

Judgment  affirmed. 


11    253l 
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17  SI  'T^^  CJiTY.  OF  Crete,  plaintiff  in  error,  v.  Marybtta 
Childs,  defendant  in  error. 

City  of  Second  Class:  claim  against,  for  damaois 
CAUSED  BT  DBFECTiTE  SIDEWALK.  To  maintain  an  action 
against  a  city  of  the  second  class  for  damages  occasioned  by  a 
dofective  sidewalk,  it  is  not  necessary  to  present  the  claim  to 
the  city  council  for  allowance.  A  presentation  of  such  claim, 
however,  is  essential  to  a  recovery  of  costs  against  the  city. 

Instruction  to  Jury.  Where  an  instruction  is  so  worded  at 
necessarily  to  leave  the  jury  to  uncertain  conjecture  as  to  the 
menning,  and  therefore  liable  to  lead  the  jury  astray  in  their 
consideration  of  the  case,  it  is  good  ground  for  a  new  trial. 
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8.    .     In  this  case  the  instruction  was  that  under  certain 

given  "  circumstances,  the  city  is  liable  for  its  failure  to  perform 
its  duties,"  but  there  was  no  explanation  by  the  judge  as  to 
what  those  '* duties"  were.     Heid,  erroneous. 

4.  Rule  of  Damages.    In  an  action  against  a  city  to  recover  for 

damages  caused  by  a  defective  sidewalk,  Heldj  that  the  plaintiff 
could  only  recover  for  those  damages  which  were  directly 
traceable  to  the  injury  and  negligence  complained  of  as  the 
probable  cause ;  that  damages  caused  by  the  negligence  of  the 
plaintiff  in  the  employment  of  medical  aid  were  not  chargeable 
to  the  city. 

5.  Instruotions  must  be  Based  upon  the  Evidence.    If 

an  instruction  assume  the  possible  existence  of  a  state  of  facts 
which  the  jury  have  no  right  to  find,  there  being  no  evidence, 
it  is  error. 

Error  to  the  district  court  for  Saline  county.  The 
action  there  was  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  a  defective  sidewalk  in  the 
city  of  Crete.  Trial  below  before  Weaver,  J.,  and  a 
jury,  resulted  in  a  verdict  of  $300  for  plaintiff,  upon 
which  she  had  judgment,  and  the  city  brought  the  case 
here  for  review  upon  a  petition  in  error. 

M.  B,  C.  True  and  J.  B.  Webster,  for  plaintiff  in 
error. 

Plaintiff  having  exhibited  to  the  jury  the  helpless 
condition  of  her  limb,  and  medical  experts  having  tes- 
tified to  its  condition  and  the  character  of  the  injury, 
she  was  interrogated  on  cross-examination  as  to  an 
electric  shock  and  a  runaway  accident  occurring  to  her 
subsequent  to  the  injury,  which  was'  erroneously  re- 
jected. Chandler  v,  Allison,  10  Mich.,  460-475.  Liv- 
inffsion  v.  Keeck,  34  N.  Y.,  Sup.  Ct,  647.  Pryor  v,  Har- 
ris, 80  Ala.,  118.  Also,  the  rejection  of  a  question  to 
a  medicial  expert,  "What  in  the  exercise  of  due  dili- 
gence and  reasonable  care  for  the  cure  the  plaintiff 
should  do,  after  an  injury  of  this  character,"  an  effort 
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being  made  to  show  that  the  permanent  character  of 
the  injury  was  caused  by  unskillful  treatment  Chand- 
ler V.  Allison^  supra.  Shearman  &  R.  on  Negligence, 
598.  Also,  the  rejection  of  testimony  of  one  Fuller, 
who  lived  near  by  the  defective  sidewalk,  if,  in  his  re- 
membrance, he  considered  the  sidewalk  dangerous  to 
use.  Lund  v.  Ti/ngsboroughj  9  Gush.,  86.  McOreary  v. 
Turk,  29  Ala.,  244.  WhUti^  v.  Franklin,  46  N.  H.,  28. 
Alexander  v.  SterUngj  71  HI.,  866.  Also,  the  city  char- 
ter, requiring  bills  to  be  verified  upon  oath  before  suit 
commenced,  and  that  called  sessions  of  the  council 
shall  consider  only  matters  presented  in  writing,  nei- 
ther of  these  requisites  having  been  complied  with, 
there  was  no  legal  proof  that  plaintiff  had  submitted 
her  demand  to  the  council.  On  the  ninth  instruction 
cited,  Shearman  &  R.  on  Negligence,  598.  Stover  v. 
Bluehilly  51  Me.,  489.  Mistman  v.  Sanborn,  8  Allen, 
594.  Darling  v.  Williams,  85  Ohio  St.,  62.  On  tenth 
instruction.  Dewey  v.  Detroit,  15  Mich.,  807.  Mb 
Qinty  v.  Mayor,  5  Duer,  674.  Billings  v.  Worcester,  102 
Mass.,  829.    Dozlon  v.  Clinton,  88  la.,  897. 

Hastings  ^  McGinMe,  for  defendant  in  error. 

As  to  notice  of  defect  in  sidewalk.  Mayor  v.  Sheffield, 
4  Wall.,  189.  Ward  v.  Jefferson,  24  Wis.,  842.  Sub- 
bard  V.  Concord,  85  N.  H.,  52.  2  Dillon,  Mun.  Corp., 
920.    Alexander  i\  President,  etc.,  71  HI.,  866. 

As  to  Mr.  Fuller's  testimony.  1  Phill.  Ev.,  768,  781, 
784.  1  Greenl.  Ev.,  440.  The  seventh  instruction.  CSty 
V.  Olmstead,  5  Neb.,  452,  and  cases  there  cited.  Ninth 
instruction.  Stewart  v.  Bipon,  88  Wis.,  584.  Tenth  in- 
struction. Angel  on  Highways,  257.  State  v.  Campion, 
2  N.  H.,  518.  Seacock  v.  Sherman,  14  Wend.,  58. 
Bequa  v.  Bochester,  45  N.  T.,  184.  CenterviUe  v.  Woods, 
57  Ind.,  192. 
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Lake,  J. 

We  discover  no  error  in  the  rejection  of  testimony 
calling  for  a  reversal  of  the  judgment.  And  the  record 
of  the  proceedings  of  the  city  council  of  Crete,  upon 
this  claim,  was  properly  admitted.  Such  presentation 
of  the  claim,  however,  was  not  requisite  to  a  recovery 
of  damages,  as  it  could  only  affect  the  question  of  costs. 
Section  thirty-four  of  the  act  for  the  incorporation  of 
cities  of  the  section  class  provides,  that  ^^no  costs 
shall  be  recovered  against  such  city  in  any  action 
brought  against  it  for  any  unliquidated  claim  which 
has  not  been  presented  to  the  city  council,"  etc.  Gen. 
Stat,  151. 

As  to  the  instructions  given  to  the  jury,  three  are 
mentioned  in  the  brief  of  counsel  for  plaintiff  in  error 
as  being  erroneous,  viz.:  the  seventh,  ninth,  and  tenth. 
The  seventh  was  in  these  words:  ^^That  a  city  has  the 
exclusive  control  of  its  streets,  and  ample  means  are 
placed  under  control  of  its  constituted  authorities  to 
maintain  its  streets  in  a  safe  condition,  and  the  side- 
walk is  a  part  of  the  street.  Under  these  circum- 
stances the  city  is  liable  for  its  failure  to  perform  its 
duties." 

The  first  clause  of  this  instruction  contains  three 
propositions  which  are  doubtless  correct.  These  prop- 
ositions, or  facts,  are  the  "circumstances"  or  premise 
from  which  the  judge  draws  the  conclusion  and  tells 
the  jury  that  "the  city  is  liable  for  its  failure  to  per- 
form its  duties."  But  to  what  duties  did  he  refer,  the 
non-performance  of  which  would  lead  to  the  result  of 
rendering  the  city  liable  to  the  plaintiff?  We  may 
presume,  and  it  is  doubtless  true,  that  he  had  in  mind 
only  those  legal  obligations  respecting  the  streets 
which  the  city  of  Crete  was  under  to  the  public  at  the 
time  of  the  accident  complained  of,  but  what  assur- 
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ance  is  there  that  this  was  the  understanding  derived 
by  the  jury?  They  were  not  so  told,  either  in  this  or 
in  any  other  of  the  several  instructions  given  them  in 
charge.  They  should  have  been  instructed  particu- 
larly by  the  judge  as  to  what  duties  he  referred  in  this 
remark,  for  it  was  upon  one  of  the  most  vital  points  ia 
the  case,  and  one  in  the  consideration  of  which  they 
ought  not  to  have  been  left  to  depend  upon  mere  con- 
jecture as  to  his  meaning,  nor  to  adopt  their  own  views 
of  what  the  duties  of  the  city  were,  as  they  would  most 
probably  do  under  the  circumstances.  We  think  too 
much  was  left  to  mere  conjecture  by  this  instruction, 
which,  to  say  the  least,  was  very  liable  to  lead  the  jury 
astray  in  their  consideration  of  the  case. 

The  ninth  instruction  was,  that  if  the  plaintiff  ^^  em- 
ployed such  person  or  persons  to  attend  her,  for  the 
purpose  of  attending  her  injury,  as  she  thought  com- 
petent, and  in  good  faith,  she  is  not  responsible  for  the 
result,  unless  caused  by  some  act  of  negligence  on  her 
part." 

The  rule  of  this  instruction,  otherwise  expressed, 
seems  to  be  that  the  "  thought"  or  belief  of  the  plain- 
tiff as  to  the  competency  of  the  persons  she  employed 
to  attend  to  her  injured  limb,  provided  she  was  guilty 
of  no  negligence  in  any  other  particular,  was  sufficient 
to  relieve  her  of  all  responsibility  for  the  result  of  the 
treatment,  no  matter  how  injurious  and  productive  of 
evil  consequences  it  may  have  been,  and  to  fasten  it 
upon  the  city.  In  this  we  think  there  was  error. 
Such  is  not  the  rule  of  the  law  applicable  in  a  case 
like  the  one  under  consideration.  If  the  city  were 
liable  at  all,  it  was  only  for  those  damages  that  are  di- 
rectly traceable  to  the  injury  and  negligence  com- 
plained of  as  the  probable  cause.  '^  Generally,  in 
order  to  warrant  a  finding  that  negligence,  or  an  act 
not  amounting  to  wanton  wrong,  is  the  proximate 


JANUARY  TERM,  1881.  257 

City  of  Crete  v.  Chllds. 

cause  of  an  injury,  the  injury  must  be  the  natural  and 
probable  consequence  of  the  negligence  or  wrongful  act, 
one  which  ought  to  have  been  foreseen  in  the  light  of  at- 
tending circumstances.  The  natural  and  probable  con- 
sequences of  a  wrongful  actor  omission  are  not  necessa- 
rily chargeable  to  the  misfeasance  or  nonfeasance,  when 
there  is  a  sufficient  intermediate  cause  operating  be- 
tween the  wrong  and  the  injury."  Milwaukee^  etc.,  M. 
JR.  Co.  V.  Kellogg,  94  U.  S.,  469. 

As  between  the  city  and  the  plaintiff,  it  was  unques- 
tionably her  duty  to  exorcise  reasonable  care  and  dili- 
gence in  the  employment  of  medical  aid;  and  if  she 
failed  in  this  particular,  and  evil  resulted  in  conse- 
quence of  such  omission  of  duty,  surely  there  could  be 
no  justice  in  a  rule  relieving  her  and  placing  the 
responsibility  upon  the  city.  The  proximate  cause  of 
such  evil  would  not  be  the  negligence  of  the  city,  but 
her  own,  and  she  should  bear  it. 

By  the  tenth  instruction  the  jury  were  told  that  if 
"the  injury  to  the  plaintiff  was  sustained  by  reason  of 
the  defective  manner  in  which  the  sidewalk  was  origi- 
nally constructed,  no  notice  to  the  city  authorities  of 
the  defect  need  be  proven.  They  are  bound  to  take 
notice  of  the  manner  in  which  sidewalks  were  origi- 
nally built.'' 

This  instruction  was  not  warranted  by  the  evidence. 
There  was  no  testimony  given  to  the  effect  that  the 
city  built  the  walk,  nor  was  there  any  that,  when  built, 
it  was  left  in  an  unsafe  condition;  but  on  the  contrary 
it  was  distinctly  proved  by  the  testimony  of  at  least 
three  of  the  plaintiff's  own  witnesses,  viz.:  Killian, 
Petit,  and  Bickel,  that  up  to  a  short  time  before  the 
accident  to  the  plaintiff,  the  walk  was  of  smooth  sur- 
face and  in  a  perfectly  safe  condition.  This  instruction 
assumed  the  possible  existence  of  a  state  of  facts  which 
the  jury  had  no  right  to  find,  and  was  therefore  at 
19 
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variance  with  the  rule  enforced  by  this  court,  in  Mere- 
dith V.  Kennardy  1  Neb.,  312,  Meyer  v.  Midland  Pacific 
R.  R.  Go.j  2  Neb.,  319,  and  other  cases. 

For  these  errors  in  the  instructions,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Rbvbrsbd  and  rbmanded. 


Benjamin  Coonby,  plaintiff  in  error,  v.  Patrick 
Burke,  Sr.,  and  Patrick  Burkb,  Jr.,  defendants 
IN  error. 

1.  Assault  and  Battery :  ^ho  are  principals  in.    In  an  u- 

sault  and  Jbatteryi  not  only  he  who  is  the  actor  or  actual  perpe- 
trator of  the  offense,  but  he  also  who,  being  present  when  the 
act  is  done,  aids  and  abets  therein,  is  a  principal  and  liable  as 
such  at  the  suit  of  the  injured  party. 

2.  :  .  Evidence  examined  and  held  sufficient  to  war- 
rant a  verdict  as^ainst  the  defendant  as  principal  in  the  battery 
complained  of. 

Error  from  the  district  court  for  Nemaha  county. 
Tried  before  Pound,  J. 

J.  S.  Broody,  for  plaintijff  in  error. 

8.  A,  Osborriy  for  defendants  in  error. 

Lake,  J. 

The  action  below  was  brought  to  recover  damages 
for  an  assault  and  battery  charged  to  have  been  com- 
mitted by  the  defendants  upon  the  person  of  the  plain- 
tiff. When  the  evidence  had  all  been  submitted,  the 
court  being  of  opinion  that  it  was  insufficient  to  war- 
rant a  verdict  against  the  defendant  Patrick  Burke,  Jr., 
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directed  the  jury  to  find  in  his  favor,  which  they  did. 
And  this  is  the  principal  error  complained  of. 

The  evidence  shows  that  the  elder  Patrick  Burke, 
as  the  absolute  perpetrator,  or  principal  in  the  first  de- 
gree, committed  a  grievous  battery  upon  the  person  of 
the  plaintiff,  by  knocking  him  down  and  pounding 
him  with  a  stout  hickory  stick  about  three  feet  in 
length.  The  younger  Burke,  although  present  at  the 
time,  did  no  act  of  personal  violence  to  the  plaintiff; 
but  it  is  claimed  by  counsel  that  he  did  aid,  abet,  and 
encourage  his  father  in  what  he  did,  to  an  extent  that 
made  him  a  principal  in  the  second  degree,  and  re- 
sponsible for  all  the  consequences  that  resulted  there- 
from. "A  man  may,  in  contemplation  of  law,  be  a 
principal  in  an  offense,  in  either  of  two  degrees.  A 
principal  in  the  first  degree  is  he  who  is  the  actor  or 
absolute  perpetrator  of  the  crime;  and  in  the  second 
degree,  he  is,  who  is  present  aiding  and  abetting  the 
fact  to  be  done."  2  Broom  k  Hadley's  Com.,  Am.  Ed., 
353.  There  is,  however,  no  substantial  difference  be- 
tween principals  in  the  first  and  seoond  degrees.  The 
distinction  is  nominal  merely.  Bee  also  Brown's  Law 
Dictionary,  280. 

Such  being  the  law  as  to  what  is  sufiicient  to  con- 
stitute one  a  principal  in  an  ofifense,  let  us  look  to  the 
testimony  and  ascertain  whether  Patrick  Burke,  Jr., 
is  within  the  rule,  or  rather  whether  there  was  evidence 
sufficient  to  have  justified  the  jury  in  holding  him  as 
a  principal  offender. 

In  the  testimony  given  by  the  plaintiff,  we  find  the 
following: 

Q.    Where  was  young  Burke? 

A.    He  was  holding  Charley  Howell. 

Q.    What  was  Charley  Howell  doing. 

A.  I  suppose  he  was  trying  to  get  away  to  take  the 
club  from  him. 
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And  on  croBS-examinfttion,  in  speaking  of  young 
Burke,  this  was  given: 

Q.    Did  he  fight  you  that  day? 

A.    No,  sir,  he  did  not. 

Q.    Bid  he  offer  to  do  it? 

A.  I  don't  know.  I  was  there,  and  he  kept  Char- 
ley Howell  from  saving  me. 

Q.    How  do  you  know  that  was  so? 

A.  He  had  him  hst  with  a  hand  round  his  neck, 
this  way.  (Indicating.) 

Q.    Did  you  see  him? 

A  Of  course  I  saw  it.  He  kept  Charley  Howell 
from  taking  the  club. 

Q.    And  he  had  his  head  under  his  arm? 

A.    Yes. 

Q.    You  are  positive  of  that? 

A.    Yee. 

And  Charley  Howell,  the  person  thus  held,  swore 
on  this  point  as  follows: 

Q.    What  was  Pat  Burke  doing? 

A.  Not  anything,  but  I  wanted  to  take  Burke  off, 
and  he  took  my  wrist  and  stopped  me^  and  said  the  old 
gentleman  had  not  given  him  enough  yet. 

Q.    How  far  were  you  off? 

A.    Eight  or  ten  steps. 

And  on  his  cross-examination  he  said: 

Q.    What  part  did  Pat  Burke  take  in  that  fight? 

A.  Not  anything  that  I  saw^  except  keeping  me 
back. 

Q.    What  did  he  do? 

A.  He  told  me  to  hold  on,  the  old  man  had  not 
given  him  enough. 

In  addition  to  what  we  have  here  quoted,  there  was 
some  other  testimony  of  like  import,  none  of  which 
was  contradicted  in  any  material  part.  And  its  effect 
was  to  show  that  young  Burke,  by  his  presence,  words, 


JANUARY  TERM,  1881.  261 

Rlewe  y.  McCormick. 

and  active  interference,  both  encouraged,  and  by  pre- 
venting Howell  from  interfering  to  stop  it,  aided  and 
abetted  his  father  in  the  battery  of  the  plaintiff.  This 
clearly  brought  him  within  the  rule  by  which  one  who 
is  not  the  actual  perpetrator  of  an  ofiense  becomes  a 
principal  therein  and  punishable  as  such.  We  are 
clearly  of  opinion  that  the  evidence  against  young 
Burke,  as  found  in  the  record  before  us,  would  have 
warranted  the  jury  in  returning  a  verdict  against  him, 
and  that  the  instruction  to  find  in  his  favor  was  error, 
for  which  the  judgment  must  be  reversed  and  a  new 
trial  awarded. 

Rkvebsbd  akd  rbmandbd. 


11  aei 

U    610 
I  28    7(» 

Chablbs  Ribwb,  plaintiff  in  bkror,  v.  Anna  M.  G.  ^  ^ 


McCORMICE,  DEFENDANT  IN  ERROR. 

1.  Replevin.    One  M.  purchased  a  building  occupied  by  B.,  at  i  ^  5^1 1 

tenant,  and  without  giving  bim  the  statutory  notice  to  quit,  '  U_J^O* 
recoyered  possessiop  of  the  building  by  an  action  of  replevin.  L^  S?g| 
ffeldj  that  replevin  was  not  the  proper  remedy,  and  B.  was  en- 
titled to  recover  all  damages  sustained. 

2.  Damages.    Exemplary  or  punitive  damages  cannot  be  recoy- 

ered. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Savage,  J. 

John  I.  JRecUck  and  W.  J.  Connelly  for  plaintift'  in 
error. 

George  E.  Pritchett  (with   George  W.  Ambrose)^  for 
defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  by  defendant  in 
error  to  recover  the  possession  of  the  two-story  frame 
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store  building  situate  on  the  middle  third  of  lot  8,  in 
block  118,  in  the  city  of  Omaha.  It  appears  from  the 
bill  of  exceptions  that  the  plwntiff  rented  the  premises 
for  one  year  from  the  first  day  of  June^  1877,  the  rent 
to  be  paid  at  the  end  of  each  month.  The  plaintiff 
claims  that  he  rented  the  premises  the  second  time  for 
one  year  from  the  first  day  of  June,  1878,  the  rent  to 
be  paid  monthly  in  advance.  This  is  denied,  and  is 
properly  a  question  to  be  determined  by  a  jury.  It  is 
clearly  proved,  however,  that  he  had  paid  his  rent  for 
the  month  of  June,  1878.  The  property  was  owned 
by  Messrs.  Sweezy  and  Root,  and  on  or  about  the  sev- 
enth day  of  June,  1878,  Mr.  Sweezy  served  a  notice 
on  the  plaintiff*  to  leave  the  premises.  On  or  about  the 
twenty-fifth  day  of  June,  1878,  the  defendant  purchased 
the  building  in  controversy,  and  on  the  first  day  of 
July,  of  that  year,  demanded  possession  thereof  from 
the  plaintiff,  which  not  being  given,  this  action  was  im- 
mediately instituted.  On  the  trial  of  the  cause,  the  jury 
found  in  favor  of  the  plaintiff  in  error,  and  assessed  his 
damages  at  the  sum  of  $150.  He  now  assigns  various 
errors,  which  will  be  considered  in  their  order. 

The  fourth  instruction  given  by  the  court  on  its  own 
motion  is  as  follows:  '*  On  the  other  hand,  (if)  you  find 
from  the  testimony  that  the  lease  to  Mr.  Riewe  had 
not  been  renewed,  and  that  prior  to  the  commencement 
of  this  action  the  building  had  been  sold  to  the  plain- 
tiff, while  the  land  on  which  it  stood  had  been  con- 
veyed to  another  party,  the  parties  intending  to  make 
such  building  personal  property,  then  the  plaintiff 
would  have  the  right  to  take  possession  of  the  house 
by  a  writ  of  replevin."  This  instruction  in  effect  told 
the  jury  that  if  the  plaintiff's  lease  had  expired,  the 
defendant,  by  purchasing  the  building,  thereby  con- 
verted it  into  personal  property,  for  which  an  action  of 
replevin  would  lie  without  the  statutory  notice  to  quit. 
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To  this  we  cannot  give  our  assent.  The  defendant, 
by  purchasing  the  building,  acquired  no  greater  rights 
than  were  possessed  by  the  lessor,  and  took  subject 
to  whatever  rights  the  plaintiff  possessed  in  the  prem- 
ises. The  court  therefore  erred  in  giving  the  instruc- 
tion. 

The  court  refused  to  give  the  following  instruc- 
tion: "The  testimony  in  this  case  shows  that  on 
the  Ist  day  of  July,  1878,  the  said  defendant  Riewe 
was  in  the  peaceable  possession  of  the  premises  in 
controversy.  The  plaintiff  had  no  right,  therefore, 
to  take  forcible  possession  of  the  building  and  re- 
move the  defendant's  goods  therefrom.  And  the  fact 
that  such  possession  and  removal  was  under  and  by 
virtue  of  a  writ  of  replevin  sued  out  by  plaintiff 
for  such  purpose  will  not  exempt  plaintiff  from  all 
proper  damages  by  reason  of  such  forcible  taking  pos- 
session and  removal  of  defendant's  godWs."  This  in- 
struction should  have  been  given.  There  is  no  conflict 
in  the  testimony  that  the  plaintiff'  was  in  the  peaceable 
possession  of  the  premises.  He  claimed  under  a  lease 
for  a  year,  and  the  testimony  of  the  defendant  tended 
to  show  that  the  lease  had  expired  on  the  preceding 
day,  but  no  notice  given  to  quit.  In  either  case,  the 
action  of  replevin  was  not  the  proper  remedy. 

The  statute  of  forcible  entry  and  detainer  requires  at 
least  three  days  notice  before  proceedings  are  instituted. 
Sec.  1022  Civil  Code.     Gen.  Stat,  689. 

In  the  case  of  Yager  v.  Wilber^  8  Ohio,  899,  it  was 
held  that  this  remedy  is  not  limited  to  the  cases  enu- 
merated in  section  19  of  the  statute,  but  applies-  to 
all  cases  of  entry  or  maintenance  of  possession  by 
force. 

In  Leetzey  v.  HerchdrodCy  20  Ohio  St.,  834,  it  is  held 
that  the  statutory  notice  may  be  served  as  well  before 
as  after  the  expiration  of  the  term. 
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In  Nason  v.  Best^  17  Kansas,  408,  it  is  held  that  the 
action  cannot  be  maintained  unless  the  notice  is  given. 

If  a  party  cannot  maintain  an  action  to  recover  the 
summary  possession  of  premises,  without  the  statutory 
notice,  can  he  override  the  law,  and  by  the  summary 
process  of  replevin  demand  possession  of  the  premises, 
which  not  being  immediately  given,  proceed  to  throw 
the  goods  of  the  lessee  in  the  street  and  eject  him  and 
his  family  from  the  possession  of  the  premises  ?  No 
case  has  been  cited  holding  that  the  law  could  be  thus 
evaded,  and  I  think  none  such  can  be  found.  It  is 
apparent  that  the  process  of  the  court,  in  this  case, 
was  used  as  a  cover  to  perpetrate  a  wrong  upon  the 
plaintiff,  for  which  the  defendant  is  liable  for  the  fiill 
amount  of  damages  sustained. 

The  plaintiff  asked  certain  instructions  as  to  exem- 
plary damages,  which  were  properly  refused.  The 
word  "damages"  is  defined  by  Webster  as  "the  esti- 
mated reparation  in  money  for  detriment  or  injury 
sustained;  a  compensation,  recompense,  or  satisfaction 
to  one  party  for  a  wrong  or  injury  actually  done  to 
him  by  another." 

In  Boyer  v.  Barr,  8  Neb.,  68,  it  was  held  that  in  ad- 
dition to  full  compensation  for  the  injury  sustained, 
there  cannot  be  added  a  further  sum  as  a  Jine  for  the 
punishment  x)f  the  defendant.  See  also  Roosev.  Per- 
kins  J  9  Id.,  304-5.  Damages  should  be  equal  in  amount 
to  the  injury  sustained;  but  upon  what  principle 
should  they  be  given  in  excess  of  that  amount?  In 
law,  the  injured  party,  upon  being  paid  the  damages 
sustained  by  the  injury,  has  received  full  compensation 
therefor.  Why,  then,  should  the  property  of  the  party 
causing  the  injury  be  taken  from  him  and  given  to  an- 
other without  compensation  ?  Constitutional  guaran- 
tees of  the  rights  of  private  property  amount  to  but 
little  if  courts  sanction  its  practical  confiscation  under 


JANUARY  TERM,  1881.  265 

Grant  v.  Marshall. 

the  name  of  exemplary  or  punitive  damages.  And 
the  eflfect  of  permitting  the  jury  to  give  exemplary 
damages  is  to  allow  them  to  return  a  verdict  for  such 
«um  as  their  prejudice  or  caprice  may  prompt  them  to 
do,  without  regard  to  the  amount  of  the  injury.  If  it 
is  said  that  these  damages  are  imposed  as  a  punish- 
ment, it  is  a  full  and.  sufficient  answer  to  say  that  the 
iitate  inflicts  punishment,  and  not  individuals.  The 
judgment  of  the  district  court  is  reversed,  and  the 
^cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


U    266 

124891 


Patrick  J.  Grant,  plaintiff  in  error,  v.  Alonzo  D. 
Marshall,  defendant  in  error. 

Poroible  Entry  and  Detainer:  tbrdict.  In  an  action  of 
forcible  entry  and  detainer,  where  the  only  errors  assigned  are 
that  the  judgment  is  against  the  weight  of  evidence,  it  will  not 
be  reversed,  unless  it  is  clearly  wrong. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

Oaley  ^  Abbott,  for  plaintiff  in  error. 

A.  J.  Sawyer,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  of  forcible  entry  and  detainer. 
On  the  trial  of  the  cause  before  the  justice  of  tlie 
peace,  judgment  was  rendered  in  favor  of  the  defend- 
ant in  error,  which  was  affirmed  in  the  district  court. 
The  errors  assigned  in  this  court  are,  in  substance,  that 
the  judgment  is  against  the  weight  of  evidence. 
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It  appears  from  the  bill  of  exceptions,  that  the  plain- 
tiff in  error  occupied  certain  premises  belonging  to  the 
defendant  in  the  city  of  Lincoln,  as  a  saloon,  under  a 
lease  which  expired  on  the  1st  day  of  May,  1880;  that 
the  defendant  requested  the  plaintiff  to  lease  the  prem- 
ises for  another  year,  which  he  promised,  but  it  is 
claimed  failed  to  do,  but  did  lease  the  same  for  one 
month,  being  a  lease  for  a  few  days  after  the  expira- 
tion of  his  license.  The  question  in  dispute  is  whether 
the  renewed  lease  was  for  one  month  or  one  year. 
Upon  this  question  the  testimony  is  conflicting;  that 
of  the  plaintiff  being  that  the  lease  was  for  one  year, 
and  the  defendant  testifying  that  the  lease  was  for  one 
month.  Where  the  only  ground  of  objection  is  that 
the  verdict  or  judgment  is  against  the  weight  of  evi- 
dence, the  rule  is  well  settled  in  this  court,  that  if  the 
verdict  or  judgment  is  not  clearly  wrong,  it  will  not 
be  disturbed.  In  our  opinion,  the  judgment  is  sus- 
tained by  a  preponderance  of  the  testimony,  and  is 
affirmed. 

Judgment  affirmed. 


The  State  of  Nebraska,  ex  rel.  Sbldbn  K  Merriam, 
V.  Jambs  N.  Patterson. 

1.  Mandamus :    tax  died.    In  an  application  for  a  peremptory 

writ  of  mandamus  to  compel  the  treasurer  of  0.  county  to  exe- 
cute certain  tax  deeds,  answers  were  filed  setting  up  the  pend- 
ency of  actions  in  other  courts  to  have  the  tax  proceedings 
declared  void.  On  demurrer  to  the  answer,  Held^  in  such  case 
the  court  will  not  entertain  Jurisdiction. 

2.  Taxes :    aaskssmekt.     A  valid  assessment,  levy  of  taxes,  and 

sale  of  the  realty,  are  absolutely  essential  to  the  validity  of  a 
tax  deed. 
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Original  action  in  mandamus, 

E,  F.  WarreHy  for  relator. 

When  a  sale  of  realty  for  taxes  has  occurred  and  a 
defective  deed  executed  and  delivered  to  the  purchaser  , 
thereon,  the  tax  purchaser  is  entitled  to  a  valid  deed, 
and  the  treasurer  can  be  compelled  to  execute  a  second 
one.  Johnson  v.  Chasey  30  Iowa,  308.  Gray  v.  Coan, 
80  Iowa,  586.  State  v.  Winn,  19  Wis.,  304.  Woodman 
V.  Clappy  21  Wis.,  863.  Maxcy  v,  Clahurgy  1  Gilm., 
m.,  26.  Clippinger  v.  Taller ,  10  Kas.,  377.  Bank  v. 
MersereaUj  3  Barb.,  Ch.  578. 

Sam.  M.  Chapman,  for  respondent, 

A  defense  setting  up  the  pendency  of  other  proceed- 
ings relating  to  the  same  subject  matter,  which  if  true, 
must  justify  the  respondent  from  doing  the  things  com- 
manded by  the  alternative  writ,  is  good.  High  on 
Legal  Remedies,  sees.  21,  472-3.  State  v.  Jones, 
county  judge,  10  Iowa,  65.  People  v.  Wiani,  48  III.,  268. 
People  V.  City  of  Chicago,  53  111.,  424. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendant,  who  is  county  treas- 
urer of  Cass  county,  to  execute  and  deliver  to  the 
relator  tax  deeds  for  certain  real  estate  alleged  to  have 
been  purchased  by  him  at  tax  sale.  An  alternative 
writ  was  allowed  at  a  former  term  of  this  court,  to 
which  the  defendant  filed  an  answer  alleging:  That 
an  action  was  then  pending  in  the  district  court  of 
Cass  county,  to  set  aside  a  tax  deed  made  by  W.  L. 
Hobbs,  a  former  treasurer  of  said  county,  to  said  Mer- 
riam,  for  a  portion  of  the  land  described  in  said  writ. 
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upon  the  ground  that  there  was  no  assessment  of  said 
land  for  the  year  1872,  that  being  the  year  for  which 
it  is  claimed  the  tax  was  delinquent,  and  that  said 
land  was  sold  while  the  owner  was  in  actual  possession 
of  the  same  and  had  a  sufficient  amount  of  personal 
property  out  of  which  said  taxes  could  have  been  col- 
lected in  Cass  county,  of  which  said  treasurer  had  full 
knowledge.  Similar  facts  are  set  up  as  to  the  other 
tracts  for  which  a  deed  is  sought. 

L.  G.  Todd,  as  guardian  for  the  minor  heirs  of  Rob- 
ert Latta,  deceased,  was  permitted  to  intervene,  and 
filed  an  answer,  alleging  that  the  north-west  quarter 
of  section  No.  twelve  north,  of  range  twelve  east  ol 
sixth  principal  meridian,  belongs  to  the  heirs  of  said 
estate;  that  at  the  time  said  premises  are  claimed  to 
have  been  sold  for  the  delinquent  taxes  set  forth  in  the 
relator's  writ,  there  had  been  no  valid  assessments  of 
said  real  estate  made  according  to  law,  upon  which 
any  tax  might  be  levied,  and  there  never  was  any  legal 
or  valid  levy  of  taxes;  and  that  said  defendants  have 
commenced  an  action  in  the  district  court  of  Cass 
county  to  set  aside  said  tax  deed,  which  cause,  on  the 
application  of  the  relator,  has  since  been  removed  into 
the  circuit  court  of  the  United  States,  and  is  still  pend- 
ing and  undetermined.  To  these  answers  the  relator 
filed  a  general  demurrer.  The  cause  is  now  submitted 
to  the  court  upon  the  pleadings.  It  appears  that  tax 
deeds  have  already  been  issued  to  the  relator  for  the 
lands  in  controversy,  and  that  the  actions  referred  to 
in  the  answers  were  instituted  for  the  purpose  of  set- 
ting aside  said  deeds  and  the  proceedings  upon  which 
they  are  based.  This  being  the  case,  this  court  will 
not  entertain  jurisdiction.  To  do  so  would  be  oppres- 
sive. The  cases  are  pending  in  a  court  having  juris- 
diction of  the  subject  matter  and  the  parties.  The  de- 
fendants are  there  asking  for  affirmative  relief  against 
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the  very  tax  proceedings  which  the  relator  seeks  to 
have  declared  valid,  and  he  cannot  he  permitted  to 
change  the  forum  by  a  proceeding  of  this  kind.  The 
allegations  of  the  answer,  if  true,  form  a  complete  de- 
fense to  the  action.  A  valid  assessment,  levy  of  taxes, 
and  sale  of  the  realty,  are  absolutely  essential  to  the 
validity  of  a  tax  deed,  and  a  party  claiming  the  same 
must  rely  upon  his  naked  legal  rights,  and  if  there  is 
any  essential  defect  in  the  proceedings  the  deed  is  void. 
For  these  reasons  the  writ  must  be  denied. 

"Whit  dbnied. 


Augustus  Johnson,  plaintiff  in  brror,  v.  Moses  U. 
Payne,  defendant  in  error. 

1.  Mortgaged  Property :  taxss  against:  payment  by  iiort- 

o AGES :  BEMSDY  AGAINST  MOBTG AQOB.  A  mortgagee,  foT  the 
protection  of  his  security,  has  the  right  to  pay  the  taxes  there- 
on, or  to  redeem  the  same  from  tax  sale.  The  amount  which 
he  is  required  to  pay  for  such  purpose  is  a  valid  claim  against 
the  mortgagor,  enforceable  in  the  same  manner  as  the  mortgage 
debt,  and  continuing  until  the  satisfaction  of  the  mortgage. 

2.  -^^— :  .  Whatever  amount  is  due  under  the  mortgage  at 

the  time  of  foreclosure,  including  taxes  so  paid,  constitutes  but 
a  single  and  indivisible  demand,  and  cannot  be  separated  and 
collected  by  several  actions. 

Error  from  the  district  court  for  Otoe  county.  Tried 
below  before  Pound,  J.  Action  by  a  mortgagee  against 
mortgagor,  after  foreclosure,  on  the  covenants  to  "keep 
all  taxes  paid,''  for  moneys  paid  to  redeem  land  from 
tux  sale. 

JS.  ^  Warreny  for  plaintiff  in  error. 
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The  extinguishment  of  the  debt  extinguishes  the 
mortgage  for  every  available  purpose.  Halseyv.  Beedy 
9  Paige,  446.  Blunt  v.  Walker,  11  Wis.,  348.  MauDry 
V.  Hood,  12  Wis., 429.  Jones  on  Mortgages,  77.  Rawle 
on  Gov.,  459.  Sherman  v.  Sherman,  3  Ind.,  337.  LeBeau 
V,  Glize,  8  La.  Ann.,  475.  Hitchcock  v.  Merrick,  18 
Wis.,  357.  The  petition  shows  that  in  March,  1877, 
befoi'e  the  decree  in  foreclosure,  Payne  had  paid  the 
taxes  sued  for.  They  might  and  should  have  been  in- 
cluded in  his  decree.  Cook  v.  draft,  8  Lans.  (N.  T.), 
512.  Dak  V.  M'Evar,  2  Cow.,  118.  Mlswarth  v.  Lock- 
wood,  42  N.  Y.,  89-96.  Broum  v.  Simmms,  44  N.  H., 
475.     Southard  v.  Dorringtm,  10  Neb.,  122. 

CoveU  ^  Ransom,  for  defendant  in  error,  cited.  EagU 
Fire  Ins.  Co.  v.  Bell,  2  Ed.  Chy.,  630.  Broum  v.  Gas- 
caden,  43  Iowa,  105. 

Laeb,  J. 

The  material  averments  of  the  petition  were  proved 
on  the  trial,  and  although  presented  in  various  forms 
the  only  really  important  question  for  our  determina- 
tion is  whether  they  authorized  the  plaintiff  below  to 
recover  the  money  demanded. 

The  only  warrant  for  the  payment  of  the  taxes  and 
the  redemption  of  the  land  from  the  tax  sale  by  Payne 
was  derived  from  the  mortgage.  As  mortgagee  he  had 
the  right  to  make  such  payment  and  redemption,  for 
the  proper  protection  of  his  security,  even  independ- 
ently of  the  express  covenant  in  the  mortgage  that  the 
mortgagor  would  do  so.  And  the  amount  which  he 
was  thus  required  to  pay  at  once  became  a  valid  claim 
against  the  mortgagor,  enforceable  in  the  same  man- 
ner as  the  mortgage  debt,  and  continuing  until  the  sat- 
isfieu^tion  of  the  mortgage.  Southard  v.  Dorrvngton,  10 
Neb.,  119. 
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The  rule  then  is — and  it  is  admitted  by  counsel  for 
the  plaintiii'  in  error — that  the  expense  thus  incurred  in 
protecting  the  security  from  impairment  might  have 
been  included  in  the  foreclosure  suit,  and  the  amount 
there  recovered  increased  accordingly.  But  this  was 
not  done.  The  foreclosure  proceedings  were  com- 
menced and  carried  forward  to  a  final  decree,  and  sale 
of  the  mortgaged  premises,  the  sale  confirmed,  and  an 
order  made  for  the  payment  by  the  mortgagor  of  a 
small  balance  found  to  be  unsatisfied  by  the  proceeds 
of  the  sale,  which  was  complied  with.  While  these 
steps  were  being  taken,  no  mention  whatever  appears 
to  have  been  made  of  this  expenditure  by  the  mortga- 
gee for  the  preservation  of  his  security. 

It  cannot,  we  think,  be  seriously  questioned  that  one 
result  of  these  foreclosure  proceedings  was  the  total 
extinguishment  of  the  mortgage.  The  payment,  ac- 
cording to  the  order  of  the  court,  of  the  balance  remain- 
ing after  exhausting  the  security,  certainly  worked  a 
complete  satisfaction  of  the  decree,  and  consequently 
of  all  rights  under  the  mortgage,  which  had  become 
merged  in  it  In  the  action  to  foreclose,  the  mortga- 
gee set  forth  what  he  claimed  under  the  covenants 
of  the  mortgage,  and  submitted  to  the  court  his  prayer 
for  relief,  which  was  granted.  This,  we  think,  is  as 
far  as  he  can  go.  The  decree,  with  which  he  appears 
to  have  been  satisfied,  as  he  took  no  appeal,  nor  in  any 
manner  questioned  its  correctness,  was  a  final  adjust* 
ment  of  all  his  existing  rights  under  the  mortgage, 
and  by  it  both  he  and  the  mortgagor  are  bound. 

The  case  of  Hitchcock  v.  Merrick^  18  Wis.,  357,  was 
not  materially  different  in  its  facts  from  the  one  we 
are  now  considering.  In  that  case,  however,  the  taxes 
were  paid  after  the  decree  and  sale,  and  it  was  there 
held  that  an  action  for  the  amount  so  paid  could  not 
be  maintained,  for  the  reason  that  the  mortgage  had 
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been  extinguished  by  the  previous  decree  and  sale  of 
the  p^opert3^  That  the  covenant  to  pay  the  taxes  "ia 
collateral  and  subordinate  to  the  debt"  secured  by  the 
mortgage,  "  and  that  when  the  debt  is  extinguished  the 
covenant  can  serve  no  further  purpose."  See  also  the 
following  cases  on  this  point  Tice  v.  Armium^  2  John^ 
Oh.,  125.  Cox  V.  Wheeler^  7  Paige,  248.  Ibrris  v.  draw- 
fordy  2  Denio,  595. 

From  this  it  would  seem  that  whatever  amouilt  ia 
due  under  the  mortgage  at  the  time  of  its  foreclosure 
constitutes  but  a  single  and  indivisible  demand,  and 
therefore  cannot  be  separated  and  collected  by  several 
actions.  We  are  not  aware  that  there  is  any  distinc- 
tion between  legal  and  equitable  causes  of  action  in^ 
this  respect  Therefore,  applying  the  rule  applicable 
in  such  cases,  we  must  hold  that  neither  the  facts  of 
the  petition  nor  the  proo&  show  a  cause  of  action  on 
which  the  defendant  in  error  can  possibly  recover. 
The  judgment  must  be  reversed,  and  the  action  dis- 
missed at  the  costs  of  the  defendant  in  error. 

Judgment  acgordinqlt. 
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8.  L.  Shbldon,  plaintiff  in  error,  v.  Mathias  J. 
Williams  and  H.  0.  Stoll,  defendants  in  error. 

1.  InstmotionB  not  warrantod  by  the  eTidenoe,  Held,  erroneous. 

2.  Frinoipal  and  Surety.    The  mere  failure  of  a  creditor  to 

institute  an  action  against  the  principal  debtor  at  the  time  the 
debt  becomes  due  will  not  discharge  the  surety. 

Error  from  the  district  court  for  Ghige  county. 
Tried  below  before  Weaver,  J. 
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Pemberton  ^  Forbes^  for  plaintiff  in  error.  The  ma- 
chine being  a  mere  chattel  security  for  the  note,  and 
never  having  been  reduced  to  possession  by  the  cred- 
itor, the  failure  to  foreclose  the  lien  and  apply  pro- 
ceeds in  payment  of  the  debt  did  not  discharge  the 
surety.  Burr  v.  Bayer ,  2  Neb.,  265.  1  Story  Eq.  Jur., 
sec.  501.  Brant  on  Suretyship,  sec.  390.  Says  v. 
Ward,  4  Johns.  Ch.,  131.  Jones  v.  Tincher,  15  Ind.,  808. 
Brovm  v.  Browriy  17  Ind.,  475.  Canal  Co.  v.  Escoffie, 
2  La.  An.,  830.  Bank  v.  Godden,  15  Ala.,  616.  Frea- 
ner  v.  YingUngj  37  Md.,  491.  3  Lead.  Gas.  in  Eq.  (3d 
Am.  Ed.),  556.  2  Daniel  Neg.  Inst.,  1311,  1826,  1389. 
Villars  v.  Palmer ,  67  111.,  206.  Schroeppel  v.  ShaWy  8 
Corast.,  446. 

Hale  and  Hardy ^  for  defendants  in  error.  A  cred- 
itor who  has  the  eftects  of  the  principal  under  his 
control  for  the  security  of  the  debt,  is  a  trustee  for  all 
parties  concerned,  and  if  such  effects  are  lost  by  want 
of  ordinary  diligence  of  the  creditor,  the  security  is 
discharged  to  the  extent  that  he  is  injured.  Brandt  on 
Suretyship,  sec.  384.  Douglas  v.  Reynolds^  7  Pet,  118. 
Kemmerer  v.  WUson,  31  Pa.  St.,  110.  Downer's  AdrrCr 
V.  Zanesville  Bank,  Wright^s  Rep.,  477.  5  Waits,  Ac- 
tions and  Defenses,  239.  The  creditor  having  received 
security  from  the  principal  debtor,  the  surety  is  entitled 
to  be  credited  to  the  extent  of  the  avails  thereof. 
Wright  V.  Austin^  56  Barb.,  18. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Gage 
county,  upon  a  promissory  note,  of  which  the  follow- 
ing is  a  copy: 
"  J76.00.        Joliet,  Will  County,  111.,  July  17, 1877. 

"  On  or  before  the  first  day  of  October,  1878,  for 
value  received  in  one  Meadow  King  Mower,  N"o.  4040, 
20 
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I  promise  to  pay  S.  L.  Sheldon,  or  order,  seventy-five 
dollars,  at  the  First  National  Bank  in  Joliet,  Bis.,  with 
interest  at  the  rate  of  six  per  cent  per  annum,  if  paid 
when  due,  and  ten  per  cent  per  annum  if  not  paid 
when  due,  from  date  until  paid.  I  also  agree  to  pay 
reasonable  attorney's  fees  if  suit  is  commenced  to  col- 
lectthis  note.  The  express  condition  of  the  sale  and  pur- 
chase of  said  machine  is  such  that  the  title,  ownership, 
and  right  of  property  does  not  pass  from  the  said  S.  L. 
Sheldon  until  this  note  and  interest  is  paid  in  fall. 
That  the  said  S.  L.  Sheldon  has  full  power  to  declare 
this  note  due  and  take  possession  of  said  machine  at 
any  time  he  may  deem  himself  insecure,  even  before 
the  maturity  of  this  note.  For  the  purpose  of  obtain- 
ing credit,  I  certify  that  I  own  in  my  own  name 

acres  of  land  in  the  town  of  Joliet,  county  of  Will, 

State  of  Blinois,  with acres  improved,  worth  at  a 

fair  valuation  $ It  is  not  encumbered  by  mort^ 

gage  or  otherwise,  except  the  amount  of  $ I  own 

$400  worth  of  personal  property  over  all  indebtedness 
except  the  encumbrance  on  my  land,  if  any. 

"Post-office,  Joliet  Mathias  J.  Williams. 

"No.  4040.  H.  0.  Stoll." 

The  defendant  StoU  answered  the  petition,  alleging 
that  he  signed  said  note  as  surety;  that  the  plaintifi 
failed  to  take  the  machine  in  question  at  the  time  the 
note  became  due,  and  apply  the  proceeds  thereof  to 
the  payment  of  the  note,  although  said  Williams  con- 
tinued to  keep  said  machine,  and  was  then  residing 
near  Joliet;  and  that  prior  to  the  commencement  of 
the  action,  he  had  a  settlement  with  the  agent  of  the 
plaintiff,  and  was  discharged  from  the  note  in  ques- 
tion. On  the  trial  of  the  cause  a  verdict  was  rendered 
for  the  defendant.  Judgment  having  been  rendered 
in  favor  of  the  defendant,  the  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error. 
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The  machine  was  sold  to  Williams,  presumably  for 
use,  and  was  delivered  to  him;  and  the  testimony  fails 
to  show  any  negligence  on  the  part  of  the  creditor  in 
permitting  him  to  retain  the  possession  of  the  same. 
The  court  instructed  the  jury  as  follows:  "But  if,  on 
the  other  hand,  you  shall  find  from  the  proofs  that  the 
plaintiff  knew  of  the  whereabouts  of  the  machine,  and 
failed  to  proceed  to  take  possession  of  it  and  reduce 
that  in  payment  of  the  note,  then  to  that  extent  this 
defendant  would  be  released.  If  you  find  that  state  of 
facts  to  exist — ^that  is,  if  you  further  find  the  defendant 
was  surety  on  the  note  only,  which  he  has  alleged  in 
his  answer,  and  if  you  find  that  the  plaintiff  failed  to 
use  that  diligence  in  the  pursuit  of  the  property  that  a 
man  of  ordinary  care  and  prudence  would  have  done, 
and  for  an  unreasonable  time  neglected  and  failed  to 
take  any  steps  to  secure  the  machine  for  which  the 
note  was  given,  then  to  the  value  of  the  machine  you 
will  relieve  the  defendant."  This  instruction  is  entirely 
unsupported  by  the  evidence,  there  being  no  testimony 
whatever  to  show  negligence  on  the  part  of  the  cred- 
itor. 

The  court  further  instructed  the  jury:  "It  is  al- 
leged further  in  the  answer,  that  the  principal  debtor, 
"Williams,  was  living  at  the  place  near  Joliet,  Illinois, 
where  the  machine  was  sold,  and  that  he  continued  to 
reside  there  after  the  note  became  due,  and  that  he 
was  responsible.  If  you  shall  find  this  fact  to  exist, 
and  that  he  was  for  some  time  after  the  note  became 
due  responsible  and  that  no  proceedings  were  had 
against  him,  then  you  will  find  for  the  defendant." 
We  are  unable  to  find  any  testimony  in  the  record 
which  would  justify  this  instruction;  and  the  mere 
failure  of  the  creditor  to  institute  an  action  against  the 
principal  at  the  time  the  debt  becomes  due  will  not 
discharge  the  surety.    DiUon  v.  BusseU  ^  Holmes^  6 
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Neb.,  484,  and  cases  cited.  Where  a  contract  binds  the 
surety  for  its  performance,  it  is  his  duty  to  perform  it 
or  see  that  it  is  done.  And  this  rule  applies  to  the 
payment  of  money,  unless  the  creditor  by  his  conduct 
has  released  the  surety  from  his  obligation.  The 
judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Revbrsbd  and  remanded. 


876 


[19    832 

--19  W7  John  Oleson,  plaintiff  in  error,  v.  The  State  op 

I^EBRASKA,  DEFENDANT  IN  ERROR. 

!•  Bape.  To  constitute  the  crime  of  rape,  where  it  appears  that 
at  the  time  of  the  alleged  offense  the  prosecutrix  was  conscious 
and  had  the  possession  of  her  natural  mental  and  physical  pow- 
ers, and  was  not  terrified  by  threats  or  in  such  position  that  re- 
sistance would  be  useless,  it  must  appear  that  she  resisted  to  the 
extent  of  her  ability. 

2.  :    XYiDXNCB.    In  a  prosecution  for  rape  the  prosecutrix 

may  be  asked  whether  she  made  complaint  of  the  injury ;  but 
the  particulars,  when  not  a  part]of  the  reagesUB^  are  not  evidence 
of  the  truth  of  her  statement,  and  cannot  be  given  as  evidence 
in  chief. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

M.  H.  Sessions  and  A.  Q.  Soott,  for  plaintiff  in  er- 
ror. 

C.  J.  JDUworthy  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  plaintiff  was  convicted  of  rape  at  the  October, 
1880,  term  of  the  district  court  of  Lancaster  county, 
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and  sentenced  to  imprisonment  in  the  penitentiary  for 
three  years.  There  are  seventeen  assignments  of  er- 
ror, but  two  of  which  will  be  considered.  It  is  ob- 
jected that  the  verdict  is  not  sustained  by  sufficient 
evidence.  The  only  testimony  to  establish  the  charge 
is  that  of  Barbara  Xastel,  the  prosecuting  witness. 

In  the  case  of  Garrison  v.  The  Peopte^  6  Neb.,  288,  it 
was  h^ld  that  where  the  jury  are  satisfied  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  accused  from  the  tes- 
timony of  the  prosecuting  witness  alone,  they  will  be 
justified  in  returning  a  verdict  of  guilty,  as  in  many,  if 
not  most  cases,  it  would  be  impossible  to  convict  ex- 
cept upon  such  testimony.  But  by  this  it  is  not  meant 
that  the  jury  are  bound  to  believe  the  unsupported  tes- 
timony of  the  prosecuting  witness  and  return  a  verdict 
of  guilty.  The  accusation  is  easily  made,  and  difficult 
to  be  defended  against  by  one  ever  so  innocent.  Or- 
dinarily there  are  circumstances  connected  with  each 
case  which  tend  to  establish  or  disprove  the  charge, 
and  thereby  strengthen  or  diminish  the  credit  to  be 
given  by  the  jury  to  the  testimony  of  the  prosecuting 
witness. 

In  the  case  of  the  People  v.  Morrison^  1  Parker  Or. 
Reports,  625,  it  is  said,  to  constitute  the  crime  there 
must  be  unlawful  and  carnal  knowledge  of  a  woman 
by  force,  and  against  her  will.         *        *        * 

*  *  The  prosecutrix,  if  she  was  the  weaker  par- 
ty, was  bound  to  resist  to  the  utmost  Nature  had 
given  her  hands  and  feet  with  which  she  could  kick 
and  strike,  teeth  to  bite,  and  a  voice  to  cry  out;  all 
these  should  have  been  put  in  requisition  in  defense  of 
her  chastity/'    Id. 

In  the  People  v.  Dohring^  69  N.  T.,  374,  it  is  held 
that  "in  order  to  constitute  the  crime  of  rape  of  a 
female  over  ten  years  of  age,  when  it  appears  that  at 
the  time  of  the  alleged  ofiTense  she  was  conscious, 
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had  the  possession  of  her  natural  mental  and  physical 
powers,  was  not  overcome  by  numbers,  or  terrified 
by  threats,  or  in  such  place  or  position  that  resistance 
would  have  been  useless,  it  must  also  be  made  to  ap- 
pear that  she  did  resist  to  the  extent  of  her  ability  at 
the  time,  and  under  the  circumstances." 

In  the  case  of  People  v,  Benson^  6  Cal.,  221,  it  is  said: 
**That  there  was  no  outcry,  though  aid  was  at  hand, 
and  the  prosecutrix  knew  it;  that  there  was  no  im- 
mediate disclosure;  that  there  was  no  indication  of 
violence  on  her  person,  and  that  the  act  was  commit- 
ted at  a  time  and  under  circumstances  calculated  to 
raise  a  doubt  as  to  the  employment  of  force,  are  put 
as  strong  circumstances  of  defense,  not  as  conclusive, 
but  as  throwing  a  doubt  upon  the  assumption  that 
there  was  a  real  absence  of  assault." 

In  Whitney  v.  The  State,  85  Ind.,  606,  the  court  say: 
^^In  prosecutions  for  this  crime  the  best  of  judges  of 
ancient  and  modern  times  have  laid  down  certain  tests 
by  which  to  be  governed  in  ascertaining  the  truthful- 
ness of  the  party  preferring  the  charge.  They  concur 
in  saying  that  her  evidence  should  be  carefully  con- 
sidered; and  if  the  witness  be  of  good  character;  if 
she  presently  discovered  the  offense,  and  made  search 
for  the  offender;  if  the  party  accused  fled  for  it;  these 
and  the  like  are  concurring  circumstances  which  will 
give  greater  probability  to  her  evidence.  But  on  the 
other  hand,  if  she  be  of  evil  fame,  and  stand  unsup- 
ported by  the  testimony  of  others;  if  she  concealed 
the  injury  for  any  considerable  time  after  she  had  an 
opportunity  to  complain ;  if  the  place  where  the  act  was 
alleged  to  have  been  committed  were  such  that  it  was 
possible  she  might  have  been  heard,  and  she  made  no 
outcry;  these  and  the  like  circumstances  carry  a  strong 
but  not  conclusive  presumption  that  her  testimony  is 
false  or  feigned." 
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In  the  case  at  bar,  the  offense  is  alleged  to  have  been 
committed  about  ten  o'clock  at  night,  in  the  shanty  in 
which  the  prosecutrix  resided  in  the  city  of  Lincoln. 
Several  neighbors  resided  within  hearing  distance,  but 
she  made  no  outcry.  Her  clothes  were  not  torn,  nor 
were  there  any  marks  of  violence  on  her  person  to  in- 
dicate a  struggle,  although  there  is  some  testimony 
showing  there  was  a  slight  mark  upon  her  neck;  but 
she  seems  to  have  testified  on  the  preliminary  examina- 
tion that  there  were  no  such  marks.  Taking  the  testi- 
mony of  the  prosecutrix  as  true,  and  it  fails  to  show 
such  resistance  on  her  part  as  will  warrant  a  conviction, 
for  rape. 

The  state,  over  the  objection  of  the  accused,  was 
permitted  to  prove  by  Mrs.  Mulrooney  and  Mrs. 
Criks  what  the  prosecutrix  had  told  them  on  the  day 
after  the  commission  of  the  alleged  offense  in  regard 
to  it.  Greeuleaf  thus  states  the  rule  in  regard  to 
such  admissions:  "Though  the  prosecutrix  may  be 
asked  whether  she  made  complaint  of  the  injury,  and 
when  and  to  whom;  and  the  person  to  whom  she  com- 
plained is  usually  called  to  prove  that  fact,  yet  the  par- 
ticular facts  which  she  stated  are  not  admissible  in 
evidence,  except  when  elicted  in  cross-examination,  or 
by  way  of  confirming  her  testimony  after  it  has  been 
impeached.  On  the  direct  examination  the  practice 
has  been  merely  to  ask  whether  she  made  complaint 
that  such  an  outrage  had  been  perpetrated  upon  her, 
and  to  receive  only  a  simple  yes  or  no.  Indeed  the 
complaint  constitutes  no  part  of  the  res  gesice;  it  is  only 
a  fact  corroborative  of  the  testimony  of  the  complain- 
ant; and  when  she  is  not  a  witness  in  the  case  is 
wholly  inadmissible."     1  Greenleaf  Ev.,  sec.  213. 

The  testimony  referred  to  was  not  competent  as 
evidence  in  chief  to  prove  the  commission  of  the  of- 
fense, and  the  court  below  erred  in  admitting  it  for 
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that  purpose.  The  particulars,  when  not  a  part  of  the 
res  gestcBj  are  not  evidence  of  the  truth  of  the  statement 
of  the  prosecutrix,  and  cannot  be  enquired  into  in  her 
examination-in-chief,  or  proved  by  other  testimony  ex- 
cept in  corroboration.  Johnson  i\  The  Stale ^  17  Ohio, 
593.  Bcuscio  v.  The  People,  41  N.  T.,  266.  Lacy  v. 
The  State,  45  Ala.,  80.  The  People  v.  McGee,  1  Denio, 
19.     Stephens  v.  The  State,  11  Geo.,  225. 

It  is  unnecessary  to  notice  the  other  errors  assigned. 
The  judgment  of  the  district  court  is  reversed  and  the 
case  remanded  for  further  proceedings. 

Revbrsbd  and  remanded. 


Ij5j[8i/  Jq3j^  b  Finch,  plaintiff  in  error,  v.  Victor  Vif- 
QUAiN  AND  F.  O.  Mares,  defendant  in  error. 

Libel:  words  actionable  pkr  sk.  The  plaintiff  was  occupying 
the  position  of  Grand  Worthy  Chief  Templar  in  a  tempei'ance 
organization  in  this  state,  and  also  that  of  secretary  of  the  State 
Temperance  Alliance,  and  constantly  engaged  in  the  duties 
connected  therewith.  The  defendants,  as  the  petition  alleged, 
falsely  and  maliciously  published  of  him  that  he  was  **  a  seducer 
of  innocent  girls,"  and  instanced  an  attempt  on  his  part  to  de- 
bauch and  rurn  a  young  school  girl,  who  at  the  time  was  a  mem- 
ber of  his  own  household.  Also,  that  he  *<  was  an  arch  hypocrite 
and  scoundrel  who  was  simply  using  his  talents  for  money- 
making  purposes,  and  not  through  any  sincerity  in  the  cause 
in  which  he  is  laboring."  Held^  that  each  of  these  charges  is 
per  ae  actionable. 

Error  from  the  district  court  for  Lancaster  countj. 
Heard  below  by  Pound,  J. 

Mason  ^  Whedon,  for  plaintiff  in  error,  contending 
that  the  article  is  libelous  per  se,  being  printed  and 
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published,  and  hence  special  dapaages  need  not  be 
averred,  cited  Rarr  v.  Moore^87  Pa.  St.,  886.  Try  on 
V.  Evening  News  Assn.y  39  Mich.,  636.  Tillson  v.  Rob- 
bins,  68  Me.,  295.  Holt's  Law  of  Libel,  218-228. 
Steele  v.  Southokkj  1  Am.  Lead.  Cases,  128.  Whitney 
V.  Janesville  Gazette,  5  Biss.,  330.  Dexter  v.  Spear,  4 
Mason,  115.  Melton  v.  State,  3  Humph.,  389.  Uolby  v. 
Reynolds,  6  Vt,  489.  Mayrant  v.  Richarr/son,  1  Nott  & 
M.,  210.  Shelton  v.  Nance,  7  B.  Mon.,  128.  Stow  v. 
Converse,  4  Conn.,  17.     Clark  v.  Binney,  2  Pick.,  118. 

Marquett,  Deweese  ^  Hall,  for  defendants  in  error, 
cited  Bisbee  v,  Shaw,  12  N.  Y.,  67.  Heilman  v,  Shank- 
lin,  60  Ind.,  425.  Wilson  v.  Fitch,  41  Cal.,  363.  Town- 
send  on  Slander,  sec.  182.  Strauss  v.  Meyer,  48  Ills., 
S85.  Cook  V.  Cook,  100  Mass.,  194.  Hollingsivorth  v. 
Shaw,  19  Ohio  St.,  430.  More  v.  Bennett,  48  N.  Y., 
475.     Geisler  v.  Brown,  6  Neb.,  254. 

Lakb,  J. 

This  is  a  petition  in  error  to  reverse  a  judgment  of 
the  district  court  for  Lancaster  county.  The  judgment 
in  question  was  in  sustaining  a  general  demurrer  to  a 
petition  in  ap  action  for  libel,  the  court  holding  that 
the  publication  complained  of  was  not  libelous. 

A  libel  is  a  malicious  defamation  of  a  person  ex- 
pressed otherwise  than  by  words,  as  by  writing,  print, 
figures,  signs,  or  any  other  symbols.  Brown's  Law 
Dictionary,  208.  Or,  as  expressed  by  Chancellor  Kent, 
it  is  a  malicious  publication,  expressed  either  in  print- 
ing or  writing,  or  by  signs  or  pictures,  tending  either 
to  injure  the  memory  of  one  dead,  or  the  reputation  of 
one  alive,  and  expose  him  to  public  hatred,  contempt, 
'  or  ridicule.     1  Kent's  Com.,  629. 

The  libel  here  charged  was  in  print,  and  consisted 
of  an  article  published  by  the  defendants,  in  the  Daily 
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Slate  Democrat^  a  newspaper  owned  and  controlled  by 
them,  and  having  a  general  circulation  in  the  commn- 
nity  where  the  plaintiff  lived. 

That  the  article  so  published  is  within  the  definitions 
of  libel  just  given,  seems  to  need  no  argument  to  make 
clear.  That  it  was  false  and  published  maliciously, 
is  conceded  until  denied  by  answer.  The  petition  so 
alleges,  and  the  demurrer  admits  the  truth  of  all  mat- 
ters well  pleaded.  Of  the  charges  thus  made  against 
the  plaintiff,  the  most  harmful  probably  is  that  of 
being  "a  seducer  of  innocent  girls,"  in  immediate  con- 
nection with  which  a  case  is  instanced  of  his  attempt 
to  debauch  and  ruin  a  young  school  girl,  who,  at  the 
time,  was  a  member  of  his  own  household.  If  this 
were  true  of  the  plaintiff,  and  generally  known  by  his 
acquaintances,  can  any  reasonable  mind  doubt  that  it 
would  subject  him  to  public  hatred  and  contempt,  and 
lead  at  once  to  his  social  ostracism? 

It  is  alleged  in  the  petition  "  that  for  a  long  time 
before,  and  at  the  time  of  the  committing  of  the  inju- 
ries by  the  said  defendants,"  that  the  plaintiff  had  been 
and  still  was  "Grand  Worthy  Chief  Templar  in  a  tem- 
perance organization,  in  the  state  of  Nebraska,  and 
secretary  of  the  State  Temperance  Alliance,  and  con- 
stantly engaged  in  the  discharge  of  his  duties  connected 
with  these  positions."  In  view  of  this  calling  and  oc- 
cupation of  the  plaintiff,  there  is  another  charge  found 
in  the  article  of  but  little,  if  any,  less  injurious  tendency 
to  his  reputiition  than  the  one  first  noticed.  This 
charge  is  that  the  plaintiff  "was  an  arch  hypocrite  and 
scoundrel,  who  was  simply  using  his  talents  for  money- 
making  purposes,  and  not  through  any  sincerity  in  the 
cause  in  which  he  is  laboring."  This  charge  must 
have  been  intended  by  the  publishers  to  degrade  the  • 
plaintiff*  in  the  estimation  of  the  community,  and  de- 
prive him  of  that  influence  and  temporal  advantage 
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which  usually  result  from  a  sincere  and  blameless 
course  of  life.  And  it  was  well  calculated  to  produce 
this  effect  among  those  for  whose  especial  good  the 
great  temperance  movement,  in  which  the  plaintiff 
occupied  an  influential  position,  was  organized  and  is 
being  carried  forward.  It  was  equivalent  to  charging 
that  the  confidential  and  honorable  places  which  he 
was  then  intrusted  with  were  gained,  not  through  per- 
sonal worth,  but  by  means  of  falsehood  and  moral  dis- 
simulation on  his  part. 

Being  clearly  of  opinion  that  the  publication  charged 
IB  per  se  actionable,  the  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 


James  Donnelly,  plaintiff  in  error,  v.  Cenek  Duras, 
defendant  in  error. 

1.  School  District  Treasurer.    The  treasurer  of  a  school  dis- 

trict has  no  right  to  prosecute  an  action  in  his  own  name  on  a 
demand  belonging  to  the  district.  Such  action  must  be  brought 
in  the  name  of  the  district. 

2.      :      DEMAND    AND    BECBIPT    OF    SCHOOL    FUNDS    BT.      The 


treasurer  of  a  school  district  cannot  rightfully  demand  or  receive 
school  moneys  belonging  to  his  district  from  the  county  treas- 
urer, except  upon  a  warrant  of  the  director,  countersigned  by 
the  moderator  of  the  district. 

3.  School  Funds  of  the  County:  when  county  treasurer 
MAT  PAT  OYER  TO  DISTRICT.  The  county  treasurer  is  not  re- 
quired or  authorized  to  pay  out  funds  standing  to  the  credit  of 
the  county  school  fund  until  they  have  been  duly  apportioned 
by  the  county  superintendent. 

Error  from  the  district  court  for  Saline  county.     In 
1876, 1877,  and  1878,  the  treasurer  of  the  city  of  Crete 
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turned  over  to  the  county  treasurer  certain  license 
moneys  collected  under  a  city  ordinance.  Plaintiif, 
who  is  treasurer  of  school  district  No.  2,  which  em- 
hraces  said  city,  hrought  suit  to  recover  the  said  mon- 
eys from  the  present  county  treasurer. 

M.  -B.  C.  Tnie^  for  plaintiff  in  error. 

The  constitution  of  1875,  which  diverted  license 
moneys  collected  from  county  to  city  school  fund,  and 
the  legislature  provided  no  new  means  by  which  the 
money  could  go  directly  from  city  to  school  district 
treasury.  Hence,  under  General  Statutes,  sec.  72,  974, 
and  sec.  41,  968,  it  was  correctly  paid  to  county  treas- 
urer, and  an  implied  assumpsit  arises.  Damon's  AdnCr 
r.  Carpenter^  3  Johns.,  184.  Ripon  t?.  Sch,  DisLj  17 
Wise,  83.  Tecuniseh  v.  Phillips,  5  Neb.,  805.  White 
V.  Lincoln,  Id.,  505.    Hastings  v.  ThomSy  8  Neb.  160. 

W.  O.  Hastings,  for  defendant  in  error. 

There  is  no  allegation  of  any  misapplication  of  the 
moneys  by  the  defendant.  The  county  treasurer,  as 
such,  had  nothing  to  do  with  them.  Const.,  sec.  5, 
Art.  Vm.  Hastings  v.  Thome,  8  Neb.,  160.  The 
money  being  paid  to  the  county  school  fund  through 
its  custodian,  must  be  apportioned  by  the  county  super- 
intendent, and  if  it  has  not  been,  mandamus  is  the 
proper  remedy.  The  county  is  not  responsible.  School 
Dist.  V.  Saline  Co.,  9  Neb.,  408. 

Lake,  J. 

The  demurrer  to  the  petition  was  properly  sustained. 
The  facts  stated  do  not  constitute  a  cause  of  action. 
The  plaintiff  had  no  authority  to  prosecute  an  action 
in  his  own  name  on  a  demand,  if  one  in  fact  existed, 
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belonging  exclusively  to  the  school  district.  The  dis- 
trict is  a  body  corporate,  and  authorized  to  sue  and  be 
sued.  Sec.  2,  ch.  68,  Gen.  Stats.  And  the  suit  must 
be  in  the  name  by  which  the  district  is  known,  and 
not  in  that  of  its  treasurer,  who  may,  under  certain 
circumstances,  appear  on  behalf  of  the  corporation  and 
attend  to  the  prosecution  or  defense,  as  the  case  may 
be.  Id.,  sec.  42.  But  in  such  case  he  must  act  in  the 
name  of  the  district. 

If  it  be  conceded  that  there  were  funds  in  the  county 
treasury  belonging  to  said  school  district,  its  treasurer 
was  not  only  not  authorized  to  sue  for  the  same^but  he 
could  not  even  rightfully  demand  or  receive  them,  ex- 
cept upon  a  warrant  of  the  director,  countersigned  by 
the  moderator  of  the  district.  Indeed,  it  would  be  the 
duty  of  the  county  treasurer  to  refuse  any  demand 
upon  him  for  such  funds,  unless  thus  formally  made 
as  the  statute  directs.    Id.,  sec.  37. 

Enough  has  already  been  said  to  show  that  the  rul- 
ing of  the  district  court  upon  the  dernurrer  was  cor- 
rect, but  there  is  still  another  particular  in  which  the 
petition  is  totally  deficient.  The  suit  was  commenced 
doubtless  on  the  theory  that,  by  refusing  to  pay  over 
the  money  demanded  of  him  as  county  treasurer,  the 
defendant  had  rendered  himself  personally  liable  for 
the  amount  And  there  is  probably  no  doubt  that  for 
such  refusal  of  a  demand,  properly  made,  he  would  be 
answerable  to  the  district  for  the  money  wrongfully 
withheld.  In  the  statement  of  such  a  cause  of  action, 
however,  it  would  be  necessary  to  show  that  the  money 
was  standing  to  the  credit  of  the  district  when  the  de- 
mand was  made.  This  the  petition  under  considera- 
tion does  not  show,  but,  on  the  contrary,  it  is  distinctly 
alleged :  "  That  said  money  was  by  the  treasurer  of  the 
county  of  Saline  placed  in  the  treasury  of  the  county 
of  Saline,  and  the  same  still  there  remains  as  part  of 
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the  school  fund  of  the  county  of  Saline."  In  this  sit- 
uation the  money  was  not  in  a  condition  to  be  drawn 
against  by  the  district,  and  the  defendant  would  not 
have  been  justified  in  paying  it  out  until  duly  appor- 
tioned by  the  county  superintendent.  But  it  may  be 
said  that  the  placing  of  these  funds  to  the  credit  of  the 
general  school  fund  of  the  county  was  unauthorized. 
This  may  be  so,  but  this  action  is  not  based  on  a  mis- 
application of  the  money;  and  besides, it  is  not  shown 
that  the  defendant  held  the  office  when  the  funds  were 
paid  into  the  treasury  and  so  credited.  If  a  misappli- 
cation were  in  fact  made,  it  was  probably  done  by  one 
of  his  predecessors  in  office,  for  which  he  is  in  nowise 
answerable. 

If,  as  is  alleged,  the  money  is  still  in  the  county 
treasury,  standing  to  the  credit  of  the  county  school 
fund,  and  can  still  be  traced  as  coming  from  the  city  of 
Crete,  as  is  alleged,  it  should  be  duly  apportioned  by 
the  county  superintendent  to  the  proper  district 
When  this  is  done,  and  not  before,  the  county  treas- 
urer will  be  justified  in  paying  it  out  on  a  proper  war- 
rant. 

JUDOMENT  AFFIRMED. 


Alfred  Burlbt,  plaintiff  in  error,  v.  Joseph  H. 
Millard,  defendant  in  error. 

Discretion  of  Court.  On  the  case  made,  Held  to  be  error  on  the 
part  of  the  district  court,  and  a  legal  abuse  of  discretion,  to  re- 
fuse to  allow  the  defendant  to  withdraw  his  assent  to  the  entry 
of  judgment  as  by  consent  in  open  court,  and  restore  the  cause 
to  the  calendar  for  trial. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Savage,  J. 
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JRedick  and  Connelly  for  plaintiff  in  error,  cited  Gil- 
lette V.  Morrison^  9  Neb.,  895. 

George  E.  Pritcheit^  for  defendant  in  error,  cited 
mUmn  V.  N.  E.  Mart.  Go.,  10  Neb.,  611.  High  v. 
Bank,  6  Neb.,  155.    Seymour  v.  Street,  5  Neb.,  85. 

Cobb,  J. 

It  appears  from  the  affidavits  preserved  by  the  bill 
of  exceptions  in  this  case,  that  npon  the  call  of  the 
trial  docket  in  the  district  court,  upon  reaching  this 
cause,  Mr.  Connell,  one  of  the  attorneys  for  the  de- 
fendant, under  a  misapprehension  of  the  true  situation 
and  merits  of  the  case,  as  he  afterwards  and  now  con- 
ceives, proposed  to  Mr.  Pritchett,  attorney  for  the 
plaintiff,  that  plaintiff  might  dismiss  the  case  at  his 
own  cost,  and  retain  the  replevined  property.  That 
proposition  was  declined  by  Mr.  Pritchett  Where- 
upon Mr.  Connell  left  the  court  room  after,  as  he 
states  in  his  affidavit,  having  withdrawn  said  offer  and 
having  some  spirited  words  with  the  counsel  on  the 
other  side  and  having  declared  his  readiness  to  try  the 
case  when  reached  in  its  order.  It  further  appears, 
that  soon  after  Mr.  Connell  left  the  court  room,  Mr. 
Pritchett  changed  his  mind  in  regard  to  the  matter, 
and  aft;er  obtaining  the  somewhat  indefinite  assent  of 
Mr.  Redick,  partner  of  Mr.  Connell  and  one  of  the 
attorneys  for  the  defendant,  announced  in  open  court 
that  it  was  mutually  agreed  between  the  parties  that 
judgment  might  be  rendered  in  said  cause  in  favor  of 
the  plaintiff  for  the  possession  of  the  property,  and  in 
favor  of  the  defendant  for  the  costs,  which  was  so  en- 
tered upon  the  judge's  minutes.  That  after  these 
proceedings  had  taken  place,  and  about  half  an  hour 
after  he  had  left  the  court  room,  as  before  stated,  Mr. 
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Connell  returned  thereto,  and  having  learned  what 
had  taken  place,  and  having  informed  Mr.  Redick  of 
the  facts  in  the  case,  as  he  states,  as  having  passed  be- 
tween him  and  Mr.  Pritchett,  both  Connell  and  Red- 
ick sought  to  withdraw  the  consent  of  the  defendant,, 
so  far  as  the  same  had  been  given  by  Mr.  Redick,  ta 
the  rendition  of  such  judgment,  and  made  known  to 
the  court  what  they  claimed  to  be  the  true  facts  in  the 
case,  and  notified  Mr.  Pritchett  that  application  would 
at  once  be  made  to  have  said  entry  expunged;  and  the 
court,  upon  hearing  the  statements  of  the  said  Connell 
and  Redick,  notified  the  clerk  not  to  make  any  record 
until  the  parties  could  be  more  fully  heard. 

It  further  appears  that  these  facts  were  afterwards 
in  due  time  brought  to  the  attention  of  the  court  upon 
a  motion  to  expunge  the  entry  on  the  trial  docket,  en- 
tering judgment  in  said  cause  for  plaintiff,  the  same  ias 
expressed  in  said  motion  not  having  yet  been  entered 
or  carried  on  the  journal  of  said  court  or  signed  by  the 
judge,  for  the  reason  (as  therein  expressed)  that  the 
same  was  permitted  to  be  entered  under  a  misappre- 
hension of  the  facts  and  the  rights  of  said  defendant, 
etc.,  which  said  motion  was  supported  by  the  aflidavits 
of  Connell  and  Redick,  stating  the  facts  substantially 
as  herein,  with  the  addition  on  the  part  of  Connell 
^'that  the  original  offer  of  afiiant  to  consent  to  a  dis- 
missal of  said  case  was  made  under  a  misapprehension 
of  the  facts  and  of  the  true  rights  of  the  defendant; 
that  affiant  then  supposed  that  this  action,  which  is  one 
of  two  replevin  suits  relating  to  the  property  of  the 
Omaha  Horse  Railway  Co.,  involved  only  certain  prop- 
erty which  was  supposed  to  be  covered  by  the  chattel 
mortgage  to  plaintiff,  but  upon  a  more  careful  exami- 
nation of  the  mortgage  and  pleadings  herein,  affiant 
discovered  that  this  suit  involved  a  large  amount  of 
property  not  covered  by  said  mortgage,"  etc.,  and  on 
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the  part  of  Redick  that  "he  would  not  have  consented 
had  he  not  believed  from  the  representations  of  Pritch- 
ett  that  it  was  clearly  understood  between  him  and  Mr. 
Connell  that  that  should  be  the  disposition.  That 
such  consent  was  given  by  mistake  and  misapprehen- 
sion of  facts,  and  that  there  is  a  meritorious  defense  to 
said  action,"  etc.  Said  motion  was  resisted  by  the  affi- 
davit of  Mr.  Pritchett,  in  which  he  does  not  differ  in 
his  statements  of  fact  materially  from  either  Connell 
or  Redick. 

The  court  does  not  seem  to  have  treated  this  motion 
as  a  question  of  practice  or  proceeding  in  limine^  but 
first  ordered  a  regular  judgment  by  consent  of  parties 
to  be  entered  up,  and  then  seems  to  have  considered 
this  motion  in  the  light  of  a  bill  in  equity  to  set  it  aside 
for  fraud,  and  made  a  finding  in  the  case  "tliat  said 
judgment  was  rendered  by  consent  of  both  parties  in 
open  court,  and  that  the  defendant  consented  to  such 
judgment  without  any  mistake  on  his  part  or  fraud  on 
the  part  of  the  plaintiff,"  etc. 

After  the  statement  was  made  in  open  court  by  Mr. 
Pritchett,  in  the  presence  of  Mr.  Redick  and  with  his 
tacit  assent,  that  judgment  by  agreement  of  parties 
was  to  be  entered  in  the  case,  and  the  court  had  entered 
the  same  on  his  minutes  or  trial  docket,  it  was  un- 
doubtedly a  matter  of  discretion  on  the  part  of  the 
court  to  allow  such  assent  to  be  withdrawn,  his  min- 
utes expunged,  and  the  cause  restored  to  the  calendar 
for  trial. 

In  the  case  of  Mills  v.  Miller^  8  Neb.,  95,  this 
court  says,  in  reference  to  the  discretion  of  the  district 
court  to  allow  or  refuse  permission  to  a  party  to  amend 
his  pleadings:  "While  the  entire  subject  of  amend- 
ments is  in  the  discretion  of  the  court  before  which  the 
case  is  tried,  yet  it  is  a  legal  discretion,  and  if  it  should 
be  made  to  appear  to  a  reviewing  court  that  the 
21 
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amendment  sought  to  be  made  of  any  pleading,  pro- 
cess, or  proceeding,  is  in  furtherance  of  justice,  it  will 
be  held  to  be  error  to  refuse  such  amendment."  This 
rule,  I  suppose,  applies  also  to  all  matters  of  discretion 
which  devolve  upon  the  district  court  in  the  necessa- 
rily hurried  transaction  of  business  in  the  disposition 
of  causes  at  the  sessions,  and  most  obviously  so  when, 
upon  a  matter  of  discretion,  a  party  may  be  denied  any 
trial  of  his  cause  upon  the  merits. 

It  appears  that  the  attention  of  the  court  was  called 
to  the  misunderstanding  between  counsel  almost  imme- 
diately after  the  judge's  minutes  had  been  entered  and 
the  desire  of  both  counsel  for  defendant  to  withdraw 
the  consent  as  having  been  improvidently  made,  and 
it  seems  quite  clear  to  me  that  their  request  should 
have  been  granted,  the  judge's  minutes  expunged,  and 
the  cause  restored  to  the  calendar  for  trial. 

While  it  is  true  that  the  policy  of  the  law  favors 
compromises  and  the  amicable  settlement  of  lawsuits, 
yet  it  rather  favors  fair  trials  than  that  a  party  should 
be  led  into  what  he  conceives  to  be  an  improvident 
consent  to  judgment,  through  the  misunderstanding  of 
counsel,  in  whatever  good  faith  all  parties  have  acted 
in  the  premises.  And  espeqially  when,  before  the  rising 
of  the  court  from  that  forenoon's  session,  and  before 
the  cause  could  have  been  reached  on  the  docket  for 
trial,  it  not  being  suggested  that  the  situation  of  the 
parties  in  reference  to  a  trial  had  changed  in  any  par- 
ticular, it  is  made  to  appear  that  such  consent  was  the 
result  of  a  misunderstanding,  and  that  the  party  then 
desires  to  withdraw  it. 

While  it  is  almost  impossible  to  lay  down  any  gen- 
eral rule  for  the  government  of  cases  of  this  kind,  the 
above  considerations  lead  me  to  the  conclusion  that 
under  the  facts  and  circumstances  of  this  case,  the  dis- 
trict court  ought  to  have  allowed  the  motion  of  the 
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defendant,  and  that  it  was  a  legal  abuse  of  discretion 
on  the  part  of  said  court  to  refuse  the  same. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accord- 
ance with  law. 

Eeversed  and  remanded. 


Alfred  Burley,   plaintiff  in  error,  v.  William 
W.  Marsh,  defendant  in  error. 

1.  Chattel  Mortgage:    fowxb  of  corporation  :    fraud.    In 

order  to  render  a  chattel  mortgage  fraudulent  and  void  as  hav- 
ing been  given  to  hinder  and  deky  creditors,  there  must  have 
been  not  only  a  fraudulent  intent  on  the  part  of  the  mortgagor, 
but  also  on  the  part  of  the  mortgagee,  or  the  mortgagee  must  have 
had  notice  of  the  fraudulent  intent  of  the  mortgagor.  But  where 
the  president  of  a  private  corporation  called  a  meeting  of  the 
board  of  directors,  consisting  of  two  members  beside  himself, 
and  personally  procured  the  attendance  of  the  other  two  direc- 
tors, the  object  of  such  meeting  being  to  pass  a  resolution  au- 
thorizing said  president  to  mortgage  the  property  of  the  cor- 
poration to  himself  in  his  individual  capacity,  and  such 
resolution  was  passed,  one  of  said  members  voting  in  the  neg- 
ative, the  other  in  the  affirmative,  and  the  president  deciding 
the  tie;  and  there  being  testimony  tending  to  prove  that  the 
mortgage  executed  pursuant  to  the  said  resolution  was  intended 
by  the  said  president  to  hinder  and  delay  one  of  the  creditors 
of  said  horse  railway  company,  it  was  heldf  not  necessary  that 
there  should  be  other  testimony  showing  also  fraudulent  intent 
or  notice  on  the  part  of  the  mortgagee;  and  further  that  the 
giving  of  abstract  general  principles  of  law,  however  correct, 
yet  inapplicable  to  the  proof  in  the  case,  undue  prominence  in 
the  instructions  probably  misled  the  jury,  and  was  error. 

2.    :      INSTRUCTIONS.      HM^    also,    that   the    instructions 

prayed  for  by  the  defendant  (plaintiff  in  error),  and  refused  by 
the  court,  and  set  out  in  the  body  of  this  opinion,  should  have 
been  given. 
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Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Savage,  J. 

Redick  ^  Connelly  for  plaintiff  in  error. 

George  E.  Pritckeit,  for  defendant  in  error,  cited 
Gage  V.  CheaebrOy  5  K  W.  Rep.,  881.  Hedman  v.  An- 
derson, 6  Neb.,  400.  Partelo  v.  Harris^  26  Conn.,  480. 
Steele  v.  Ward,  25  la.,  635.  Brown  v.  Foree,  7  B.  Mon., 
367.  Bryne  v.  Becker,  42  Mo.,  264.  Foster  v.  Sill,  12 
Pick.,  89.  Bancroft  v.  Blizzard,  13  Ohio,  30.  Tagg  v. 
MiUer,  10  Neb.,  442.  Weinland  v.  Cochran,  9  Neb., 
480. 

Cobb,  J, 

The  defendant  in  error  was  a  member  of  the  board 
of  directors,  and  president  of  the  Omaha  horse  railway 
company.  On  the  16th  of  November,  1877,  a  special 
meeting  of  the  board  of  directors  was  held,  at  which 
were  present  W.  "W.  Marsh  (defendant  in  error).  Gen- 
eral Manderson,  and  J.  J.  Brown,  a  quorum  of  said 
board.  It  appears  from  the  record  of  the  proceedings 
of  said  meeting  as  introduced  in  evidence,  and  pre- 
served in  the  bill  of  exceptions,  that  ''  The  following 
resolution  was  offered:  Resolved,  That  the  president 
and  secretary  be  authorized  and  directed  to  execute 
and  deliver  to  W.  W.  Marsh  and  Sylvanus  Wright  a 
mortgage  or  mortgages  upon  6uch  of  the  real  and  pe^ 
sonal  property  of  the  company  as  the  president  may 
think  proper  to  secure  the  said  W.  W.  Marsh  and  Syl- 
vanus Wright  from  any  and  all  loss  or  damage  they 
may  at  any  time  sustain  by  reason  of  their  having  ex- 
ecuted as  sureties  for  the  company  certain  promissory 
notes  made  by  the  company.  Upon  motion,  this 
resolution  was  adopted  by  the  following  vote:  Teas, 
W.  W.  Marsh,  C.  F.  Manderson.    No,  J.  J.  Brown." 


I 
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On  the  following  day,  W.  W.  Marah  (defendant  in 
error)  as  president,  and  John  E.  "Wilbur  as  secretary 
of  the  said  Omaha  horse  railway  company,  executed  a 
chattel  mortgage,  in  and  by  which  they  mortgaged  to 
W.  W.  Marsh  certain  personal  property,  which  mort- 
gage was  recorded  the  same  day,  and  the  principal 
point  involved  in  the  case  under  consideration  is 
whether  the  said  mortgage  was  executed,  given,  and 
received  in  good  faith,  and  is  entitled  to  precedence 
over  the  levy  of  an  execution  on  the  said  goods  and 
chattels,  which  execution  was  issued  on  a  judgment 
rendered  against  the  said  Omaha  horse  railway  com- 
pany a  few  days  after  the  execution  of  said  mortgage. 

Upon  the  trial,  at  the  request  of  the  plaintiff  (de- 
fendant in  error),  the  court  gave  the  following  instruc- 
tions to  the  jury:  "  The  jury  are  instructed  that  before 
they  can  find  a  verdict  for  the  defendants,  they  must 
find  the  fact  to  be  that  the  mortgage  was  made  with 
the  intent  to  defraud  the  creditors  of  the  railroad  com- 
pany, and  that  both  the  railroad  company  and  the 
plaintiff  acted  with  that  intent  at  the  time  the  mort- 
gage was  given.  And  it  is  necessary  not  only  that  the 
railroad  company  acted  with  the  fraudulent  intent,  but 
also  that  the  plaintiff  had  notice  of  it.  If  the  plaintiff 
Marsh  had  no  notice  of  the  fraudulent  intent  of  the 
railroad  company  (if  such  intent  existed  on  the  part  of 
the  company),  this  mortgage  is  valid,  it  being  given  to 
secure  a  bona  Jide  debt."  "Before  the  jury  can  say 
that  the  railroad  company  acted  with  the  intent  to  de- 
fraud creditors,  in  giving  the  mortgage,  they  must 
first  say  that  the  directors  of  the  railroad  company  had 
such  intention  at  the  time  they  authorized  the  giving 
of  the  mortgage,  because  a  corporation  can  only  act 
through  ofiicers,  and  can  have  no  intention  except  as 
the  oflScers  have  intention." 

The  court  also  refused  the  prayer  of  the  defendant 
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(plaintiff  in  error),  to  give  in  charge  to  the  jury  the  foU 
lowing  instructions:  "  1.  In  determining  whether  the 
object  and  purpose  of  executing  the  chattel  mortgage  to 
Mr.  Marsh  was  to  defeat  the  collection  of  any  judgment 
which  might  be  rendered  on  the  verdict  then  existing 
in  Mrs.  Doolittle*s  favor,  it  will  be  proper  for  the  jury 
to  consider  the  official  relation  of  Mr.  Marsh  to  the 
horse  railway  company,  and  his  interest  in  the  same, 
and  also  his  knowledge  of  the  fact  that  such  verdict 
had  been  retarned,  and  also  the  fact  that  said  mort- 
gage was  executed  just  after  said  verdict  was  returned^ 
and  while  a  motion  for  new  trial  was  pending,  as  well 
also  as  all  other  circumstances  accompanying  and  sur- 
rounding said  transaction.  And  if  from  all  such  cir- 
cumstances, as  shown  by  the  evidence,  it  appears  that 
Mr.  Marsh  caused  to  be  executed  to  himself  the  said 
mortgage,  to  hinder,  delay,  and  prevent  the  collection 
of  any  judgment  which  might  be  rendered  in  Mrs* 
Doolittle*s  favor,  then  it  will  be  your  duty  to  find  your 
verdict  in  favor  of  the  defendant.  Burley  represents 
herein  the  rights  and  interest  of  Mrs.  Doolittle." 

"  2.  If  from  the  evidence  it  appears  to  your  satisfac- 
tion that  Mr.  Marsh  was  present  as  a  witness  at  the 
trial  of  Mrs.  Doolittle's  case  against  the  horse  railway 
company,  and  knew  of  the  verdict  in  her  favor,  and 
before  the  judgment  thereon  was  rendered,  for  the 
purpose  of  preventing  the  collection  or  enforcement  of 
any  judgment  which  might  be  rendered  on  the  ver- 
dict, caused  the  chattel  mortgage  to  be  executed  to 
himself,  then  would  such  mortgage  be  fraudulent  and 
void  as  against  Mrs.  Doolittle  and  her  said  judgment, 
and  this  would  be  so,  notwithstanding  such  mortgage 
might  have  been  executed  for  the  additional  purpose 
of  securing  Mr.  Marsh  for  any  debt  due  to  him  or  lia- 
bility incurred  by  him." 

"  8.  That  notwithstanding  Mr.  Marsh  has  testified 
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that  the  mortgage  to  him  was  not  executed  with  the 
intent  or  for  the  purpose  of  defrauding  Mrs.  Doolittle, 
that  such  testimony  is  not  final  on  this  question.  It  is 
tor  the  jury  to  say,  from  all  the  evidence  and  circum- 
cumstances  surrounding  the  transaction,  whether  or 
not  the  mortgage  was  executed  for  the  purpose  of  pre- 
venting or  hindering  the  collection  of  any  judgment 
which  might  he  rendered  on  the  verdict  then  already 
returned  by  the  jury." 

^^  4.  If,  from  such  evidence  and  all  the  circumstances, 
it  appears  that  in  addition  to  the  purpose  of  securing 
Mr.  Marsh,  it  was  also  his  purpose  to  cover  up  the 
property  of  the  horse  railway  company,  to  hinder  or 
prevent  the  enforcement  of  such  judgment,  then  it 
would  be  your  duty  to  find  for  the  defendant.*' 

Qen.  Manderson  was  sworn  as  a  witness  on  the  part 
of  the  defendant.    I  quote  his  testimony : 

Q.  It  appears  from  the  record  that  you  voted  in 
favor  of  a  resolution  to  give  a  mortgage  to  Marsh  from 
the  Omaha  horse  railway  company.  "Were  you  a  stock- 
holder at  the  time? 

A.    No,  sir. 

Q.     How  did  you  come  to  go  there? 

A.    I  went  there  at  the  request  of  Capt.  Marsh. 

Q.  State  whether  or  not  that  mortgage  was  exe- 
cuted to  Capt.  Marsh,  according  to  your  understanding, 
to  keep  Mrs.  Doolittle  from  collecting  her  judgment? 
(Objected  to  by  plaintiff  as  incompetent.  Objection 
sustained.) . 

Q.  When  you  voted  as  director  of  this  corporation 
at  that  meeting,  did  you  intend  by  that  act  to  defeat 
or  defraud  any  of  the  creditors  of  the  horse  railway 
company? 

A.    I  certainly  did  not.     I  had  no  interest  in  it. 

The  law  as  expressed  in  the  instructions  given,  i.e., 
that  in  order  to  make  the  mortgage  fraudulent  and 
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void,  there  must  have  been  not  only  a  fraudulent  intent 
on  the  part  of  the  mortgagor,  but  also  on  the  part  of 
the  mortgagee,  or  the  mortgagee  must  have  had  notice 
of  the  fraudulent  intent  of  the  mortgagor,  is  no  doubt 
correct,  as  a  general  proposition;  but  I  do  not  think 
it  applicable  to  the  facts,  as  proved  in  the  case  at  bar. 
At  the  directors'  meeting  there  were  but  three  present 
It  was  a  special  meeting,  called  by  the  president,  and 
the  attendance  of  the  other  two  procured,  not  only  by 
his  official  call,  but  also  by  his  personal  solicitation. 
One  of  the  others  voted  against  the  resolution,  so  we 
need  not  inquire  into  his  motives.  The  third  one  had 
sold  out  his  stock;  had  "no  interest  in  it;"  attended 
the  meeting  at  the  request  of  the  president,  and  no 
doubt  voted  for  the  resolution  also  at  his  requesL  As 
a  matter  of  fact,  as  shown  by  the  record,  he  imme- 
diately thereafter  resigned  as  director.  When  it  is 
borne  in  mind  that  Captain  Marsh,  the  president,  who 
called  this  meeting,  procured  the  attendance  of  the 
other  two  directors,  and  presided  at  the  meeting,  aud 
gave  the  casting  vote,  deciding  the  tie  between  the 
other  two,  one  of  whom  voted  in  the  negative  and  the 
other,  who,  while  voting  in  the  affirmative,  "  had  no 
interest  in  it,"  and  immediately  resigned,  is  the  iden- 
tical W.  W.  Marsh,  to  whom  the  mortgage  was  given, 
its  inapplicability  will  be  quite  apparent.  Further- 
more, I  think  that  the  undue  prominence  given  to  the 
point  involved  in  the  above  was  calculated  to,  and 
probably  did,  mislead  the  jury. 

The  instructions  prayed  by  the  defendant  and  re- 
fused, not  only  present  the  law,  but  present  it  in  a 
manner  applicable  to  the  peculiar  facts  involved  in 
this  case,  and  should  have  been  given. 

For  these  reasons,  I  think  the  judgment  should  be 
reversed  and  a  new  trial  awarded. 

Reversed  and  remanded. 
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John  M.  Mansfield,  appellee,  v.  E.  Mart  Gregory 
AND  John  S.  Gregory,  appellants. 

!•  Beal  Estate:  kquitablkownbb:  judomestt  obedetor.  Ab 
between  the  owner  of  real  estate,  evidenced  by  an  unrecorded 
deed,  and  a  simple  judgment  creditor  of  his  grantor,  the  former 
is  to  be  preferred. 

"2.     :     .     The  lien  of  an  ordinary  judgment  on  the  real      H   J97' 

estate  of  the  debtor  is  not  specific,  but  general,  and  is  subject  to    - 
all  prior  liens,  either  legal  or  equitable. 

8.    :     .    Such  lien  does  not  exceed  the  actual  interest 
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of  the  judgment  debtor  in  the  land,  and  is  subject  to  every 
equity  therein  existing  against  the  debtor  at  the  time  of  its  ren- 
dition. 

:     .     To  defeat  the  interest  of  one  holding  in'good 


faith  under  an  unrecorded  deed,  it  is  not  enough  to  show  merely 
that  he  is  a  judgment  creditor  of  the  grantor  in  the  deed,  or 
even  that  he  is  a  purchaser  under  such  judgment,  but  it  must 
appear,  in  addition,  that  his  lien  is  evidenced  by  some  instru- 
ment, a  sheriff's  deed,  for  instance,  "  required  to  be  recorded," 
which  must  be  entered  of  rooord  before  such  prior  conveyance. 

Appeal  from  the  district  court  for  Lancaster  county. 

Heard  below  before  Pound,  J. 

« 
John  S.  Gregory,  for  appellants. 

Lamby  Billingsley  ^  Lambot^on,  for  appellee. 

Lake,  J. 

The  precise  questions  here  presented,  with  the  single 
exception  of  that  of  the  sufficiency  of  the  evidence  lo 
sustain  the  findings  of  fact,  were  involved  and  decided 
by  this  court  in  the  case  of  Mansfield  v.  Gregory,  8  Neb., 
482.  Li  that  case  the  questions  w«re  raised  by  a  de- 
murrer to  the  petition,  and  we  held,  reversing  the 
ruling  of  the  district  court,  that  the  facts  stated  consti- 
tuted good  ground  for  the  relief  prayed.     In  making 
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that  decision  the  rule  frequently  applied  by  thia  court 
was  enforced,  viz.,  that  as  between  the  owner  of  real 
estate  evidenced  by  an  unrecorded  deed,  and  a  simple 
judgment  creditor  of  his  grantor,  the  former  is  to  be 
preferred.  The  lien  of  an  ordinary  judgment  on  the 
real  estate  of  the  debtor  is  not  specific,  but  general, 
and  is  subject  to  all  prior  liens,  either  legal  or  equita- 
ble. Metz  V.  The  State  Bank  of  BrownvUk,  7  Neb.,  165. 
Such  lien  does  not  exceed  the  actual  interest  of  the 
judgment  debtor  in  the  land,  and  is  subject  to  every 
equity  therein  existing  against  the  debtor  at  the  time 
of  its  rendition.  Oalvxiy  et  al,  v.  Malchow^  Id.,  285. 
And  to  defeat  the  interest  of  one  holding  in  good  faith 
under  an  unrecorded  deed,  it  is  not  enough  for  one  to 
show  merely  that  he  is  a  judgment  creditor  of  the 
grantor  in  the  deed,  or  even  that  he  is  a  purchaser 
under  such  judgment,  but  in  addition  to  this  it  must 
appear  that  his  lien  is  evidenced  by  some  instrument, 
a  sheriff's  deed  for  instance,  "  required  to  be  recorded," 
which  must  be  entered  of  record  before  such  prior  con- 
veyance.   Id. 

In  the  case  now  before  us,  the  evidence  shows  that 
the  deed  under  which  t^e  plaintiff  claims  the  land  was 
made  to  him  in  January,  1874.  The  judgment  under 
which  the  defendant  purchased  was  not  rendered  until 
the  November  term  of  the  district  court  of  the  same 
year,  and  the  purchase  at  the  execution  sale  was  made 
two  days  after  the  plaintiff's  deed  was  recorded.  These 
facts  stand  unquestioned,  and  under  the  prior  rulings 
of  this  court,  the  superiority  of  the  plaintift*'8  equity 
over  that  of  the  defendant's  is  conclusively  established. 

The  appellant  has  indulged  in  some  criticism  of  the 
testimony  of  Mansfield,  and  his  grantor.  Ghost,  as  to 
the  money  with  which  the  latter  purchased  the  prop- 
erty in  question.  While  ther^  is  some  discrepancy 
between  them,  which  may  render  it  uncertain  whether 
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the  money  used  by  Ghost  came  from  Mansfield  or  from 
his  wife,  there  is  not  a  particle  of  doubt  that  it  came 
from  one  or  the  other  of  those  soarces,  and  that  Ghost 
regarded  it  as  belonging  to  the  husband.  This  point 
is,  however,  wholly  immaterial  in  settling  the  rights 
of  the  parties  to  this  action,  for  the  evidence  is  over- 
whelming as  to  the  entire  good  faith  of  both  Ghost 
and  Mansfield  in  the  transaction,  and  the  adjustment 
of  their  accounts  is  a  matter  which  does  not  now  con- 
cern us. 

Judgment  affirmbd. 


James  E.  Philpott,  plaintiff  in  error,  v.  Gkorob  C. 
Newman  and  others,  defendants  in  error. 

Attachment:  claim  bbfork  dub.  An  attachment  issued  by  the 
clerk  without  an  order,  on  a  debt  before  due,  on  the  sole  ground 
that  the  defendant  is  a  non-resident  of  the  state,  is  null  and 
Toid,  and  confers  no  jurisdiction  on  the  court  issuing  the  same. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

A.  L.  Palmer  and  J".  E,  Philpott^  for  plaintiiF  in  error, 
argued  the  case  upon  the  facts  alone. 

Lamby  BilUryslef/j  ^  Lrimberisony  for  defendants  in 
error.  The  proceedings  in  attachment  are  a  nullity. 
Drake  on  Att.,  sec.  28.  Kinear  v.  Skands,  86  Mo., 
879.  Haynes  v.  Gates^  2  Head  (Tenn.),  598.  Stacey  v. 
SHchloriy  9  Iowa,  399.  Moore  v.  Dickersorij  44  Ala.,  486. 
Dickenson  v.  Cowley ,  15  Kan.,  269.  Davis  v.  Eppingery 
18  Cal.,  879.  Moore  v.  PiUow,  8  Humph.,  448.  Web- 
ster V.  Steele^  76  HI.,  544.  Youny  v.  Broadbenf,  28  Iowa, 
689. 
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Maxwbll,  Oh.  J. 

This  is  an  action  by  the  defendants  in  error  against 
the  plaintiff  in  error  to  recover  the  sum  of  J300  col- 
lected by  him,  as  the  attorney  at  law  and  agent  of 
said  defendants  in  error,  from  J.  M.  Carter  and  John 
Gil  more,  being  the  proceeds  of  a  note  signed  by 
them.  The  answer  sets  up  various  defenses,  the  one 
principally  relied  upon  is  that  the  plaintiff  was  gar- 
nished in  an  action  pending  in  the  district  court  of 
Lancaster  county,  wherein  A.  L.  Palmer  was  plaintiff^ 
and  R.  B.  Wasson  defendant.  The  cause  was  referred 
to  Joseph  Hunter  to  find  the  issues  of  law  and  fact. 
The  referee  heard  the  testimony,  and  found  that  the 
proceedings  in  garnishment  were  no  defense  to  the  ac- 
tion, and  that  there  was  due  from  this  plaintiff  to  the 
defendants  the  sum  of  (295  and  interest.  The  plain- 
tiff filed  exceptions  to  the  report  of  the  referee,  which 
were  overruled,  and  judgment  rendered  on  the  finding. 
He  brings  the  cause  into  this  court  by  petition  in  error. 

The  proceedings  in  garnishment  are  substantially  as 
follows:  On  the  thirtieth  of  April,  1877,  R.  B.  Was- 
son bought  of  J.  H.  McMurtry,  the  attorney  of  Joseph 
W.  Hartley,  ten  acres  of  school  land  near  the  city  of 
Lincoln,  and  in  payment  gave  his  check  for  three  hun- 
dred dollars  on  the  German  American  Bank  of  New 
York,  to  J.  E.  Phil  pott,  as  his  attorney.  The  certifi- 
cate for  the  land  had  to  be  sent  to  Chicago  for  the  sig- 
nature of  Hartley,  and  certain  taxes  were  to  be  paid 
by  McMurtry.  The  money  derived  from  the  check  to 
be  paid  for  the  land  when  the  terms  of  the  contract 
were  complied  with ,  This  check  the  plaintiff  de]i vered 
to  the  bank,  which  collected  the  same,  and  on  the  fifth 
day  of  June,  1877,  applied  the  proceeds  in  payment  for 
the  land,  and  delivered  the  title  papers  to  the  agent  of 
Wasson.     On  the  fourteenth  day  of  May,  1877,  A.  L. 
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Palmer  comraenced  an  action  by  attachment  against 
R.  B.  Wasson  to  recover  the  sura  of  $1,000  for  an  al- 
leged breach  of  contract,  it  being  alleged  in  the  peti- 
tion that  Wasson  purchased  Palmer's  residence  in 
Lancaster  county  for  the  sum  of  $7,000,  $100  cash  in 
hand,  $3,000  to  be  paid  in  thirty  days  from  the  third 
day  of  May,  1877,  and  $3,900  to  be  paid  in  sixty  days 
from  that  date.  The  affidavit  for  an  attachment  is 
based  solely  on  the  ground  that  Wasson  is  a  non-resi- 
dent of  the  state.  No  order  allowing  the  attachment 
was  made,  and  no  undertaking  given.  The  plaintiff 
herein  was  served  with  notice  of  garnishment  on  the 
fourteenth  of  May,  1877,  and  filed  his  answer  on  the 
twenty-seventh  of  May,  1878,  and  the  court  thereupon 
made  an  order  requiring  him  to  hold  the  money  in  his 
hands.  Wasson  has  made  no  appearance  in  that  action, 
and  if  the  court  has  acquired  jurisdiction  it  is  by  virtue 
of  the  proceedings  in  attachment 

Section  237  of  the  civil  code  provides  that  "a  cred- 
itor may  bring  an  action  on  a  claim  before  it  is  due, 
and  have  an  attachment  against  the  property  of  the 
debtor,  in  the  following  cases : 

^^  First  Where  a  debtor  has  sold,  conveyed,  or  oth- 
erwise disposed  of  his  property,  with  the  fraudulent 
intent  to  cheat  or  defraud  his  creditors,  or  to  hinder  or 
delay  them  in  the  collection  of  their  debts. 

^^  Second.  Where  he  is  about  to  make  such  sale,  con- 
veyance, or  disposition  of  his  property,  with  such 
fraudulent  intent. 

"  Third.  Where  he  is  about  to  remove  his  property, 
or  a  material  part  thereof,  with  the  intent  or  to  the 
effect  of  cheating  or  defrauding  his  creditors,  or  of 
hindering  and  delaying  them  in  the  collection  of  their 
debts.^' 

Section  238  provides  that  the  attachment  may  be 
granted  by  the  court  in  which  the  action  is  brought. 
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or  a  judge  thereof,  or  by  the  county  Judge  of  the 
county. 

Section  239  provides  that  "if  the  court  or  judge  re- 
fuse to  grant  an  order  of  attachment,  the  action  shall 
be  dismissed,"  etc. 

It  is  also  provided  that  the  court  or  judge  shall  fix 
the  amount  of  the  undertaking.  All  of  these  require- 
ments have  been  disregarded.  If  the  claim  is  one 
upon  which  an  attachment  would  be  issued  in  a  proper 
case — which  is  not  before  us — the  petition  and  affidavit 
show  on  their  face  that  there  could  be  no  breach  of  the 
conditions  of  the  contract  until  thirty  days  from  the 
8d  day  of  May,  and  also  show  that  there  has  been  no 
broach  of  the  conditions,  and  that  nothing  was  in  fact 
due,  notwithstanding  an  allegation  to  the  contrary. 
Proceedings  in  attachment  are  regulated  by  statute, 
and  there  must  be  a  substantial  compliance  therewith, 
to  give  them  validity.  The  plaintiff  in  error  does  not 
seem  to  have  been  wholly  averse  to  this  attachment; 
but  the  court  acquired  no  jurisdiction  by  his  answer  as 
garnishee.  The  findings  of  the  referee  have  been 
carefully  prepared,  are  fully  sustained  by  the  testimony, 
and  the  judgment  of  the  court  below  is  in  all  things 
affirmed. 

Judgment  affirmed. 
Cobb,  J.,  having  been  counsel,  did  not  sit  in  the  case. 
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Thb  State  Bank  of  Nebraska,  appellee,  v.  John  II. 
Green  and.  John  L  Redick,  for  appellants. 

1-  Judicial  Sale:  motion  to  vacatk:  practice.  A  motion  to 
vacate  a  sale  of  real  estate  on  execution,  on  the  ground  that  it 
was  concealed  from  the  defendant,  should  be  accompanied  by 
a  statement  of  the  facts  of  the  alleged  concealment. 

2.     :     .     The  fact  that  after  the  setting  aside  of  a  prior 

sale,  the  plaintiff  took  leave  to  file  a  supplemental  petition 
within  a  time  limited,  which  he  failed  to  do,  and  bj  reason  of 
which  the  defendants  were,  as  they  alleged,  led  to  believe  that 
no  re-sale  would  be  had,  but  which,  after  the  time  for  filing  said 
pleading  had  expired,  actually  took  place  without  their  knowl- 
edge, is  not  a  sufficient  reason  for  setting  the  sale  aside. 

3.  :  PENDENCY  OF  ANOTHER  ACTION.  Neither  is  the  pen- 
dency of  an  action  at  law  for  the  recovery  of  the  mortgage 
debt  any  reason  why  such  sale  should  be  set  aside. 


:      APPBAISBMENT  Or  LAND  LYING  IN  TWO  COUNTIES.      In 

a  sale  by  a  sheriff,  under  a  decree  of  foreclosure,  of  a  single 
tract  of  land  lying  in  two  counties,  he  must  call,  as  appraisers, 
freeholders  residing  in  the  county  where  the  decree  was  ren- 
dered. 

:  RE- APPRAISEMENT.  Land  having  been  legally  ap- 
praised at  a  prior  sale  which  was  set  aside,  and  a  second  sale 
made  with  regard  to  that  appraisement,  it  was  urged  in  resist- 
ance of  a  confirmation  that  the  premises  had  been  improved  to 
the  extent  of  |4,000  between  the  time  of  the  appraisement  and 
the  second  sale.  But  it  being  shown  that  such  improvement 
was  actually  made  at  the  expense  of  the  plaintiff,  who  was  the 
purchaser  at  both  sales,  while  holding  under  the  first,  Hdd^  That 
this  was  not  a  valid  objection  to  the  second  sale,  no  new  ap- 
praisement being  necessary  or  proper  under  the  circumstances. 

:     OFFER  OF  INCREASED  BID.     Where  a  sale  of  land  by  a 

sheriff  is  in  all  respects  fairly  and  legally  made,  an  offer  of  an 
increased  bid,  on  behalf  of  the  defendant,  in  case  a  re-sale  is 
ordered,  is  not  sufficient  absolutely  to  require  the  court  to  set 
the  sale  aside.  It  is  a  matter  of  discretion  with  the  court  to 
which  the  offer  is  made  to  accept  it  or  not,  and  unless  an  abuse 
of  such  discretion  be  clearly  shown,  an  appellate  court  has  no 
right  to  interfere. 
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Appeal  by  defendants  from  an  order  of  confirmation 
rendered  by  Savage,  J.,  in  an  action  tried  in  the  dis- 
trict court  for  Washington  county.  See  8  Neb.,  297, 
and  9  Neb.,  165. 

J.  M,  Woolworth,  Redick  ^  Redick^  and  Albert  Sioartz- 
lander,  for  appellants,  cited  Duncan  v,  Doddj  2  Paige, 
99.  Blackburn  v.  S.  B.  Co.j  8  Fed.  Rep.,  689.  Rorer 
on  Judicial  sales,  168. 

George  E,  Pritchett  {George  W.  Doane  with  him),  for 
appellee,  cited  Rorer  on  Judicial  sales,  sees.  108,  585. 
Pauleti  V,  Peabodj/j  3  Neb.,  196.  La  Flume  v.  Jones^  6 
Neb.,  256.  Bosenjield  v.  Qiada,  10  Neb.,  421.  Code, 
sec.  52.  Wiley  v.  Angela  Clarke,  217.  Gardner  c. 
Schermerhomj  Id.,  101.  Buffalo  Savings  Bank  v.  Newton^ 
28  N.  T.,  160.     McOoiter  v.  Jay,  80  N.  Y.,  80. 

Lake,  J. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  under  a  decree  of  foreclosure.  Several  ob* 
jcctions  to  the  sale  v^ere  made  in  the  district  court,  but 
we  shall  refer  only  to  those  mentioned  and  relied  on 
by  counsel  in  their  brief  filed  here. 

The  first  of  these  objections  is  one  made  by  the  de- 
fendant Green,  that  the  sale  was  concealed  from  him. 
This  charge  implies  that  some  act  was  either  done  or 
omitted,  by  the  plaintiflF,  its  attorney,  or  the  sheriff  in 
making  the  sale,  to  which  the  defendant  had  the  right 
to  look  for  information  as  to  w^hen  it  would  take  place. 
In  the  first  place,  it  may  be  said  of  this  objection  that 
it  is  wanting  in  particularity.  It  points  to  no  act  done 
or  omitted  by  which  the  defendant  was  deprived  of  the 
full  benefit  of  the  notice  which  the  law  provides  shall 
be  given  of  such  sale.     And  the  evidence  relied  on  to 
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sustain  it  is  equally  defective.  The  notice  was  pub- 
lished the  full  time  required  by  the  statute,  and  even 
if  it  failed  to  reach  the  defendant,  through  no  fault  of 
the  plaintiff,  or  its  counsel,  or  the  sheriff,  this  is  not  an 
adequate  reason  for  setting  the  sale  aside.  Under  this 
head,  the  defendants  urge  that  subsequently  to  the 
setting  aside  of  a  former  sale  of  these  premises,  in  the 
same  proceeding,  the  plaintiff  took  leave  to  file  a  sup- 
plemental petition,  and  had  also  commenced  an  action 
at  law  in  another  county  to  recover  from  them  the 
amount  of  the  mortgage  debt,  whereby  they  were  led 
to  believe,  as  they  say,  that  no  immediate  sale  was 
contemplated  or  would  be  attempted.  This  inference 
from  these  facts  was  not  warranted.  It  appears  that 
in  the  order  granting  leave  to  file  a  supplemental  peti- 
tion, a  time  was  named  within  which  it  must  be  done, 
if  done  at  all,  and  this  time  had  fully  passed  before  the 
order  of  sale  went  out.  Of  this  order  to  file  a  supple- 
mental petition  the  defendants  had  due  notice,  and 
while  they  might  properly  have  inferred  from  it  that 
no  sale  under  the  existing  decree  would  be  attempted 
up  to  the  time  limited  for  filing  the  supplemental 
petition,  they  could  not  afterwards  do  so.  After  the 
expiration  of  the  time  fixed  in  the  order,  the  only  jus- 
tifiable inference  to  be  drawn  was  that  the  proposed 
amendment  had  been  abandoned,  inasmuch  as  it  could 
not  be  made  afterwards  without  an  additional  order,  or 
by  consent  of  parties  defendant.  As  to  the  pendency 
of  the  action  at  law,  surely  that  furnished  no  excuse 
for  inattention  to  the  pending  proceeding  in  equity. 

The  next  point  urged  is  that  the  premises  were  not 
legally  appraised.  This  sale  was  made  under  an  order 
issued  by  the  clerk  of  the  court,  bearing  date  of  July 
9th,  1880,  and  with  regard  to  an  appraisement  of  the 
premises  made  September  4th,  1877,  in  making  the 
prior  sale,  before  referred  to,  under  the  same  decree. 
22 
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In  this  connection  it  is  said  that  "  The  appraisers  were 
not  sworn  to  appraise  the  interest  of  Green,  and  did 
not  appraise  his  interest  as  a  matter  of  fact"  The 
record,  however,  discloses  that  the  oath  administered 
was,  ^^  impartially  to  appraise  the  interest  of  John  H. 
Green  and  John  L  Redick,  defendants,  in  said  lands 
and  tenements,  upon  actual  view  thereof/'  As  to  the 
appraisement  itself,  the  return  shows  that  the  "160  acres 
of  land,  together  with  all  the  appurtenances  thereunto 
belonging,"  were  "  valued  at  the  sum  of  three  thousand 
dollars."  It  further  shows  that  the  sheriff  took  proper 
steps  and  ascertained  that  the  prior  incumbrances  upon 
the  premises  consisted  solely  of,  '^  taxes,  as  per  county 
treasurer's  certificate,  9497.82."  This  sum  was  de- 
ducted from  the  gross  valuation,  and  92,502.68  returned 
by  the  appraisers  as  the  value  of  the  defendant's  inter- 
est in  the  property.  This  was  all  in  exact  conformity 
with  the  requirements  of  the  act  of  1876,  "For  the 
more  equitable  appraisement  of  property  under  judi- 
cial sale."    Laws  1875,  60. 

But  even  if  the  oath  and  appraisement  had  been  as 
claimed  by  the  defendant's  counsel,  that  would  not 
necessarily  vitiate  the  sale  made  under  it,  as  we  held 
in  LaFlume  v.  JoneSy  5  Neb.,  256,  and  for  the  reasons 
there  stated. 

It  is  further  claimed  that  this  appraisement  was  bad 
because  a  portion  of  the  land  was  in  Dodge  county, 
whereas  the  appraisers  were  residents  of  Washington 
county,  where  the  decree  was  rendered.  There  is  no 
merit  in  this  objection.  The  premises  covered  by  the 
mortgage  were  conveyed,  and  have  been  treated  by  the 
parties  throughout  the  entire  case  as  a  single  tract  'So 
suggestion  appears  to  have  been  made  at  the  hearing 
that  a  sale  by  parcels  would  be  at  all  advantageous  or 
even  proper.  In  the  decree  no  such  direction  was  given, 
but  the  sheriff  was  left  to  pursue  the  usual  course  where 


JANTJARY  TERM,  1881.  307 

State  Bank  y.  Green. 

the  premises  are  described  as  a  single  tract,  viz.:  to 
sell  them  altogether.  The  suggestion  of  a  division  of 
the  tract  in  making  the  sale  is  first  heard  in  resisting 
the  motion  to  confirm.  TTnder  these  circumstances  it 
would  require  a  very  strong  showing  indeed  of  injur- 
ious results  from  selling  it  as  one  body  to  justify  the 
court  in  ordering  a  re-sale. 

Although  the  land  is  situated  in  two  counties — Wash- 
ington and  Dodge — the  action  was  properly  brought 
in  the  former  to  foreclose  as  to  the  entire  tract.  Sec. 
62  of  the  code  of  civil  procedure  provides  that:  "If  real 
property,  the  subject  of  the  action,  be  an  entire  tract, 
and  situated  in  two  or  more  counties,  or  if  it  consist  of 
separate  tracts  situated  in  two  or  more  counties,  the 
action  may  be  brought  in  any  county  im  which  any 
tract  or  part  thereof  is  situated,  unless  it  be  an  action 
to  recover  the  possession  thereof."  And  even  the  pos- 
session of  an  entire  tract  so  situated  may  be  recovered 
in  a  single  action  in  either  of  the  counties.  In  respect 
to  land  situated  as  is  that  in  question,  the  obvious  effect 
of  this  statute  is  to  bring  the  whole  of  it  within  the 
jurisdiction  of  the  court  for  aU  the  purposes  of  die  acHoTiy 
and  to  enable  the  court  to  deal  with  it  in  all  respects 
precisely  the  same  as  if  it  all  lay  in  the  county  where 
the  suit  was  commenced.  Therefore  the  sheriff  of 
Washington  county  could  lawfully  make  the  sale,  and 
in  making  the  required  appraisement  it  was  his  duty 
to  call  to  his  aid  freeholders  residing  therein.  We  are 
of  opinion  that  the  appraisement  was  legally  and  &irly 
made. 

But  it  is  said  that  at  least  a  new  appraisement  should 
have  been  made,  for  the  reason  that  between  the  time 
of  its  valuation  and  final  sale  "  the  property  was  im- 
proved to  the  extent  of  $4,000.''  If  this  were  so,  and 
by  reason  thereof  the  defendants  were  liable  to  be 
prejudiced,  had  the  matter  been  brought  to  the  atten- 
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lion  of  the  court  by  proper  motion,  before  the  sale  was 
made,  doubtless  the  appraisement  on  file  would  have 
been  vacated  and  a  new  one  ordered.  This  course, 
however,  was  not  pursued,  and  it  is  exceedingly  doubt- 
ful whether  the  sheriff  would  have  been  justified,  of  his 
own  motion,  in  disregarding  the  appraisement  already 
made  in  that  proceeding,  and  in  patting  the  parties  to 
the  expense  of  a  new  one. 

And  of  this  $4,000  improvement  it  may  be  properly 
said  that  the  facts  concerning  it  are  &r  from  &vorable 
to  this  claim  of  the  defendants  that  they  should  profit 
thereby.  The  plaintiff  was  purchaser  at  both  sales. 
It  appears  that  after  the  former  sale  had  been  con- 
firmed by  the  district  court,  the  bank  sold  the  prem- 
ises by  contract  to  •ne  Thomas  H.  Lee,  who  spent  at 
least  $3,500  in  valuable  improvements.  That  sale  was 
afterwards  set  aside  by  this  court — Ghreen  r.  State  Bank, 
9  Ifeb.,  165 — and  the  bank  was  thereupon  compelled 
to  reimburse  Lee  for  the  money  he  had  thus  put  into 
the  property.  In  flict,  therefore,  the  expense  of  the 
improvements  was  borne  entirely  by  the  plaintiff,  and 
this  is  the  basis  of  the  claim  we  are  now  considering. 
Should  a  re-sale  be  ordered  on  the  strength  of  it,  we 
apprehend  there  would  be  no  small  difficulty  in  point- 
ing to  its  equity  as  between  these  parties. 

As  to  Redick's  offer  to  bid  $3500.00  oh  a  re-sale, 
that  was  properly  rejected  by  the  district  judge  as  a 
ground  for  setting  the  sale  aside.  In  the  first  place, 
even  if  the  offer  had  been  amply  assured,  the  forms  of 
the  law  having  been  fully  complied  with  in  making 
the  sale,  it  was  a  matter  of  discretion  with  the  court 
to  which  the  offer  is  made  to  accept  it  or  not.  The 
Buffalo  Savings  Bank  v.  Newton,  23  N.  T.,  160.  Wake- 
man  V.  Price,  8  Comstock,  334.  And  unless  an  abuse 
of  such  discretion  be  clearly  shown,  an  appellate  court 
has  no  right  to  interfere.     But  the  bond  accompanying 
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the  offer  was  no  security  that  the  proposed  hid  would 
he  made  good  hy  a  payment  of  the  money;  and  be- 
sides, there  was  no  offer  to  reimburse  the  bank  for  the 
costs  and  expenses  of  the  present  sale,  which  should 
always  be  required.  Duncan  v.  Daddy  2  Paige  Oh., 
99. 

As  to  the  offer  made  by  Redick  in  this  court  to  give 
such  additional  security  as  we  might  be  pleased  to  re- 
quire, that  will  not  be  considered.  It  is  possible  that  a 
case  might  be  presented  of  so  great  wrong  in  a  sale 
that  we  would  feel  warranted  in  permitting  a  party  to 
thus  reinforce  his  demand  after  bringing  it  here,  but 
we  discover  nothing  to  justify  such  a  course  in  this 
one,  and  must  decide  it  upon  the  facts  presented  to  the 
court  below,  as  shown  by  the  record. 

Ordbr  affirmed. 
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False  Pretense:  juribdictiok  or  police  court.  P.  and  S. 
resided  and  did  business  in  Saline  county.  The  traveling  sales- 
man of  merchants  in  Douglas  county  sold  them  a  bill  of  goods. 
The  order  of  purchase  was  verbal.  There  was  no  written  con- 
tract signed  by  P.  and  S.  The  evidence  showed  delivery  of 
the  goods  to  a  railroad  for  conveyance  to  P.  and  S.,  but  did  not 
show  that  they  accepted  or  received  the  same,  or  paid  any  part 
of  the  purchase  money.  They  were  arrested  upon  a  warrant 
issued  by  a  police  court  in  Douglas  county,  under  a  complaint 
of  obtaining  property  under  "false  pretenses.''  On  habe<is  cor- 
puSf  heldy  1.  That  the  contract  of  purchase  being  void  under 
the  statute  of  frauds,  a  delivery  of  the  goods  to  the  railroad 
was  not  a  delivery  to  P.  and  S.  2.  That  under  the  evidence 
the  police  court  of  Douglas  county  had  no  Jurisdiction  of  the  al- 
leged offense. 

Original  application  for  writ  of  habeas  corpus. 


51    866 
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Hastings  ^  McGvaik^  and  J?.  J^.  Smyiht^  for  relator. 

Groff  ^  Montgomery  J  and  John  C.  Oowmj  for  respon- 
dent. 

Cobb,  J. 

This  case  was  submitted  to  the  court  chiefly  upon 
the  question  of  jurisdiction  in  the  committing  magis- 
trate. The  case  was  heard  upon  the  evidence  taken 
before  him,  no  application  for  additional  testimony 
being  made  by  either  party,  and  the  magistrate  having 
returned  and  certified  all  the  testimony  taken  before 
him. 

Does  this  testimony  establish  prima  facie  the  guilt  of 
the  petitioners,  or  either  of  them,  of  the  oifense  charged 
within  the  county  of  Douglas? 

The  offense  with  which  the  petitioners  are  charged 
is  set  out  in  the  statute  in  the  following  words : 

^*  K  any  person,  by  false  pretense  or  pretenses,  shall 
obtain  from  any  other  person  any  money,  goods,  mer- 
chandise, or  effects  whatever,  with  intent  to  cheat  aud 
defraud  such  persons  of  the  same,"  etc.     1876,  9. 

The  complaint  charges  that  the  petitioners  *^  on  the 
19th  day  of  March,  a.d.  1880,  in  the  county  of  Doug- 
las and  within  the  city  limits  of  the  city  of  Omaha, 
Nebraska,  unlawfully,  wilfully,  and  feloniously,  did  false- 
ly pretend  to  the  complainant,  Freeman  P.  Keykendall, 
who  is  a  member  of  a  firm  doing  business  in  the  city 
of  Omaha,  under  the  firm  name  of  Reed,  Jones  &  Co., 

*  *  that  they,  the  said  T.  B.  Parker  and  Thomas 
Sawyer,  were  *  *  the  owners  and  possessors,  free  from 
incumbrance,  of  the  following  described  personal  prop- 
erty situate  and  being  in  Dorchester,  in  the  county  of  Sa- 
line, in  the  state  of  Nebraska,  to-wit :  Thirty  thousand 
bushels  of  corn,  of  the  value  of  six  thousand  dollars, 
and  the  cribs  in  which  said  corn  was  deposited,  of  the 
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value  of  five  hundred  dollars;  and  that  the  said  T.  B. 
Parker  *  *  and  Thomas  Sawyer  were  the  owners, 
free  from  incumbrance,  of  a  stock  of  merchandise  in 
their  store  in  said  Dorchester,  county  and  state  afore- 
said, of  the  value  of  four  thousand  dollars,  and  that 
they,  the  said  T.  B.  Parker  and  Thomas  Sawyer,  were 
worth,  jointly  and  severally,  the  sum  of  eighteen  thou- 
sand dollars  over  and  above  all  of  their  joint  and  sev- 
eral liabilities;  with  the  felonious  intent  then  and 
there  to  cheat  and  defraud  the  said  firm  of  Reed,  Jones 
k  Co.,  and  all  the  members  thereof,  and  by  means  of 
said  £Eilse  pretense  and  pretenses  they,  the  said  T.  B. 
Parker  *  *  and  Thomas  Sawyer,  unlawfully,  wil- 
fully, and  feloniously,  then  and  there  did  obtain  from 
the  said  William  P.  Reed,  Ellis  O.  Jones,  and  Free- 
man P.  Keykendall,  comprising  the  firm  of  Reed,  Jones 
&  Co.,  the  following  described  goods  and  merchandise, 
to- wit:  *  *  *  of  the  total  value  of  seven  hundred 
and  twenty-eight  dollars  and  seventy-two  cents,  of  the 
goods,  chattels,  merchandise,  and  property  of  the  said 
William  P.  Reed,  Ellis  O.  Jones,  and  Freeman  P. 
Keykendall  *  *  with  the  felonious  intent  then  and 
there  unlawfully,  wilfully,  and  feloniously  to  cheat  and 
defraud  the  said  *  *  Reed,  Jones  &  Co.  of  the 
goods,  chattels,  merchandise,  and  property  aforesaid; 
whereas,  in  truth  and  in  fact,  the  said  T.  B.  Parker 
*  *  and  Thomas  Sawyer,  at  the  time  and  times 
aforesaid,  did  not  own  said  corn,  or  any  part  thereof, 
nor  the  cribs,  or  any  part  thereof,  and  whereas, 
in  truth  and  in  fact,  the  said  T.  B.  Parker  *  * 
*  *  and  Thomas  Sawyer,  at  the  time  and  times 
aforesaid,  did  not  have  the  stock  of  merchandise,  as  by 
them  represented,  of  the  value  of  four  thousand  dol- 
lars, but  in  truth  and  in  fact  the  said  stock  of  goods 
and  merchandise  was  of  the  value  of  twenty-five  hun- 
dred dollars,  and  no  more;  and  whereas,  in  truth  and 
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in  fact,  the  said  T.  B.  Parker  and  Thomas  Sawyer  are 
not  jointly  and  severally  worth  the  sum  of  eighteen 
thousand  dollars  over  and  above  their  joint  and  sev- 
eral liabilities,  nor  of  any  sum  or  amount  whatever. 
And  the  said  T.  B.  Parker  *  *  and  Thomas  Saw- 
yer, at  the  time  they  so  falsely  pretended,  as  aforesaid, 
well  knew  the  said  pretense  and  pretenses  to  be  fraud- 
ulent and  false,"  etc. 

The  testimony  is  to  the  effect  that  on  the  14th  of 
January,  1880,  William  Fisher,  the  traveling  salesman 
of  Reed,  Jones  &  Co.,  wholesale  merchants  of  Omaha, 
Douglas  county,  called  at  the  store  of  Parker  &  Saw- 
yer (petitioners),  at  Dorchester,  Saline  county.  He 
found  Mr.  Sawyer  in  the  store,  and  had  a  general  con- 
versation with  him,  in  which  Mr.  Sawyer  made  repre- 
sentations as  to  the  business  and  means  of  the  firm, 
which  are  claimed  to  have  been  false  and  made  with 
intent  to  defraud,  but  which  it  is  not  deemed  neces- 
sary to  set  out  at  length  in  this  opinion.  In  the  course 
of  the  conversation  Fisher  informed  Sawyer  that  he 
had  samples  open  at  the  hotel,  and  invited  him  over 
there.  He  went,  and  after  examining  the  samples, 
gave  Fisher  an  order  for  goods  amounting  to  over 
eight  hundred  dollars.  This  order  was  a  verbal  one, 
so  far  as  Sawyer  or  Parker  &  Sawyer  were  concerned, 
was  reduced  to  writing  by  Fisher,  and  by  him  for- 
warded to  the  house  at  Omaha.  These  goods  were 
not  to  be  actually  ready  for  delivery  until  the  follow- 
ing March.  There  is  no  testimony  as  to  anything 
having  been  said  as  to  the  place  of  delivery,  or  the 
means  or  line  by  which  the  same  were  to  be  shipped 
or  delivered.  There  is  testimony  as  to  representa- 
tions, which  are  claimed  to  be  false  and  fraudulent, 
having  been  made  by  the  petitioners,  or  one  of  them, 
to  Mr.  Koch,  traveling  salesman  for  another  firm,  who 
communicated  the  same  to  Reed,  Jones  &  Co.;  also  of 
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Bimilar  repreaentatione  made  by  them  to  Mr.  Mont- 
gomery, the  attorney  of  R.,  J.  &  Co.,  who  went  to 
Dorchester  for  the  special  purpose  of  ascertaining  the 
financial  condition  of  the  petitioners.  Upon  the  re- 
turn of  the  latter  to  Omaha,  and  his  report  being  made 
to  R.,  J.  k  Co.,  they  shipped  (March  19),  upon  the  said 
order  forwarded  to  them  by  their  traveling  salesman, 
Fisher,  in  the  month  of  January  preceding,  goods  to 
the  amount  of  $728.72,  by  the  Burlington  and  Mis- 
souri River  Railroad  in  I^ebraska,  consigned  to  Par- 
ker &  Sawyer,  Dorchester,  Nebraska.  There  is  also 
testimony  tending  to  prove  that  the  representations 
made  by  Sawyer  to  Fisher  at  the  time  of  the  giving  of 
the  order  for  the  goods^  as  well  as  those  made  by  him 
at  a  subsequent  date  to  Mr.  Koch,  and  those  mude  by 
both  Parker  and  Sawyer,  at  a  subsequent  date,  to  Mr. 
Montgomery,  were  false.  Also  testimony  tending  to 
prove  that  some  time  in  July,  1880,  the  petitioners 
sold  out  their  business  at  Dorchester,  and  di<i  not  pay 
their  debts. 

The  primary  definition  of  the  word  obtain,  as  given 
by  Webster,  is  "to  get  hold  of  by  effort."  The  sec- 
tion of  the  statute  under  which  the  petitioners  were 
committed  is  almost  a  literal  copy  of  the  correspond- 
ing section  of  80  Geo.  11,  Chap.  24,  which  has  been 
held  to  reach  almost  every  species  of  gross  fraud  by 
means  of  which  the  unsuspecting  and  over  confident 
have  been  cheated  out  of  money  or  goods.  Yet  I 
think  that  in  the  very  nature  of  things  there  is  a  dif- 
ference between  those  frauds  which  are  perpetrated  by 
means  of  the  abuse  of  the  forms  of  legitimate  commer- 
cial transactions  and  those  which  consist  of  persona- 
tions and  so-called  confidence  games  and  tricks.  In 
either  case  and  by  whatever  means  accomplished,  the 
crime  consists  in  the  obtaining  of  the  property — ^get- 
ting hold  of  the  property,  that  is  the  corpus  delicti. 
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80  far  asthe  testimony  in  this  case  proves  a  contract 
for  the  purchase  and  sale  of  the  goods  in  qaestion,  it 
was  a  contract  within  the  statute  of  frauds.  The  value 
and  price  of  the  goods  exceeded  fifty  dollars.  There 
was  no  note  or  memorandum  of  such  contract  made  in 
writing  and  subscribed  by  the  party  to  be  charged 
thereby,  nor  did  the  buyer  accept  or  receive  the  goods 
or  any  part  thereof,  nor  did  they  pay  any  part  of  the 
purchase  money.  Th6re  is  proof  that  the  goods  were 
delivered  by  Reed,  Jones  &  Co.  to  the  agent  of  the 
railroad  to  be  conveyed  to  the  petitioners  at  Dorches- 
ter, and  it  was  urged  at  the  hearing  that  such  delivery 
was  a  delivery  in  legal  effect  to  the  petitioners,  and  so 
completed  and  gave  locality — venue — ^to  the  offense. 
Such  no  doubt  would  be  the  case  had  the  contract 
been  such  as  to  vest  the  legal  title  in  the  purchasers. 
But  the  contract  being  void  within  the  statute  of  frauds 
a  delivery  to  the  railroad  agent  was  no  delivery  to  the 
consignees. 

Calkins  et  al.  v.  Hellman^  47  N.  Y.,  449,  is  directly 
in  point.  In  that  case  the  court  say,  ^*  No  act  of  the 
vendor  alone  in  performance  of  a  contract  void  by 
the  statute  of  frauds  can  give  validity  to  such  a 
contract,"  and  again,  "where  a  valid  contract  of  sale 
is  made  in  writing,  a  delivery  pursuant  to  such  con- 
tract at  the  place  agreed  upon  for  delivery,  or  a  ship- 
ment of  the  goods  in  conformity  with  the  terms  of  the 
contract,  will  pass  the  title  to  the  vendee  without  any 
receipt  or  acceptance  of  the  goods  by  him.  But  if  the 
contract  is  oral,  and  no  part  of  the  price  is  paid  by  the 
vendee,  there  must  be  not  only  a  delivery  of  the  goods 
by  the  vendor,  but  a  receipt  and  acceptance  of  them 
by  the  vendee  to  pass  the  title  or  make  the  vendee 
liable  for  the  price." 

Now  if,  waiving  the  fraud,  the  facts  proved  would  be 
insufficient  to  render  the  petitioners  liable  for  the  price 
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of  the  goods,  it  seems  to  me  quite  clear  that  such  facts 
must  be  held  insufficient  when  coupled  with  the  al- 
leged false  and  fraudulent  pretenses  to  establish  the 
charge  preferred  against  them.  It  seems  almost  un- 
necessary to  argue  where  a  thing  has  not  been  obtained 
at  all,  that  it  has  not  been  obtained  by  folse  pretenses. 

Were  there  proof  of  the  receipt  of  the  goods  at  Dor- 
chester, and  their  acceptance  at  that  place  by  the  pe- 
titioners, such  acceptance  would  not  only  have  made 
legal  a  transaction  which  up  to  that  point  was  void 
under  the  statute,  but  would  also,  such  purchase  hav- 
ing been  effected  by  means  of  false  pretenses,  have 
given  venue  to  the  offense  and  jurisdiction  to  try  it  to 
the  district  court  of  Saline  county. 

But  on  the  other  hand,  let  us  examine  the  question 
without  reference  to  the  statute,  discarding  all  pre- 
sumptions and  legal  conclusions.  Is  there  any  evi- 
dence tending  to  prove  that  these  men  obtained  the 
goods  in  Douglas  county  ?  They  indicated  the  kind 
and  quantity  which  they  wished  to  buy,  and  in  that 
manner  induced  Fisher  to  order  them ;  which  in  every 
other  view  than  that  of  the  statute  of  frauds,  was  equiv- 
alent to  ordering  them  themselves.  Set  in  motion  by 
these  means  the  goods  may  be  followed  to  the  freight 
office  of  the  railroad.  Beyond  that  there  is  "  no  thor- 
oughfere.''  Even  were  we  now  dealing  with  presump- 
tions of  law  it  would  not  be  contended  that  the  law 
raises  any  presumption  that  goods  shipped  by  railroad 
at  one  point  are  delivered  to  a  given  person  at  another. 
And  when  it  is  borne  in  mind  that  we  are  considering 
a  question  of  crime,  that  these  goods  have  been  set  in 
motion  by  means  of  false  pretenses,  the  one  hundred 
miles  and  more  between  the  railroad  freight  office  at 
Omaha  and  the  store  of  the  petitioners  at  Dorchester 
must  be  considered  a  locus  penitentice^  within  which  even 
the  unconscious  wheels  of  commerce  might  have  re- 
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fused  to  revolve  as  accessories  to  crime,  and  thus  this 
well  laid  scheme  of  fraud  fall  short  of  fruition. 

No  doubt  the  reason  why  the  state  &iled  to  intro- 
duce any  evidence  tending  to  prove  the  receipt  of  the 
goods  at  Dorchester  or  their  acceptance  by  the  peti- 
tioners, supposing  for  the  sake  of  the  statement  that 
such  proof  could  have  been  obtained,  was  that  by  such 
evidence  it  would  be  established  that  the  goods  were 
obtained  by  the  petitioners  at  their  home  at  Dorches- 
ter and  not  at  the  railroad  office  at  Omaha.  But  in  a 
criminal  case  where  all  the  presumptions  are  in  favor 
of  the  innocence  of  the  accused,  it  will  not  do  to  stop 
short  of  proving  the  body  of  the  crime.  It  is  true  that, 
for  all  that  appears  in  the  proofs,  the  goods  never  left 
the  city  of  Omaha,  and  it  is  equally  true  that,  for  all 
that  appears  in  the  proofs,  the  petitioners  never  ob- 
tained the  goods,  never  "  got  hold  of  them"  either  by 
false  pretenses  or  otherwise,  either  at  one  place  or  the 
other. 

No  case  being  made  against  the  petitioners  it  fol- 
lows that  they  must  be  discharged. 

Judgment  AccoRDiKaiiT. 
Lake,  J.,  dissented. 


George  P?  Uhl,  plaintiff  in  error,  v.  J.  M.  Pengs, 

DEFENDANT  IN  ERROR. 

1.  Forcible  Entry  and  Detention :   jurisdiction  of  couhtt 

COURT.     County  judges  have  jurisdiction  of  actions  for  the 
forcible  entry  and  detention  of  real  property. 

2.  Landlord  and  Tenant:    tsnavct  at  will.    G.  B.  XT.  be- 

ing in  possession  of  h  house  which  he  claimed  as  owner,  sold  the 
same  on  credit  to  F.  H.  R.,  gave  him  a  title  bond  therefor,  and 
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put  him  in  possession.  B.  remained  in  possession  until  the 
last  installment  became  due,  never  paid  anything  on  the  proper- 
ty, but  disappeared,  and  J.  M.  P.  was  found  in  possession.  Held, 
That  prima  facie  G.  P.  U.  was  entitled  to  a  judgment  for  the 
possession  of  the  house. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  by  Weaver,  J. 

George  P.  Uhly  pro  se. 

Beavis  ^  Thomas  and  O/irenee  OiUespie  for  defendant 
in  error. 

Cobb,  J. 

The  plaintiff  in  error  was  the  owner  of  lots  three 
and  four,  in  block  sixty-five,  in  Falls  City,  and  was  also 
the  owner  of  a  house  situated  on  lots  one  and  two  in 
the  same  block,  and  on  the  5th  day  of  May,  1873,  he 
sold  said  property,  to-wit:  said  lots  three  and  four,  and 
the  house  standing  on  lots  one  and  two,  to  F.  H.  Raw 
for  one  hundred  and  sixty-eight  dollars,  payable  in  in- 
stallments of  twenty-four  dollars  each,  payable,  with 
ten  per  cent  interest  respectively,  in  seven,  ten,  twelve, 
fifteen,  eighteen,  twenty-one,  and  twenty-four  months, 
and  executed  and  delivered  to  the  said  Raw  a  bond  in 
the  penalty  of  four  hundred  dollars  to  convey  said 
property  to  Katherine  Raw,  wife  of  said  F.  H.  Raw,  up- 
on the  prompt  payment  of  said  several  sums  and  inter- 
est at  the  said  several  dates  respectively,  and  providing 
that  if  the  said  F.  H.  Raw  should  fail  in  making 
prompt  payment  of  said  sums  of  money  as  the  same 
should  become  due  as  therein  provided,  then  the  said 
sale  should  be  void  and  of  no  effect,  and  all  the  prop- 
erty thereby  intended  to  be  conveyed  and  all  improve- 
ments thereon  should  be  and  remain  in  the  said  Geo. 
P.  Uhl. 
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In  this  bond  nothing  is  said  about  the  possession  of 
the  property  during  the  time  which  the  notes  had  to 
run,  but  the  plaintiff  in  error,  who  was  sworn  as  a  wit- 
ness at  the  trial  on  his  own  behalf,  testified  that  on  the 
twenty-fifth  of  March,  1873,  he  put  the  said  Raw  in 
possession,  and  that  he  remained  in  possession  from 
that  time  until  the  twenty-fifth  or  twenty-sixth  day  of 
September,  1879,  when  he  vacated  the  premises,  and 
the  defendant  in  error  was  found  in  possession.  There- 
upon plaintiff  in  error  notified  defendant  in  error  to 
quit  the  premises,  and  soon  after  commenced  proceed- 
ings against  him  before  the  county  judge  in  forcible 
entry  and  detention.  In  the  notice  and  complaint  the 
property  is  described  as  "the  house  and  lots  Nos.  one 
and  two  in  block  66,"  etc. 

Upon  the  trial  the  plaintiff  in  error  testified,  as  here- 
inbefore stated,  in  his  own  behalf,  also  that  the  said 
F.  H.  Baw  never  paid  any  part  of  the  purchase  money 
for  said  premises,  and  that  he — ^the  afiiant — was  then 
the  owner  and  holder  of  the  said  notes.  He  also  of- 
fered to  testify  that  at  the  time  he  sold  the  said  prem- 
ises to  the  said  Raw  he  "owned"  them,  which  upon 
objection  was  ruled  out  He  also  introduced  the  title 
bond  to  said  Raw,  hereinbefore  described.  He  also 
offered  a  decree  of  the  district  court  of  Richardson 
county  in  a  certain  action  then  pending  in  said  court, 
wherein  George  P.  Uhl  was  plaintiff,  and  F.  H.  Raw, 
Kate  Raw,  F.  M.  Dorrington,  and  John  F.  Harkendorff 
were  defendants,  and  in  and  by  which  decree,  as  against 
the  defendants  F.  H.  Raw  and  Kate  Raw,  the  court  de- 
creed the  title  in  and  to  "  the  house  and  building  on  lots 
one  and  two,  and  lots  three  and  four  in  block  65,"  etc., 
to  be  in  the  plaintiff,  which  offer  was  on  objection  re- 
jected. The  plaintiff  also  called  the  defendant  J.  M. 
Pence,  who  testified  that  he  was  in  the  possession  of 
the  premises,  and  that  he  did  not  get  the  possession 
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through  the  plaintiff.  He  also  admitted  that  F.  H. 
Raw  obtained  the  possession  of  said  premises  solely  and 
only  by  virtue  of  the  title  bond  offered  in  evidence. 

Whereupon  the  plaintiff  rested,  and  on  motion  the 
court  dismissed  the  cause  for  want  of  sufficient  testi- 
mony to  put  the  defendant  upon  his  defense. 

The  plaintiff'  then  took  the  cause  to  the  district  court, 
where  the  same  was  dismissed  by  the  said  court  finding 
that  the  said  county  judge  had  no  power,  under  the 
statute,  to  take  jurisdiction  in  this  cause.  And  there- 
upon the  cause  comes  to  this  court  on  petition  in  error. 

This  court  has  held  in  the  case  of  Blaco  v.  SdUer,  9 
Neb.,  14d,  that  county  courts  have  jurisdiction  in  ac- 
tions of  this  character.  So  that  so  far  as  that  point  is 
concerned  there  can  be  no  doubt  that  the  district  court 
erred  in  dismissing  the  case,  and  yet  unless  the  plain- 
tiff' had  made  out  a  case  on  the  merits,  the  judgment 
cannot  be  disturbed. 

The  proof  is  clear  that  the  plaintiff  was  in  possession 
of  the  house  in  question,  claiming  to  be  owner  of  it,  in 
1878,  at  which  time  he  sold  it  on  credit  to  Raw,  giving 
a  title  bond  therefor,  and  put  him  in  possession.  Raw 
occupied  the  premises  under  said  sale  and  title  bond 
for  five  or  six  years,  never  paying  any  part  of  the  pur- 
chase money,  when  he  disappears  and  the  defendant  is 
found  in  possession. 

Under  the  facts  proved,  upon  the  entire  failure  of 
Raw  to  pay  the  purchase  money  according  to  the  terms 
of  the  title  bond,  he  became  the  tenant  at  will  of  the 
plaintiff  Being  such,  he  could  not  have  put  the  de- 
fendant in  legal  possession.  His  attempt  to  do  so 
would  have  terminated  his  own  tenancy  without  ad- 
vantage to  the  defendant  But  defendant  in  his  testi- 
mony admitted  that  he  did  not  get  the  possession  of 
the  premises  through  the  said  Raw. 

Conceding  that  plaintiff  was  in  the  legal  possession 
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of  the  premises  at  the  time  he  let  Raw  into  possession, 
then  it  appears  prirna,  fade  from  the  proof  that  he  was 
entitled  to  the  possession  upon  the  termination  of  Raw's 
tenancy  at  will,  by  whatever  means.  True  there  may 
be  an  outstanding  paramount  title  under  which  the 
defendant  holds,  but  that  will  not  be  presumed,  but 
must  be  shown  even  in  this  class  of  cases,  either  by 
pleading,  or  proof,  or  both. 

I  therefore  come  to  the  conclusion  that  the  district 
court  erred  in  dismissing  the  cause,  and  that  such 
judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings 

Revsrsed  and  rbmandbb. 


^ 


• 


I  11    330 

'  ^  **^  J.  M.  Pence,  plaintiff  in  error,  v.  George  P.  Uhl, 

DEFENDANT  IN  ERROR. 

1.  Former  Suit  in  Bar.    Action  of  forcible  entry  and  detention. 

Answer,  former  suit  in  bar.  Evidence — suit  between  the 
same  parties  for  the  forcible  entry  and  detention  of  the  same 
property  in  the  county  court.  Judgment  of  non-suit.  Cause 
taken  to  the  district  court,  on  error,  by  the  plaintiff.  Judg- 
ment of  the  district  court  that  the  county  court  had  no  juris- 
diction of  the  action.    HM^  no  bar  to  the  present  action. 

2.  Abuse  of  Difloretion.    After  defendant  had  rested  his  case, 

he  applied  to  the  justice  for  leave  to  withdraw  his  rest,  for  the 
purpose  of  showing  "how  Pence  came  into  possession,  that 
Pence  holds  under  Borrington,  and  that  Dorrington  has  deed 
to  land  from  Lowe,  and  Dorrington  bought  house  from  Saw." 
Application  refused.  In  the  light  of  the  facts  in  the  case, 
hM^  no  abuse  of  discretion. 

Error  from  the  district  court  for  Bichardson  county. 
Tried  below  before  Weaver,  J. 
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Reams  ^  Thorruzs  and  Clarence  GiUespkj  for  plaintiff 
in  error. 

George  P.  ZZW,  pro  se. 

Cobb,  J. 

This  action  was  originally  brought  before  a  justice 
of  the  peace,  by  the  defendant  in  error,  and  seems  to 
be  a  continuation  of  the  litigation  involved  in  the 
cause  between  the  same  parties  decided  at  the  present 
term. 

Complaint  for  the  forcible  entry  and  detention  of 
lots  one  and  two  in  block  sixty-five,  in  Falls  City,  etc. 
Answer,  not  guilty,  and  further  setting  up  former  ad- 
judication of  all  questions  which  could  arise  in  case  at 
bar,  in  an  action  then  lately  tried  in  the  county  court  of 
Richardson  county,  between  the  same  parties  plaintiff 
and  defendant.  And  also  setting  up  the  statute  of 
limitations. 

Trial,  and  judgment  for  the  plaintiff.  Error  to  the 
district  court,  where  the  judgment  was  afiirmed;  to 
correct  which  latter  judgment  the  cause  is  brought  to 
this  court  on  error. 

The  petition  in  error  presents  substantially  but  two 
points:  1st.  Was  the  former  adjudication  set  up  in 
the  answer  a  bar  to  the  second  action?  And,  2d,  Was 
it  an  abuse  of  discretion  on  the  part  of  the  justice  to 
refuse  to  allow  the  defendant  below  to  withdraw  his 
rest,  for  the  purpose  of  showing  "how  Pence  came 
into  possession;  that  Pence  holds  under  Dorringtou, 
and  that  Dorrington  has  deed  to  land  from  Lowe,  and 
Dorrington  bought  house  from  Raw." 

As  to  the  first  point,  the  record  introduced  in  evi- 
dence and  preserved  in  the  bill  of  exceptions,  shows 
that  in  the  suit  which  is  here  pled  in  bar,  the  plaintiff 
23 
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was  non-suited  in  the  county  court,  which  judgment 
of  non-suit  was  taken  to  the  district  court,  and  that 
the  district  court  disposed  of  the  same  by  a  judgment 
that  the  county  court  had  no  jurisdiction  of  the  cause. 
This  record  did  not  show  a  final  decision  of  the  matter 
in  dispute  on  the  merits,  but  only  showed  a  futile  at- 
tempt to  litigate  the  same,  and  was  no  bar  to  a  subse- 
quent suit. 

As  to  the  second  point:  It  is  a  matter  within  the 
discretion  of  a  court  whether  it  will  allow  a  party  who 
has  closed  his  case  to  withdraw  his  rest  and  introduce 
additional  testimony.  But  in  all  matters  of  discretion, 
the  same  should  be  fairly,  and  neither  unreasonably  or 
oppressively,  used;  and  this  court  would  not  hesitate 
to  hold  a  gross  abuse  of  discretion  to  be  reversible  er- 
ror, in  a  proper  case.  In  this  case,  the  object  of  the 
defendant  in  asking  leave  to  withdraw  his  rest  was  to 
introduce  testimony  to  show  that  Pence  held  posses- 
sion under  Dorrington,  that  Dorrington  had  a  deed  to 
the  lots  from  one  Lowe,  and  had  bought  the  house 
from  Raw;  and  although  the  request  in  this  shape  was 
denied,  yet  when  renewed  in  a  somewhat  different 
form,  it  was  granted,  and  all  the  testimony  let  in  which 
probably  could  have  been  produced  had  the  request 
been  granted  in  its  original  form.  This  testimony  was 
ineffectual,  for  the  reason  that  it  was  not  claimed  that 
Pence's  possession  could  be  traced  back  to  anybody 
who  had  the  right  of  possession  as  against  the  plaintiff 
Uhl.  This  was  a  possessory  action.  It  had  nothing 
to  do  with  titles.  And  where  titles  are  relied  upon  to 
establish  the  right  to  possess  real  estate,  resort  must 
be  had  not  only  to  another  tribunal  but  also  to  a  differ- 
ent form  of  action. 

Thus  viewing  the  law  of  this  case,  I  do  not  think 
that  the  justice  was  guilty  of  any  abuse  of  discretion 
in  refusing  the  request  of  the  defendant  below  to  with- 
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draw  his  rest  for  the  purpose  indicated.  Nor  do  I 
think  there  is  any  error  in  the  record  calling  for  a  re- 
versal of  the  judgment  of  the  district  court.  It  must 
therefore  be  aflirmed. 

Judgment  affirmed. 


Olivia  T.  Savage,  appellant,  v.  Ashbel  P.  Hazard 
AND  Jonas  B.  Aiken,  Appellees. 
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i-  Fraud.  One  C.  A.  S.,  being  in  embarrassed  circumstances, 
conveyed  certain  real  estate  to  his  brother,  W.  T.  S.,  for  an  ex- 
pressed consideration  of  $10,000.00,  taking  his  notes  therefor,  47  en 
the  object  being  to  delay  and  defraud  creditors  of  which  W.  T. 
S.  had  knowledge.  A  creditor  of  C.  A.  S.  thereupon  attached 
the  land,  and  after  Judgment  purchased  the  same  at  Judicial 
sale  as  the  property  of  0.  A.  S.,  and  obtained  a  sheriff's  deed 
therefor.  W.  T.  S.,  while  the  action  was  pending  conveyed  to  ^  ^' 
the  wife  of  0.  A.  S.,  taking  her  notes  for  ten  thousand  dollars. 
In  an  action  by  the  wife  against  the  purchaser  to  quiet  title, 
Heldf  that  W.  T.  S.  was  not  a  bona  fide  purchaser,  neither  was 
the  plaintiff,  and  affirmative  relief  was  granted  to  the  defend- 
ant. 

2.  Bona  fide  Puxohase.  To  constitute  a  bona  fide  purchase  it 
must  be  made  without  notice  and  with  the  money  actually 
paid. 

Appeal  from  Gage  county.  Tried  below  before 
Weaver,  J, 

E.  Wakdey  (with  Hah  ^  Hardy)  for  appellant.  The 
conveyance  from  Charles  A.  to  William  T.  Savage 
was  not  fraudulent  as  to  creditors.  FeUm  v.  JDickmaorij 
10  Mass,,  287.  Bretoer  v.  Dyer,  7  Gush.,  887.  Cbr- 
neigie  v.  Marrisarij  2  Met.,  881.  Barker  v.  Bucklin,  2 
Den.,  46.  D.  ^  H.  Qmal  Oo.  v.  Bank.,  4  Den.,  97. 
Bmr  V.  Beers,  24  N.T„  178.    BeaUs  v.  BeaUs,  20.  Ind., 
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163.  Allen  v.  Thomas^  8  Met  (Ky.),  198.  Bohanan  v. 
Pope^  42  Me.,  98.  Crocker  v.  Higgins^  7  Conn.,  842  (847.) 
TTumpsan  v.  Ocrdon^  8  Strob.  (S.  C),  196.  Lucas  v. 
Chamberlam^  8  B.  Mon.,  276.  Beers  v.  Robbison^  9 
Barr.,  229.  Dearborn  v.  Parks^  5  Qreenl.,  81.  Jack- 
sen  V.  Hoffman^  9  Cow.,  271.  Johnson  v.  OUberi^  4  Hill, 
178.  Orcwn  v.  Curtis^  2  Conn.,  226.  Barker  v.  Buck- 
linj  2  Den.,  45.  Smith  v.  Ihtch,  2  Scam.,  821.  Jones  v. 
Palmer^  1  Doug.,  870.  Thompson  v.  Ghrdon^  8  Strob. 
(S.  C),  196.  GordeU  v.  McNieU,  21 K  Y.,  886.  Pike  v. 
Brownj  7  Cush.,  188.  Haydon  v.  Christopher j  1  J.  J. 
Marab,  882.  Bobbins  v.  Byers,  10  Mo.,  688.  Maxwell 
V.  Harris^  41  Me.,  569.  Barringer  v.  Warden^  12  Gal., 
811.  Katzmyer  v.  Minis,  27  N.  J.  (L.),  871.  The  no- 
tice in  the  attachment  proceedings  commenced  bj 
Aiken  was  insufficient  to  give  court  jurisdiction  and 
Aiken  any  title.  It  was  not  published  four  consecu- 
tive weeks.  First  insertion  July  27,  1876,  the  fourth 
and  last,  Aug.  14, 1876,  being  only  18  days.  AUdns  v. 
Atkins,  9  Neb.,  191,  and  cases  cited.  Webster  v.  Seid, 
11  How.,  487.  Bape  v.  HeaUm,  9  Wis.,  828.  Northrop 
V.  Shepardj  28  Wis.,  618.  Senichka  v.  Lowe,  74  HI., 
274.  Favlkner  v.  OuHd,  10  Wis.,  669.  Pollard  v.  * 
Wegen/er,  18  Wis.,  669.  Claypool  v.  Houston,  12  Kan., 
821.  McMerrin  v.  Whdan,  27  Cal.,  800.  Shields  v. 
Miller,  9  Kan.,  890.  Boyland  v.  Boyland,  18  HI.,  662. 
Brownjvdd  v.  Dyer,  7  Bush.,  605. 

CoWy  ^  Hazlett  {A.  J.  Poppletm  with  them)  for  ap- 
pellees. The  conveyance  to  William  T.  Savage  was 
fraudulent,  and  the  burden  of  proof  is  on  the  donee  to 
repel  the  presumption  of  {fraud.  Bump,  on  Fraud. 
Conv.  and  cases  collated  on  pp.  269,  270,  also  Joknr 
son  V.  Dick,  27  Miss.,  277.  Weisiger  v.  Chrishdm,  28 
Tex.,  790.  Butler  v.  Breck,  7  Me.,  166.  GiUiite  v. 
Phelps,  12  Wis.,  898.     Merrile  v.  Lock,  41  N.  H.,  491. 
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Pwrkett  ^  Polark,  17  Cal.,  832.  Fergusm  v.  Oilbert,  16 
Ohio  St.,  88.  Jones  v.  Taylor^  2  Atk.,  600.  Bump. 
Fraud.  Conv.  95,  96.  Mrs.  Savage  took  with  notice. 
Q.  S.,  686,  sees.  79,  80,  86.  Bennett's  Lessee*v.  WU- 
Uamsj  5  Ohio,  461.  Wade  on  Notice,  §  848  p.  161. 
The  notice  of  publication  was  sufficient.  The  affida- 
vit of  the  publisher  shows  that  it  "  was  published  in 
said  newspaper  in  said  county  four  consecutive  weeks, 
and  four  times  once  in  each  week;  that  said  fourth 
publication  of  said  notice  and  said  fourth  consecutive 
week  of  said  four  consecutive  publications,  was  made 
and  completed  on  the  14th  day  of  August,  a.d.  1876.'* 
The  first  publication  was  made  on  the  27th  day  of  Ju- 
ly. The  statute  does  not  require  four  weeks'  notice. 
A  publication  of  the  notice  in  four  consecutive  weeks 
is  what  is  required.  It  is  no  objection  to  the  publica- 
tion of  the  notice  that  four  full  weeks  did  not  elapse 
between  the  first  and  last  days  of  publication,  or  that  a 
period  longer  or  shorter  than  seven  days  intervened 
between  the  successive  issues  of  the  paper.  Olcott  v. 
JRobinson,  21  N.  Y.,  160.  JRockendorfv.  Taylor^ s  lessee, 
4  Pet.,  849.  Bachelor  v.  BaeheUyr,  1  Mass.,  266.  Pier- 
sonv.  Bradley f  48  HI.,  260.  Oass  v.  BellowSj  81  N.  H., 
601.  Sheldm  v.  Wright,  6  N.  T.,  497.  Wade  on  No- 
tice, sec.  1076,  77,  78,  79,  1101.  Maxwell's  PL  and 
Pr.,  61. 

Maxwell,  Ch.  J. 

This  is  an  action  to  quiet  title.  It  appears  from  the 
record  that  on  the  21st  day  of  July,  1876,  the  defend- 
ant herein,  Jonas  B.  Aiken,  commenced  an  action  by 
attachment,  in  the  district  court  of  Gage  county, 
against  Charles  A.  Savage,  to  recover  the  sum  of 
111,000  and  interest,  and  on  the  24th  of  that  month 
caused  certain  real  estate  situate  in  Gage  county  to  be 
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levied  on  under  the  attachment  as  the  property  of 
CharleB  A.  Savage.  Service  was  had  by  publication, 
and  on  the  20th  of  December,  1876,  judgment  by  de- 
fault was  taken  against  Savage  for  the  sum  of  |11,808, 
and  the  property  attached  was  ordered  sold.  A  sale 
was  thereafter  had  of  the  attached  property,  which 
was  purchased  by  the  defendant,  Jonas  B.  Aiken,  and 
on  the  11th  day  of  May,  1877,  the  sale  was  confirmed 
and  a  deed  made  to  the  purchaser.  On  the  26th  day 
of  November,  1875,  Charles  A.  Savage  conveyed  the 
lands  in  controversy  to  his  brother,  William  T.  Savage, 
by  warranty  deed,  for  an  expressed  consideration  of 
110,000.  On  the  16th  day  of  August,  1876,  William 
T.  Savage  conveyed,  by  quit-claim  deed,  the  land  in 
controversy  to  Olivia  T.  Savage,  the  wife  of  Charles 
A.  Savage,  the  consideration  expressed  in  the  deed 
being  the  sum  of  |5,000.  On  the  27th  day  of  June, 
1877,  the  plaintifi'  commenced  her  action  in  the  dis- 
trict court  of  Gage  county,  to  remove  the  cloud  from 
her  title  to  the  real  estate  in  controversy,  caused  by 
the  sherifi^'s  deed  to  the  defendant,  Jonas  B.  Aiken, 
and  to  quiet  and  confirm  her  title  to  said  real  estate. 

The  defendant,  Jonas  B.  Aiken,  answered  the  plain- 
tifi''s  petition,  alleging,  among  other  things,  that 
Charles  A.  Savage  ^^  deeded  said  lands  to  his  brother, 
William  T.  Savage,  on  the  26th  day  of  November,  a.d. 
1875,  without  receiving  any  consideration  therefor;  and 
the  said  William  T.  Savage,  fraudulently  colluding 
with  the  said  Charles  A.  Savage,  for  the  purpose  of 
hindering,  delaying,  and  defrauding  this  defendant, 
deeded  said  lands  to  Olivia  T.  Savage,  the  plaintiff, 
^  and  wife  of  the  said  Charles  A.  Savage,  without  receiv- 
ing any  consideration  therefor,'*  etc.  These  facts  are 
denied  in  the  reply. 

It  will  be  seen  that  the  principal  question  in  the  case 
is,  whether  or  not  William  T.  Savage  was  a  bona  fidt 
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purchaser  of  the  lands  in  controversy?  He  testifies  that 
he  came  to  Illinois  in  September,  1874.  His  brother 
Charles  A.,  at  that  time  being  very  sick,  and  supposing 
that  he  was  about  to  die,  wished  to  give  Aiken  one- 
half  of  these  lands,  provided  Aiken  would  release  his 
indebtedness  to  him  (Aiken)  and  would  pay  about 
$1,500  incumbrance  on  the  land.  The  other  half  of 
the  lands  he  gave  to  the  witness  and  his  sisters.  He 
also  testifies  that  he  gave  his  note  for  these  lands  in 
the  sum  of  $10,000,  in  November,  1875;  that  when  it 
was  executed,  an  endorsement  was  put  upon  it  of  the 
amount  that  he  claims  to  have  previously  sent  to  his 
brother  Charles,  and  that  after  six  months  he  paid 
thereon  $1,000,  and  that  he  assumed  certain  debts  due 
from  his  brother  to  his  sisters,  amounting  to  several 
thousand  dollars.  He  also  testifies  that  in  July,  1876, 
he  ofifered  Aiken  a  deed  for  one-half  of  these  lands  in 
liquidation  of  the  indebtedness  of  his  brother  Charles, 
which  Aiken  declined.  He  also  testifies  that  the  plain- 
tifif  purchased  these  lands  from  him  in  August,  1876, 
giving  $10,000 — ^that  is,  she  gave  him  "  two  notes  of 
five  thousand  dollars  each — ^in  payment  at  the  time," 
and  the  next  year  she  paid  $1,000  in  cash  thereon. 
On  cross-examination  he  states  that  at  the  time  he 
purchased  these  lands  he  knew  that  *^  his  brother  was 
greatly  troubled  with  his  debts."  He  also  states  that 
his  brother  had  conveyed  certain  real  estate  t;o  him  in 
Quincy,  Illinois,  for  a  consideration  expressed  in  the 
deed  of  $1,500,  for  which  he  had  paid  nothing. 

To  constitute  a  bona  fide  purchase  for  a  valuable  con- 
sideration, it  must  be  without  notice  and  with  the 
money  actually  paid.  In  cases  of  trust,  there  must 
not  only  be  a  denial  of  notice  before  the  purchase,  but 
a  denial  of  notice  before  payment  of  the  money. 
Jexoett  V.  Palmer^  7  Johns.  Ch.,  68.  Harrison  v.  Southr 
cole,  1  Atk.,  538.     Story  v.  Windsor^  2  Id.,  630. 
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A  person  who  purchasjee  with  notice,  though  for  a 
valuable  consideration,  is  not  protected.  It  is  very 
clear  to  our  minds  that  William  T.  Savage  is  not  a 
bonajide  purchaser.  He  seems  to  have  taken  the  con- 
veyance for  the  express  purpose  of  delaying  and  de- 
frauding the  creditors  of  his  brother.  His  own  testi- 
mony establishes  this  fact;  but  when  considered  in 
connection  with  the  other  testimony  in  the  case,  the 
proof  on  that  point  is  conclusive.  The  plaintiff  pur- 
chased while  the  case  of  Jonas  B.  Aiken  against 
Charles  A.  Savage  was  pending,  and  after  the  attach- 
ment had  been  levied  upon  the  land;  and  according  to 
her  own  testimony  sh^  paid  nothing  thereon  until 
nearly  a  year  from  the  time  of  the  alleged  purchase— 
the  deed  from  the  sheriff  to  Aiken  for  the  lands  in 
controversy  being  filed  for  record  on  the  2d  day  of 
June,  1877 — and  is  not  a  bonafde  purchaser.  No  issue 
is  made  in  the  pleadings  in  regard  to  the  indebted- 
ness of  Charles  A.  Savage  to  Aiken,  and  the  large 
amount  of  testimony  on  that  point  in  the  record  is  not 
pertinent  to  the  issue.  The  judgment  of  the  court 
below,  finding  the  issues  in  favor  of  the  defendant,  is 
clearly  right,  and  is  afiirmed. 

Judgment  affirmed. 


First  National  Bank  of  Barnsvillb,  Ohio,  plaintiff 
IN  BRROR,  v.  Aaron  D.  Yocum,  defendant  in  error. 

1.  Vendor  and  Vendee :  fraud.  False  statements  made  by 
the  yendor  of  chatteU,  at  the  time  of  the  sale,  with  the  fraud- 
ulent intent  to  induce  the  purchaser  to  accept  an  inferior  article 
as  a  superior  one,  or  to  give  an  exorbitant  and  unjust  price 
therefor,  will  render  such  contract  of  purchase  voidable;  but 
«uoh  false  statement  'must  be  of  some  matter  affecting  the 
character,  quantity,  quality,  value,  or  title  of  such  chattel. 
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2.    :  RB8CI8SI0K.    In  order  to  rescind  a  contract  for  the  pur. 

chaae  of  chattels  on  account  of  fraudulent  representations  made 
bj  the  vendor,  the  purchaser  must,  soon  after  making  discovery 
of  the  faulty  character  of  the  chattels,  offer  to  rescind  the  con- 
tract and  put  the  subject-matter  of  the  contract  as  near  in  statu 
quo  as  may  be  under  the  circumstances,  or  upon  the  trial  must 
give  a  reason  why  the  same  could  not  reasonably  be  done. 

Error  from  the  district  court  for  Adams  county. 
Tried  below  before  Gaslin,  J.  The  action  was  on  a 
promissory  note  given  by  Yocum  to  one  Clark,  in 
payment  of  a  package  of  cloth,  etc.,  and  by  Clark  as- 
signed to  plaintiff!  Defense :  Fraudulent  representa- 
tions in  quality  of  cloth,  etc.,  that  cloth  was  of  no  value 
whatever,  etc.,  that  Clark  falsely  represented  to  said 
defendant  that  Benjamin  Bailey  and  others  had  pur- 
chased similar  packages  of  cloth,  etc.,  when  in  truth 
and  fact,  Bailey  and  others  had  not  made  any  such  pur- 
chase. Judgment  below  for  defendant.  The  bill  of 
exceptions  having  been  quashed  for  the  reason  that  it 
was  not  settled  in  time,  the  rulings  of  this  court  upon 
the  errors  complained  of  were  limited  to  the  record 
proper. 

B.  A.  Batty y  for  plaintiff  in  error,  cited  1  Parsons  on 
Contracts  (5th  Edn.),  465-593.  2  Kent  Com.,  480. 
Burton  v.  Schermerhom,  21  Vt.,  289.  Furfftison  v,  Hus- 
tony  6  Mo.,  407.    Burtm  v.  Stewart y  8  Wend.,  236. 

HeweU  ^  Yocuniy  for  defendant  in  error.  The  in- 
structions given  by  the  court  below  are  sound  in  law. 
1  Wait's  Actions  and  Defenses,  608.  Ramsey  v.  Leeky 
5  Wend.,  20.  SmaU  v.  Smithy  1  Denio,  583.  Sawyer  v. 
Chambers y  44  Barb.,  42.  Van  Valkenburger  v.  Stupple- 
beeriy  49  Barb., 99.  SkUding  v.  Warreriy  15  Johns.,  280. 
1  Wait's  Actions  and  Defenses,  615.  SeU  v,  Roody  15 
Johns.,  280.  Shepherd  v.  Tempky  8  N.  H.,  455.  Bur- 
ton V.  Stewarty  3  Wend.,  286. 
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Cobb,  J. 

The  first  instraction  given  to  the  jury  upon  the  trial 
of  this  case  at  the  request  of  the  defendant  is  in  the 
following  words :  "  If  the  jury  find  that  Patrick  Clark 
the  payee  named  in  the  promissory  note  upon  which 
this  action  was  brought  falsely  represented  to  said 
defendant  that  one  Benjamin  Baily  had  purchased 
of  the  said  Clark  a  similar  package  of  goods  to  the 
package  of  goods  sold  and  delivered  by  said  Clark 
to  the  defendant,  for  which  said  promissory  note  was 
given,  and  that  the  said  Benjamin  Baily  had  paid  for 
said  package  of  goods  so  purchased  by  him  the  sum 
of  one  hundred  and  fifty  dollars,  and  further  find 
that  the  said  Patrick  Clark,  said  payee,  made  said 
statement  to  throw  the  defendant  off  his  guard,  and 
prevent  the  said  defendant  from  examining  sud 
goods,  and  to  induce  said  defendant  to  purchase  said 
package  of  goods,  and  execute  and  deliver  said  prom- 
issory note  for  the  same,  and  that  the  said  defendant 
relied  upon  the  said  false  representation  so  nuule  by 
said  Clark  in  making  the  purchase  of  said  goods,  and 
in  the  executing  of  and  delivering  of  said  promis- 
sory note,  and  that  said  false  statements  induced  ^id 
defendant  to  purchase  said  package  of  goods,  and  ex- 
ecute and  deliver  said  note,  and  the  jury  further  find 
that  said  plaintiff  had  knowledge  of  said  fisilse  repre- 
sentations so  made  by  the  said  Patrick  Clark  before 
said  plaintiff  purchased  said  note,  said  plaintiff  can- 
not recover  on  said  promissory  note,  and  they  must 
find  for  the  defendant." 

Does  this  instruction  state  the  law  correctly  as  ap- 
plicable to  any  possible  state  of  testimony?  If  it  does, 
then  the  verdict  cannot  be  disturbed.  For  as  the  bill 
of  exceptions  was  set  aside  and  cannot  be  considered, 
the  testimony  will  be  presumed  to  sustain  the  verdict 


JANUARY  TERM,  1881.  3ai 

First  National  Bank  v.  Yocmn. 

in  every  particular;  but  if  the  law  a&  given  to  the  jury 
in  the  instructions  of  the  court  cannot  -be  sustained  as 
correct  in  any  event,  then  the  verdict  may  be  pre- 
Bumed  to  be  the  result  of  the  misleading  effect  of  such 
instruction.  This  instruction  does  not  depend  or  lean 
upon  any  other  of  the  instructions.  But  it  announces 
a  clear  proposition,  and  tells  the  jury  that  if  they  shall 
find  it  to  be  true  they  shall  find  for  the  defendant.  It 
is  easy  to  conceive  the  propriety  of  an  instruction  to 
the  effect  that  had  the  said  Clark  made  false  statements 
as  to  the  quantity  and  quality  of  or  title  to  the  article 
purchased  in  a  material  respect,  and  the  defendant  had 
relied  upon  such  statements  as  true  and  purchased  the 
articles,  and  the  statements  had  proven  to  be  false,  and 
by  reason  of  their  falsity  the  defendant  had  suffered 
loss,  then,  etc.  But  in  the  charge  the  element  of  loss 
is  left  out  of  view  entirely.  For  all  that  appears  in  the 
logic  of  the  instruction  the  trade  was  an  entirely  fortun- 
ate one  to  the  defendant.  Yet  without  regard  to  such 
consideration  the  jury  are  instructed  to  dispose  of  the 
case  upon  the  issue  of  a  question  quite  foreign  to  it. 

There  is  no  doubt  that  to  sustain  a  defense  for  the 
cause  set  out  or  presumed  in  the  instruction  we  are 
now  considering,  would  require  the  same  facts  which 
it  would  require  to  sustain  an .  action  for  damages  for 
deceit  in  the  sale  of  goods.  See  King  v.  Eagle  MUls^ 
10  Allen,  548.  Let  us  for  a  moment  suppose  that  the 
defendant  became  dissatisfied  with  the  goods  imme- 
diately, and  desired  to  sue  Clark  for  deceit  in  selling 
them  to  him.  I  think  if  he  kept  within  the 
limits  of  this  instruction  in  drafting  his  petition  he 
would  find  himself  wanting  at  two  important  points. 
First,  it  could  not  be  properly  charged  that  the  deceit 
practiced  was  of  or  concerning  the  goods,  their  quali- 
ty, quantity,  or  title;  nor,  second,  that  the  then  plain- 
tiff suffered  damage  by  reason  of  such  deceit 
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Again,  the  instruction  loses  sisrht  of  the  fact  that  in 
cases  of  the  kind  at  bar  the  party  upon  whom  deceit 
has  been  practiced  has  some  duties  to  perform  for  his 
own  protection,  and  generally  in  view  of  the  rights  of 
others.  Where  a  person  has  been  induced  even  by 
deceit  and  fraud  to  buy  an  article  of  merchandise  at 
an  unjust  and  exorbitant  price,  or  an  article  of  inferior 
quality  and  value,  he  must,  soon  after  making  discov- 
ery of  the  deceit  and  fraud  and  the  exorbitancy  of  the 
price  or  the  inferior  quality  and  value  of  the  articles, 
make  at  least  some  effort  or  offer  to  rescind  the  par- 
chase  and  put  even  the  deceitful  vendor  as  near  as  may 
be  in  statu  gto),  at  all  events  while  the  articles  which  are 
the  subject  of  the  controversy  or  a  part  of  them  are  in 
existence. 

These  considerations  are  ignored  by  the  instrnction. 

For  the  above  reasons  the  judgment  of  the  district 
court  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 

Reversed  and  remanded. 


The  a.  k  N.  Railroad  Company^  plaintiff  in  error, 
V.  Anderson  Bailet,  administrator  etc.,  defend- 
ant IN  ERROR. 

Practice:  qubstiov  for  jitbt.  Though  it  is  truoi  in  many 
cases,  that  whero  the  facts  are  undisputed  the  eflect  of  tbem  is 
for  the  judgment  of  the  court  and  not  for  the  decision  of  the 
jury,  this  is  true  in  that  class  of  cases  where  the  existence  of 
such  facts  come  in  question  rather  than  where  deductions  or 
inferences  are  to  be  made  from  them.  And  whether  the  fo^ts 
be  disputed  or  undisputod,  if  different  minds  may  honestly 
draw  different  conclusions  from  them,  the  case  is  properly  1*^ 
to  the  jury.     Stout  p.  Railroad  Cb.,  17  Wall.,  667. 
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Erbob  to  the  district  court  of  Richardson  county 
Tried  below  by  Weaver,  J.  The  action  there  was 
brought  by  Anderson  Bailey  as  administrator  to  recov- 
er damages  ^resulting  from  the  death  of  his  infant 
daughter,  Alice  N.  Bailey,  on  account  of  the  careless- 
ness and  negligence  of  the  defendant  company.  Verdict 
and  judgment  for  plaintiff  in  sum  of  $2,000.00,  from 
which  the  defendant  prosecuted  its  petition  in  error. 

-8.  B.  Oaleyj  Isham  ReaviSy  and  E.  W.  Thomas  {T.  M. 
Marqkiett  with  them),  for  plaintiff  in  error,  cited,  inier 
alia,  R.  R.  Ca.  v.  Stout,  17  Wallace  657.  Detroti  ^  W. 
R.  R.  Co.  V.  Van  Steinburg,  17  Mich.,  99.  4  Wait's  Act. 
&  Def.,  p.  655.  Spencer  v,  Milwaukee,  17  Wis.,  487. 
Grecnleafv.  Ills.  C.  R.  R.  Co.,  29  Iowa  14;  also  4  Am. 
R.  181.  Wolfkkl  0.  Sixth  Ai\  R.  R.  Co.,  38  N.  Y.,  49. 
Field  on  Damages,  p.  178. 

IVank  Martin  and  C.  Gillespie  for  defendant  in  error. 

The  court  was  careful  in  stating  specifically  and  in 
detail  the  ingredients  of  legal  negligence,  for  negli- 
gence is  the  product  of  certain  proved  pre-existing 
facts.  All  facts  being  duly  found  necessary  to  consti- 
tute the  negligence,  then  the  negligence  itself  is  the 
aggregate  of  these  facts,  and  the  liability  attaches. 
There  was  nothing  in  the  instruction  calculated  to 
mislead  the  jury  or  prejudice  the  rights  of  the  railroad 
company.  The  court  could  have  gone  much  further 
with  safety.  Railroad  Co.  v.  Break,  73  Penn.  State, 
504.  Shearman  k  Redfield  on  Negligence,  11.  Whar- 
ton on  Negligence,  420,  and  cases  cited. 

Cobb,  J. ' 

The  first  instruction  given  the  jury  on  the  trial  of 
this  cause  is  in  the  following  words: 
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"  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  said  defendant  owned  and  used  the  said 
turn-table  in  an  open  and  exposed  public  place,  with- 
out any  enclosure  or  fastening  or  precaution  whatever 
to  prevent  thoughtless  children  from  going  upon  and 
playing  with  the  same,  and  that  said  turn-table  was  a 
ponderous  and  dangerous  machine  calculated  to  induce 
thoughtless  and  meddlesome  children  to  go  upon  and 
play  with  the  same,  and  that  the  defendant  had  notice 
of  these  facts  and  neglected  to  take  the  necessary  and 
proper  steps  to  enclose,  fisisten,  or  guard  the  same  so  as 
to  prevent  children  from  going  upon  and  playing  with 
said  turn-table;  and  if  you  fiirther  find  from  the  evi- 
dence that  the  deceased,  Alice  N,  Bailey,  was  a  child 
of  such  tender  years  as  to  be  incapable  of  exercising 
any  discretion  in  the  premises,  and  had  no  knowledge 
of  the  dangerous  character  of  the  said  machine,  and 
was  there  without  any  fiEkult  or  negligence  on  her  part, 
or  on  the  part  of  the  plaintiff  and  parents,  and  while  so 
there  without  any  fault  of  hers  or  her  parents,  or  this 
plaintiff,  she  was  so  injured  by  said  machine  that  she 
died,  than  the  jury  will  find  for  the  plaintiff,  and  as- 
sess his  damages  at  such  sum  as  they  shall  deem  a  fair 
and  just  compensation  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death,  not  to  exceed  five 
thousand  dollars." 

In  this  instruction,  the  jury  are  in  effect  told  by  the 
court,  that  if  they  believed  from  the  evidence  that 
^'the  said  defendant  owned  and  used  the  said  turn- 
table in  an  open  and  exposed  public  place,  without  any 
enclosure  or  fastening  or  precaution  whatever  to  pre^ 
vent  thoughtless  children  from  going  upon  and  play- 
ing with  the  same,  and  that  said  turn-table  was  a 
ponderous  and  dangerous  machine  calculated  to  induce 
thoughtless  and  meddlesome  children  to  go  upon  and 
play  with  the  same,  and  that  the  defendant  had  notice 
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of  these  facts  and  neglected  to  take  the  necessary  steps 
to  enclose,  fasten,  or  guard  the  same  bo  as  to  prevent 
children  from  going  upon  and  playing  with  said  turn- 
table,'^ etc.,  they  should  find  that  the  defendant  was 
guilty  of  negligence. 

In  this  instruction  I  think  the  court  erred.  There 
is  in  the  testimony,  to  say  the  least  of  it,  considerable 
conflict  as  to  the  situation  of  the  turn-table  with  refer- 
ence to  its  contiguity  to  the  settled  part  of  Falls  City, 
as  well  at  the  time  of  its  construction  as  at  the  time  of 
the  accident,  and  also  in  respect  to  other  matters.  I  ^ 
think  it  should  have  been  left  to  the  jury  to  find  from 
the  testimony  whether,  under  all  the  circumstances, 
the  defendant  was  guilty  of  negligence  in  erecting  the 
turn-table  at  the  place  and  allowing  it  to  remain  in  the 
condition  as  shown  by  the  testimony. 

The  supreme  court  of  Connecticut,  in  the  well-consid- 
ered case  of  Park  v.  O'Brien,  23  Conn.,  388,  says :  "  The 
question  as  to  the  existence  of  negligence  orwant  of  ordi- 
nary care  is  one  of  a  complex  character.  The  inquiry,  not 
only  as  to  its  existence  but  whether  it  contributed,  with 
negligence  on  the  part  of  another,  to  produce  a  par- 
ticular effect,  is  much  more  complicated.  As  to  both, 
they  present,  from  their  very  nature,  a  question  not  of 
law  but  of  fact,  depending  on  the  peculiar  circum- 
stances of  each  case,  which  circumstances  are  only 
evidential  of  the  principal  fiftct — that  of  negligence 
or  its  effects — ^and  are  to  be  compared  and  weighed  by 
the  jury,  the  tribunal  whose  province  it  is  to  find  facts, 
not  by  any  artificial  rules,  but  by  the  ordinary  princi- 
ples of  reasoning;  and  such  principal  facts  must  be 
found  by  them  before  the  court  can  take  cognizance  of 
it  and  pronounce  upon  its  legal  effect." 

In  the  case  of  the  Detroit  ^  MUwaakee  JR.  JR.  Co.  v. 
Van  SteMurgj  17  Mich.,  99,  the  supreme  court  of 
Michigan,  by  Ch.  J.  Cooley,  after  citing  the  above  case 
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with  approval,  add:  ^^It  is  a  mistake  therefore  to  say, 
as  is  sometimes  said,  that  where  the  facts  are  undis- 
puted, the  question  of  negligence  is  necet^surily  one  of 
law.  This  is  generally  true  only  of  that  class  of  cases 
where  a  party  has  failed  in  the  performance  of  a  clear 
legal  duty.  When  the  question  arises  upon  a  state  ot 
facts  on  which  reasonable  men  may  fidrly  arrive  at 
different  conclusions,  the  fact  of  negligence  cannot  be 
determined  until  one  or  the  other  of  those  conclusions 
has  been  drawn  by  the  jury.  The  inferences  to  be 
drawn  from  the  evidence  must  either  be  certain  and 
incontrovertible,  or  they  cannot  be  decided  upon  by 
the  court  Negligence  cannot  be  conclusively  estab- 
lished by  a  state  of  facts  upon  which  fair-minded  men 
may  well  differ." 

The  case  of  Railroad  Co.  v.  Stout^  17  Wall.,  657,  was 
a  case  very  similar  to  the  case  at  bar.  At  the  trial  iu 
the  court  below  the  jury  were  instructed  as  follows: 
^'  To  maintain  the  action,  it  must  appear  by  the  evi- 
dence that  the  turn-table,  in  the  condition,  situation, 
and  place  where  it  then  was,  was  a  dangerous  machine 
— one  which,  if  unguarded  or  unlocked,  would  be 
likely  to  cause  injury  to  children;  that  it^  in  its  con- 
struction and  the  manner  in  which  it  was  left,  it  was 
not  dangerous  in  its  nature,  the  defendants  were  not 
liable  for  negligence;  that  they  were  further  to  con- 
sider whether,  situated  as  it  was  as  the  defendant's 
property,  in  a  small  town,  somewhat  remote  from  hab- 
itations, there  was  negligence  in  not  anticipating  that 
injury  might  occur  if  it  was  left  unlocked  or  unguarded; 
that  if  they  did  not  have  reason  to  anticipate  that  chil- 
dren would  be  likely  to  resort  to  it  or  that  they  would 
be  likely  to  be  injured  if  they  did  resort  to  it,  then 
there  was  no  negligence."  This  instruction  was  dis- 
tinctly approved  by  the  supreme  court  of  the  United 
States.     In  the  opinion  they  say:   "Upon  the  facts 
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proven  in  such  cases,  it  is  a  matter  of  judgment  and 
discretion,  of  sound  inference,  what  is  the  deduction 
to  be  drawn  from  the  undisputed  facts.  Certain  facts 
we  may  suppose  to  be  clearly  established,  from  which 
one  sensible,  impartial  man  would  infer  that  proper 
care  had  not  been  used  and  that  negligence  existed; 
another  man,  equally  sensible  and  equally  impartial, 
would  infer  that 'proper  care  had  been  used  and  that 
there  was  no  negligence.  It  is  this  class  of  cases  and 
those  akin  to  it,  that  the  law  commits  to  the  decision  of 
a  jury.  *  *  It  is  assumed  that  twelve  men  know 
more  of  the  common  affairs  of  life  than  does  one  man; 
that  they  can  draw  wiser  and  safer  conclusions  from 
admitted  facts  thus  occurring  than  a  single  judge.' 

'^  In  no  class  of  cases  can  this  practical  experience  be 
more  wisely  applied  than  in  that  we  are  considering. 
We  find  accordingly,  although  not  uniform  or  harmo- 
nious, that  the  authorities  justify  us  in  holding  in  the 
case  before  us  that  although  the  facts  are  undisputed, 
it  is  for  the  jury  and  not  for  the  judge  to  determine 
whether  proper  care  was  given,  or  whether  they  estab- 
lished negligence." 

The  law  as  settled  by  the  above  cases  commends 
itself  to  the  approval  of  this  court,  and  does  not  sus- 
tain the  instruction  above  set  out. 

There  are  several  other  points  made  in  the  petition 
in  error  and  brief  of  counsel,  but  having  reached  the 
conclusion  above  indicated,  it  is  deemed  unnecessary 
to  notice  them. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


24 
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Bowers  H.  Leonard,  appellant,  v.  The  White  Cloud 
Ferry  Company,  appellee. 

Judgment:  mobtqaqk:  pkiobity  ov  likks.  One  M.,  after  the 
recovery  of  a  judgment  against  him  in  the  district  court,  re- 
ceived a  conveyance  of  real  estate  in  the  county  where  the 
judgment  was  rendered,  which  land  he  afterwards  conveyed. 
Afterwards  an  execution  was  issued  on  the  judgment  and  levied 
on  the  land  in  question.  In  an  action  by  a  subsequent  mort- 
gagee to  enjoin  the  sale,  upon  the  ground  that  M.  was  never  in 
fact  the  owner  of  the  land,  but  a  mere  agent,  held,  that  the  tes- 
timony failed  to  show  that  M.  did  not  take  the  title  as  owner. 

Appeal  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J. 

Lamb^  BiUmgsley  ^  Lambei'tson^  for  appellant,  cited 
Uhl  V.  May,  5  Neb.,  167.  Metz  v.  State  Bank,  7  Id., 
165.  Darsey  v.  Hall,  Id.,  460.  The  rule  laid  down  in 
FHUy  V.  Duncan,  1  Neb.,  134,  should  certainly  be  main- 
tained in  this  case  where  a  non-resident  party  took  his 
title  while  it  was  in  force,  if  it  may  be  deemed  to  be 
in  any  manner  shaken  since.  StiUs  v.  Murphy,  4  Ohio, 
92.  Packer's  Appeal,  6  Penn.  St.,  277.  Lea  v.  Hop- 
kins, 7  Id.,  492.     Oalhovn  v.  Snider,  6  Binn.,  135. 

James  E.  Philpott,  for  appellee,  cited  Colt  i\  IhtboiSj 
7  Neb.,  391.     Berkley  v.  Lamb,  8  Id.,  392. 

Maxwell,  Ch.  J. 

The  allegations  of  the  petition  are  in  substance  that 
on  the  eleventh  day  of  January,  1875,  the  defendant 
recovered  a  judgment  in  the  district  court  of  Lancaster 
county  against  J.  H.  McMurtry,  for  the  sum  of  $715 
and  costs;  that  on  the  first  day  of  August,  1876,  one 
George  Keifer  owned  the  east  one-half  of  section  6, 
township  9,  range  5,  in  Lancaster  county,  and  on  or 
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about  that  date,  McMurtry,  as  the  mere  agent  of  John 

5.  and  E.  Mary  Gregory,  traded  to  one  Downing  the 
north-west  one-fourth  of  section  27,  township  10,  range 

6,  in  exchange  for  a  house  and  lot  in  Irvington,  Indi- 
ana, and  that  said  house  and  lot  were  traded  for  the 
land  in  question  for  said  Gregorys;  that  the  grantee's 
name  was  omitted  from  said  deed  at  the  time  of  its 
execution  and  delivery,  but  afterwards,  in  the  absence 
of  McMurtry  and  without  his  knowledge  or  consent, 
his  name  was  inserted  in  the  deed  as  grantee;  that 
thereupon  McMurtry  traded  the  eafit  one-half  of  section 
6,  township  9,  range  5,  to  one  Chappell,  for  another 
house  and  lot  in  Irvington,  Indiana,  of  no  value  above 
the  incumbrances,  and  a  mortgage  by  said  Chappell 
on  the  lands  in  question  for  $1,700,  which  was  more 
than  the  value  of  the  same,  and  that  McMurtry  turned 
over  said  mortgage  and  accompanying  notes  to  the 
Gregorys,  who  immediately  negotiated  the  same  to 
the  plaintiff;  that  all  of  the  above  trades  and  exchanges 
were  mutually  dependent  one  upon  the  other,  and  that 
the  former  of  said  exchanges  would  not  have  been 
made  unless  the  latter  had  been  effected;  that  said  land 
was  not  then,  nor  is  it  yet,  of  greater  value  than  $1,200 
or  $1,500;  that  Chappell  is  a  non-resident  of  the  state, 
and  insolvent,  and  has  paid  no  part  of  said  debt  nor 
the  taxes  on  said  land,  and  on  the  fifteenth  day  of  No- 
vember, 1877,  the  plaintiff  took  said  land  from  Chap- 
pell in  satisfaction  of  said  debt,  and  received  a  deed  of 
conveyance  of  the  same;  that  McMurtry  never  was  the 
owner  or  had  any  interest  in  said  land,  nor  was  it  ever 
subject  to  the  lien  of  said  judgment,  yet  the  defendant, 
under  an  execution  issued  out  of  said  court  upon  said 
judgment,  has  levied  upon  said  land  and  advertised 
said  property  for  sale.  It  is  also  alleged  that  McMur- 
try was  discharged  by  proceedings  in  bankruptcy  from 
the  payment  of  said  debt     The  prayer  is  for  a  decree 
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enjoining  the  sale,  etc.  An  answer  and  reply  thereto 
were  filed,  which  it  is  unnecessary  to  notice.  On  the 
trial  of  the  cause  the  court  found  the  issues  in  favor  of 
the  defendant,  and  dismissed  the  action.  The  plaintifi 
appeals  to  this  court 

The  record  presents  but  one  question  of  fact  for  our 
determination,  viz.,  was  McMurtry  in  fact  the  owner 
of  the  land  conveyed  to  the  plaintiff,  or  was  he  a  mere 
trustee  or  agent,  as  the  lien  of  the  judgment  would 
attach  to  no  greater  interest  in  the  land  than  he  pos- 
sessed ?  Ufd  V.  Mat/j  5  Neb.,  167.  Metz  v.  State  Bank, 
7  Id.,  155.  Qalway  v.  Malchow  Id.,  285.  Dorset/  v. 
Hally  Id.,  460.  Mansfield  i?.  Gregort/,  8  Id.,  432.  But 
three  witnesses  testified  in  the  case — McMurtry,  John 
S.  Gregory,  jr.,  and  the  plaintiff.  The  testimony  of  the 
plaintiff  is  confined  principally  to  the  value  of  the  land. 
The  testimony  of  McMurtry  and  Gregory  clearly  es- 
tablishes the  fact  that  the  chattel  mortgage  was  sold 
by  McMurtry  to  one  of  the  Lincoln  banks,  and  the 
proceeds  were  applied  to  his  own  use.  If  he  was  not 
the  owner  of  the  land  in  controversy,  the  proof  fails  to 
establish  that  fact.  This  court  held  in  the  case  of 
Colt  V.  Dubois y  7  Neb.,  391,  and  Berkley  v,  Lamby  8  Id., 
392,  that  the  lien  of  a  judgment  attached  to  after 
acquired  lands.  If  this  rule  is  unsatisfsu^tory  it  should 
be  changed  by  the  legislature  and  not  by  the  courts, 
and  we  must  adhere  to  our  former  decision  upon  that 
question.  Neither  does  the  testimony  show  any 
ground  upon  which  a  court  would  be  justified  in  de- 
claring the  lien  of  the  plaintiff'  superior  to  that  of  the 
judgment.  As  there  is  no  error  in  the  judgment  it 
must  be  affirmed. 

JUDQMBNT  AFFIRHBD. 
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EUGKNB  W.  WkIQHT  AND  OTHERS,  PLAINTIFFS  IN  ERROR, 

V.  Monroe  E.  Smith  and  Adblbbrt  Crittenden,    •^-i??! 

DEFENDANTS  IN  ERROR. 

Attaohment :  lisk.  S.  and  0.  commenoed  an  action  in  th€ 
district  court  against  W.  and  caused  an  attachment  to  be  issued 
and  levied  upon  his  real  estate.  Afterwards  W.  conveyed  the 
land  to  C,  who  mortgaged  the  same  to  the  wife  of  W.  to  secure 
the  sum  of  $520.00.  After  the  recovery  of  judgment  and  an 
order  of  sale  of  the  attached  property,  the  plaintiffs  in  that 
suit  filed  a  petition  to  remove  the  cloud  upon  the  land  attached 
caused  by  the  above  conveyance  and  mortgage.  Held,  that  the 
lien  of  the  attachment  took  effect  from  the  date  of  the  levy,  and 
the  instrumentSi  being  made  pendente  liUj  Were  not  a  cloud 
upon  the  creditor's  title. 

Error  to  the  district  court  of  Butler  county.  Tried 
below  before  Post,  J. 

J7.  B.  Dearly  for  plaintiffs  in  error. 

Clinton^  Hart  ^  Brewer ,  for  defendahts  in  error,  cited 
Loving  v.  PairOj  10  Iowa,  288.  Bick  v.  Burdettj  1  Paige, 
805. 

Maxwell,  Ch.  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill. 
The  petition  alleges  in  substance  that  on  the  1st  day 
of  February,  1877,  Smith  and  Crittenden,  the  defend- 
ants in  error,  commenced  an  action  against  the  plaint- 
iff in  the  district  court  of  Butler  county  to  recover  the 
sum  of  $1733.31  and  costs;  that  on  the  3d  day  of  that 
month  an  order  of  attachment  was  duly  issued  in  said 
cause  and  levied  upon  the  south  half  of  the  south-east 
quarter  of  sec.  27,  township  16,  range  1,  as  the  property 
of  said  Wright;  that  on  the  3d  day  of  December,  1878, 
the  plaintiffs  in  said  action  recovered  a  judgment  against 
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said  Wright  for  the  sum  above  specified  and  costs,  and 
obtained  an  order  of  sale  of  the  attached  property,  and 
that  on  the  4th  day  of  said  month,  a  special  execution 
was  issued  for  the  sale  of  said  real  estate,  and  the  same 
has  been  duly  levied  thereon.  The  petition  then  sets 
forth  various  conveyances  of  the  premises  in  question, 
which  it  is  unnecessary  to  notice,  as  it  is  alleged  that 
afterwards,  and  on  August  30th,  1877,  said  Sally  S. 
Wright  conveyed  said  premises  to  this  defendant 
(Wright),  and  on  September  18th,  1878,  following,  said 
Eugene  W.  Wright  conveyed  the  same  to  one  Martin 
Cady  for  the  expressed  consideration  of  $750.00,  and 
said  deed  is  of  record  in  book  2,  page  366,  of  the  deed 
record  of  said  Butler  county,  etc.  It  is  also  alleged 
that  on  the  date  of  said  conveyance,  Cady  and  wife 
executed  a  mortgage  for  the  sum  of  $520.00  upon  said 
real  estate  to  the  wife  of  Eugene  W.  Wright,  and  that 
the  same  is  recorded  in  the  mortgage  records  of  said 
county,  and  that  said  conveyances  were  fraudulent  and 
void  as  to  the  creditors,  and  were  not  made  in  good 
faith,  but  for  the  purpose  of  cheating  and  defrauding 
the  plaintiffs  (Smith  and  Crittenden).  That  said  '^  con- 
veyance and  mortgage  are  clouds  upon  the  title  of  the 
execution  defendant,  and  will  remain  so  upon  that  of 
the  purchasers  at  said  execution  sale,  and  will  tend 
largely  to  prevent  a  fair  sale.*'  "Wherefore  the 
plaintiffs  pray  that  the  same  may  be  decreed  null  and 
void  and  of  no  effect  against  plaintiflb  as  well  as  those 
of  the  purchaser  at  sheriff^s  sale,"  etc. 

An  answer  and  reply  were  filed,  to  which  it  is  un- 
necessary to  refer.  On  the  trial  of  the  cause,  judg- 
ment was  rendered  in  favor  of  the  plaintiffs,  and  sub- 
jecting the  land  to  the  payment  of  the  debt  The  de- 
fendant brings  the  cause  into  this  court  by  petition  in 
error. 

There  is  no  bill  of  exceptions  in  the  case,  and  the 
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Bole  question  for  our  determination  is,  does  the  peti- 
tion state  a  cause  of  action?  In  other  words,  admit- 
ting that  the  deed  and  mortgage  above  described  are 
fraudulent  and  void  m  to  creditors,  are  they  a  cloud 
upon  the  title  of  the  plaintiffs  in  the  execution? 

Section  19  of  the  code  provides  that  "  an  action  shall 
be  ueeraed  commenced  within  the  meaning  of  this  title, 
as  to  the. defendant,  at  the  date  of  the  summons  which 
is  served  upon  him,"  etc. 

Section  86  provides  that  "when  summons  is  served 
or  publication  made,  the  action  is  pending  so  as  to 
charge  third  persons  with  notice  of  its  pendency,  and 
while  so  pending,  no  interest  can  be  acquired  by  third 
persons  in  the  subject  matter  thereof  as  against  the 
plaintiff's  title." 

Section  500  provides  that  "  the  (sheriff's)  deed  shall 
be  sufficient  evidence  of  the  regularity  of  such  sale, 
and  the  proceedings  therein  until  the  contrary  be 
proved,  and  shall  vest  in  the  purchaser  as  good  and  as 
perfect  an  estate  in  the  premises  therein  mentioned  as 
was  vested  in  the  party  at  or  after  the  time  when  such 
lands  and  tenements  became  liable  to  the  satisfaction 
of  the  judgment,"  etc. 

Now  when  did  the  lands  in  question  become  liable 
to  the  satisfaction  of  the  judgment?  Drake,  in  his 
work  on  Attachments,  section  221,  says:  "  When  ques- 
tions arise  as  to  the  title  of  property  claimed  through 
an  attachment,  and  the  judgment  and  execution  fol- 
lowing it,  the  rights  so  acquired  look  back  for  their 
inception,  not  to  the  judgment  but  to  the  attachment." 
Tyrell  v,  Roantree^  7  Peters,  464.  Stephen  v.  Thayer^ 
2  Bay,  272.  Bank  r.  Morris  Land  and  Banking  Co., ' 
6  Hill,  362.  Martin  v.  Drydm,  1  Gil  man,  187.  Re. 
dus  V.  Wqffordy  4  S.  &  M.,  579.  Brown  v.  Williams^ 
1  Me.,  403.  Tappan  v.  Harrison,  2  Humph,  172.  Old- 
ham  V,  SciiveneTy  3  B.  Mon.,  579.     Lackey  v.  Sieberty  23 
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Mo.,  86.  Hannahs  v.  Felt^  15  Iowa,  141.  Cockey  v. 
MUne,  16  Md.,  200. 

The  deed  and  mortgage  in  question  having  been 
made  while  the  action  was  pending,  and  after  the  levy 
of  the  attachment  therein  upon  the  land  in  contro^ 
versy,  do  not  in  any  manner  create  a  cloud  upon  or 
affect  the  title  of  the  plaintiifis  in  execution  to  the  lands 
levied  upon  under  the  attachment. 

The  petition  therefore  fails  to  state  a  cause  of  action, 
and  as  it  appears  that  it  cannot  be  amended,  the  judg- 
ment of  the  district  court  is  reversed  and  the  cause 
dismissed. 

JUDGMKNT   ACCORDINQLT. 


Thb   South   Plattb   Land   Co.,  appellbbs,  v.  The 
CiTT  OF  Crbtb  and  Josbpu  Ruffnbr,  Treasurer, 

APPELLANTS. 

Izgunotion  to  Bestrain  Collection  of  Tax.  Ah  injunc- 
tion to  restrain  the  collection  of  a  tax  will  not  be  granted  un- 
less the  tax  complained  of  is  either  void  or  its  enforcement  de- 
cidedly inequitable. 

2.  Taxation:  assessment  bsskntial.  An  assessment  of  prop- 
erty is  essential  to  the  validity  of  a  tax.  If  there  be  no  assess- 
ment the  tax  is  void,  and  relief  against  it  by  injunction  proper. 

8.     .     But  a  formal  assessment,  although  not  made  in  the 

mode  contemplated  by  the  law,  if  not  inequitable,  will  support 
a  levy  otherwise  legal. 

4.    .    The  fact  that  the  board  of  equalization  failed  to  meet, 

wliereby  no  opportunity  was  afforded  the  plaintiff  to  appear  and 
show  that  the  '<  assessment  was  too  high,''  is  no  ground  for 
equitable  relief  without  showing  that  the  valuation  was,  rela- 
tively, too  high,  and  that  the  complainant  desired  to  have  it 
equalized  by  a  suitable  reduction. 

6.    :    OATH  TO  ASSESSMENT  ROLL.    A  tax  in  all  other  re- 


spects proper,  levied  upon  an  unverified  but  fair  valuation,  is 
)ust  as  equitable  as  if  the  required  verification  had  been  made. 
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Appeal  by  defendants  from  a  decree^  rendered 
against  them  in  the  district  court  of  Saline  county, 
Weaver,  J.,  presiding,  perpetually  enjoining  the  col- 
ection  of  taxes  assessed  and  levied  upon  the  property 
of  plaintiff  for  the  year  1874. 

M  B.  C.  True,  and  Ijamby  BiUingsley  ^  Lambertson, 
for  appellants,  cited  Cooley  on  Taxation^  195.  Saxton 
i\  Nims^  14  Mass.,  815.  Orommet  v.  Pearson^  18  Maine, 
844.  Palmer  v.  Boling^  8  Cal.,  884.  Hartwell  v.  Booty 
19  Johns.,  845.  Guy  i\  Washburn^  28  Cal.,  111.  Les- 
sees of  Wardv.  Barrows^  2  Ohio  State,  242. 

T.  M,  Marqueity  for  appellee,  cited  Butler  v.  Supervi- 
sorsy  26  Mich.,  22.  Darling  v.  Gunn,  50  111.,  428. 
Cooley  on  Taxation,  266.  South  Platte  Land  Co.  r. 
Buffalo  Go.,  7  Neb.,  258. 

Lake,  J. 

The  first  question,  raised  by  the  appellant  goes  to  the 
sufficiency  of  the  facts  stated  in  the  petition  to  coristi- 
tute  a  cause  of  action. 

Where  the  suit  is  at  law  for  the  purpose  of  depriv- 
ing one  of  his  property  through  the  medium  of  the 
taxing  power,  the  courts  look  upon  the  proceedings 
under  revenue  laws  far  diflferently  than  where  it  is  in 
equity  asking  an  injunction  to  restrain  the  collection 
of  a  tax.  In  the  former  case  all  the  essential  require- 
ments of  the  law  must  have  been  met,  or  the  action 
will  fail,  and  the  ownership  of  the  property  remain 
unaffected,  while  in  the  latter,  unless  the  tax  be  abso- 
lutely void,  or  its  enforcement  decidedly  inequitable, 
the  relief  sought  will  be  denied. 

In  Dundy  v.  Bichardson  County ,  8  Neb.,  508,  we  held 
that  "when  a  party  seeks  to  enjoin  the  collection  of  a 
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tax  upon  real  estate,  he  must  set  forth  such  facts  in  his 
petition  as  will  show  the  collection  of  the  tax  to  be 
unjust  and  inequitable."  In  other  words,  he  must 
bring  his  case  within  some  acknowledged  head  of 
equity  jurisdiction.  SoiUh  Platte  Land  Co.  v.  Buffalo 
County^  7  Neb.,  253.  With  this  understanding  of  the 
law  the  question  presented  is  not  difficult  to  answer. 

The  defendant,  the  city  of  Crete,  is  a  municipal  cor- 
poration organized  under  the  general  law  for  the  incor- 
poration of  cities  of  the  second  class,  and  as  such  is 
invested  with  the  power,  under  certain  restrictions,  to 
levy  and  collect  taxes  as  a  means  of  accomplishing  the 
purposes  of  its  creation.  This  much  the  plaintiff  con- 
cedes, but  contends  in  argument  that  by  the  several 
allegations  in  his  petition  he  shows  the  particular  taxes 
in  question  to  be  void  and  inequitable.  On  this  point 
the  first  ground  of  infirmity  relied  on  is  that  there  was 
no  assessment  of  the  property  for  taxation.  If  the  pe- 
tition really  showed  this  to  be  so,  inasmuch  as  assess- 
ment is  the  basis  of  a  valid  tax,  it  would,  under  the 
rule  adopted  by  this  court,  be  good  ground  for  the 
relief  sought.  But  does  it?  On  this  subject  the  alle- 
gation is:  ^'That  no  assessment  whatever  was  made  of 
the  plaintiff's  said  property,  for  the  year  1874,  as  re- 
quired bj'  law."  The  legitimate  inference  from  this  is, 
not  that  no  assessment  was  made,  but  that  one  was 
made,  not,  however,  "<w  required  by  lawJ*^  In  other 
words,  that  it  was  illegally  made,  which,  by  subsequent 
averments,  is  shown  to  have  been  the  fact.  Instead  of 
valuing  the  property  according  to  his  own  judgment 
of  its  worth,  the  averment  is  that  the  city  assessor 
adopted  an  assessment  made  by  the  precinct  assessor, 
under  the  state  law  for  general  revenue  purposes,  re- 
turning to  the  city  council  a  copy  thereof  as  his  own 
valuation. 

While  the  mode  here  adopted  was  not  the  one  con- 
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templated  for  fixing  the  value  of  property  for  the  pro- 
posed levy,  it  was  by  no  means  void.  In  form,  at  least, 
it  was  correct,  and,  for  aught  that  is  shown,  was  en- 
tirely just  and  equitable  to  the  plaintiff.  Indeed  the 
effort  at  complaint  on  this  score  realized  only  this 
which  we  quote:  "That  the  said  pretended  assessment 
put  on  the  said  property  of  the  plaintiff  an  excessive 
value,  and  that  this  value  so  put  on  said  real  estate  and 
property  of  plaintiff*  would  cause  plaintiff  to  pay  more 
than  its  just  proportion  of  taxes."  All  this,  however, 
may  be  true,  and  still  no  ground  exist  for  the  equitable 
relief  prayed.  Besides,  the  allegation  of  excessive  val- 
uation, on  which  the  second  proposition  rests,  is  but  a 
mere  conclusion,  with  no  facts  stated  to  warrant  it. 
There  is  nothing  averred  from  which  the  court  would 
be  justified  in  saying  that  the  valuation  was  above  the 
real  worth  of  the  property,  or  disproportionate  to  that 
given  to  the  property  of  all  the  other  tax-payers  of  the 
city. 

We  conclude,  therefore,  that  the  taxes  in  question 
were  not,  as  claimed,  void;  and  although  perhaps  so 
affected  by  infirmities  as  to  render  them  illegal  and 
incapable  of  enforcement  as  against  the  plaintiff's  prop- 
erty, there  is  no  visible  consideration  leading  us  to  say 
that  they  are  inequitable,  and  should  be  enjoined. 
Wood  V.  HelmeTy  10  Neb.,  65.  Hunt  v.  Easterday^  Id., 
166.  Boeck  v.  Merriam,  Id.,  199.  Southard  v.  Dorring- 
ton.  Id.,  119. 

Another  ground  of  complaint  made  against  these 
taxes  is,  that  "the  said  city  council  never  sat  as  a  board 
of  equalization,"  and  that  in  consequence  of  not  doing 
so,  the  "plaintiff'  had  no  opportunity  to  appear  and 
show  that  said  pretended  assessment  was  too  high." 
But  the  mere  "opportunity"  to  appear  and  make  such 
showing  would  have  been  of  no  benefit  unless  the  val- 
uation was  relatively  too  high,  and  the  plaintiff  desired 
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to  have  it  equalized  by  a  suitable  reduction,  neither  of 
which  facts  is  shown. 

And  what  we  have  thus  far  said  in  effect  virtually 
disposes  of  the  only  other  point  made  which  it  is  neces- 
sary to  notice,  viz.,  that  "no  oath  was  attached"  to  the 
assessment  roll  by  the  assessor.  Whatever  effect  the 
want  of  such  oath  might  have  in  an  action  at  law,  it 
certainly  can  have  none  in  a  case  like  this.  A  tax,  in 
all  other  respects  proper,  levied  upon  a  valuation  un- 
vferified  but  fair,  is  just  as  equitable,  and  the  owner  of 
the  property  in  conscience  jast  as  much  bound  to  pay 
it  as  if  the  required  verification  had  been  duly  made. 

With  these  views,  we  reach  the  conclusion  that  the 
petition  fails  to  state  a  cause  of  action  for  equitable  re- 
lief. The  judgment  of  the  district  court  must  be 
reversed,  and  the  case  dismissed  at  the  costs  of  the 
plaintiff. 

JUDGMIJ.NT  Ai:OUUI>INGLY. 


Leonard  W.  Colby,  plaintiff  in  error,  v.  Gborob 
W.  Place  and  Nathaniel  Hkrron,  Sheriff  of  Qaqb 
County,  defendants  in  error. 

1.  Mortgage:    purchask  aftkr  dbcrke:    xxtknsiom- of  tih b 

OF  PAYMENT.  L.  W.  G.  puFchasod  certain  real  estate  subject 
to  a  decree  of  foreclosure.  After  the  purchase  the  mortgagor 
and  mortgagee  entered  into  a  contract  that  upon  the  payment 
by  the  mortgagor  of  a  portion  of  the  amount  due  on  the  decree, 
the  time  of  payment  of  the  remainder  was  to  be  extended  for 
more  than  one  year,  the  rate  of  interest  being  increased  from  10 
to  12  per  cent.  In  an  action  by  the  purchaser  to  have  the  land 
declared  free  from  the  mortgage  on  account  of  the  extension  of 
time,  Heldf  that  the  mortgaged  property  was  the  primary  fund 
for  the  payment  of  the  decree,  and  not  a  mere  surety. 

2.     :     INTKRKST.     The  mortgaged  estate  was  not  liable  for  a 

greater  rate  of  interest  than  ten  per  cent. 
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Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Weaver,  J. 

Colby  ^  HazUtt  and  Charles  0.  BateSy  for  plaintiff  in 
error. 

Property  pledged  as  security  or  occupying  the  posi- 
tion of  surety  is  discharged  under  similar  circumstances 
to  those  which  discharge  an  individual  surety,  and 
anything  which  will  discharge  an  individual  surety 
will  discharge  such  property.  Brandt  on  Suretyship 
and  Guaranty,  21,  28.  Gahn  v.  Niemcewicz,  11  Wend., 
324.  Niemcewicz  v.  Gahn,  3  Paige  Ch.,  614.  1  Bil- 
liard on  Mortgages,  494.  Fry  v.  Shehee,  65  Georgia, 
208.  4  Wait's  Actions  and  Defenses,  584.  Coyle  v. 
Davis y  20  Wis.,  668.  The  effect  of  the  agreement  for 
extension  of  the  time  of  payment  of  the  mortgage  debt, 
and  for  a  new  rate  of  interest,  was  to  work  a  novation 
of  said  debt,  and  all  persons  and  securities  liable  under 
the  original  contract  and  not  parties  to  the  new  agree- 
ment were  discharged  thereby.  2  Parsons  on  Contracts, 
18.  Unicm  lAfe  Insurance  Co.  v.  Bell,  36  Ohio  State,  365. 
Bishop  V.  Busse,  69  111.,  408.  Mather  v.  Butler  County^ 
28  Iowa,  253.^   Ayres  v.  Watson,  37  Penn.  State,  360. 

Pemberton  ^  Forbes  and  A.  H.  Bahcock,  for  defendants 
in  error,  cited  Bouv.  Law  Diet.,  Title  "Novation."  2 
Jones  on  Mortgages,  sees.  924,  983.  Cross  v.  District 
Township,  14  Iowa,  28.  1  Jones  on  Mortgages,  sees. 
736,  737.  Mah^  v.  Lanfrom,  86  HI.,  513.  Fuller  o. 
Hunt,  48  Iowa,  168.  Thompson  v.  Thompson,  4  Ohio 
St.,  833,  349.  Wade  on  Notice,  sec.  11.  Whittacre  v. 
Fuller,  6  Minn.,  508. 

Maxwell,  Ch.  J. 

This  is  an  action  to.  enjoin  a  decree  of  foreclosure. 
The  petition  states  in  substance  that  on  the  twenty- 
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sixth  day  of  October,  1874,  Alured  N.  Wiswell  and 
wife,  being  the  owners  of  lots  one  and  two  in  block 
number  seven,  in  the  city  of  Beatrice,  executed  a  mort- 
gage on  said  lots  to  Qeorge  W.  Place,  to  secure  the 
sum  of  $1,000  with  interest.  That  thereafter  at  the 
May  term,  1878,  of  the  district  court  of  Ghige  county, 
a  decree  of  foreclosure  was  rendered  on  said  mortgage 
for  the  sum  of  $1,151.19  and  costs.  That  thereafter 
the  said  Alured  N.  Wiswell  and  wife  conveyed  said 
premises  by  warranty  deed  to  one  Royal  Wiswell,  and 
that  thereafter,  on  the  sixteenth  day  of  November, 
1878,  said  Royal  Wiswell,  in  consideration  of  the  sum 
of  13,000,  conveyed  said  premises  by  a  warranty  deed 
to  the  plaintiiF.  A  copy  of  the  deed  is  attached  to  and 
made  a  part  of  the  petition.  The  covenants  in  the 
deed  are  as  follows:  "And  we  hereby  covenant  with 
the  said  L.  W.  Colby  that  we  hold  said  premises  by 
good  and  perfect  title;  that  we  have  good  right  and 
lawful  authority  to  sell  and  convey  the  same;  that  they 
are  free  and  clear  from  all  liens  and  incumbrances 
whatsoever,  excepting  the  mortgage  below  mentioned, 
and  we  covenant  to  warrant  and  defend  the  said  prem- 
ises against  the  lawful  claims  of  all  persons  whomso- 
ever, excepting  a  mortgage  for  $1,000  given  by  A.  N". 
Wiswell  to  G.  W.  Place,  which  has  been  foreclosed, 
and  in  which  a  decree  has  been  rendered  in  the  district 
court  of  said  county." 

The  petition  also  alleges  that  on  the  twenty-eighth 
day  of  November,  1878,  George  W.  Place,  being  the 
owner  of  the  decree  of  foreclosure,  entered  into  an 
agreement  with  Alured  N.  Wiswell  and  wife,  whereby 
a  stay  of  the  order  of  sale  was  had  for  the  period  of  one 
year  from  the  first  day  of  February,  1879,  upon  condi- 
tion that  said  Wiswell  should  pay  $500  on  said  decree 
prior  to  January  Ist,  1879,  and  that  the  remainder  of 
the  decree  should  draw  interest  at  the  rate  of  12  per 
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cent  per  annum,  instead  of  10  per  cent  as  stated  in  the 
decree,  and  also  that  said  Wiswell  should  keep  said 
premises  insured  in  favor  of  Place  against  loss  by  fire; 
that  said  agreement  was  entered  into  without  the  con- 
sent of  plaintiff,  and  that  at  that  time  said  Wiswell  was 
solvent  and  able  to  pay  all  his  debts,  but  since  that 
time  he  has  become  wholly  insolvent,  etc.  That  on 
the  tenth  day  of  May,  1880,  the  defendant  Place  caused 
an  order  of  sale  to  be  issued  on  said  decree,  and  deliv- 
ered to  the  sheriff  of  said  county,  requiring  him  to  sell 
said  premises  to  satisfy  the  amount  remaining  due  on 
said  decree,  etc.  The  plaintiff  therefore  prays  for  a 
decree  declaring  said  premises  discharged  from  the 
lien  of  said  mortgage  and  enjoining  a  sale  of  the  same." 
A  demurrer  to  the  petition  was  sustained  in  the  court 
below  and  the  action  dismissed.  The  plaintiff  brings 
the  cause  to  this  court  upon  a  petition  in  error. 

The  agreement  extending  the  time  of  ^)ayment  is 
attached  to  the  petition  as  an  exhibit,  and  made  a  part 
of  it,  and  is  as  follows; 

"  It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  plaintiff  and  defendant  in  this  action  as 
follows,  to-wit:  It  is  agreed  that  a  stay  of  execution 
and  order  of  sale  upon  the  decree  heretofore  rendered 
in  this  cause  be.  had  for  the  period  of  one  year  from 
the  first  day  of  January,  1879,  and  that  the  time  shall 
be  extended  for  the  payment  of  said  decree  from  (to) 
the  first  day  of  January,  1880.  The  balance  of  said 
decree  remaining  unpaid  to  draw  interest  at  the  rate  of 
12  per  cent  per  annum  from  February  1,  1879,  until 
paid;  provided,  however,  and  the  above  stay  of  the 
decree  is  only  upon  the  condition  that  the  said  defend- 
ants shall  pay,  or  cause  to  be  paid,  on  said  judgment 
and  decree  the  sum  of  five  hundred  dollars  on  or  before 
the  first  day  of  January,  1879,  and  the  said  defendants 
shall  further  have  and  keep  the  house  situated  on  the 
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premises  de8crit)ed  in  said  decree  insured  against  dam- 
age or  loss  by  fire,  said  policy  of  insurance  providing 
that  in  case  of  loss  or  damage  said  insurance  money 
shall  be  payable  to  the  plaintiff  to  an  amount  not  ex- 
ceeding said  decree.  The  amount  of  said  policy  to  be 
not  less  than  |1,500.  If  the  said  defendant  does  not 
fully  comply  with  the  terms  of  this  agreement  then 
the  agreement  of  the  said  plaintiff  for  stay  of  order  ot 
Kale  herein  shall  be  void  and  of  no  force,  virtue,  or 
effect 

"Dated  this  28th  day  of  November,  a.d.  1878. 
"Geo.  W.  Place,  plaintiff, 
"  By  Hardy  &  Sombrs,  his  attorneys. 
"  Alurbd  N.  Wiswell  and 
"  Mary  J.  Wiswell,  defendants, 
"By  Colby  &  Hazlett,  their  attorneys." 

The  exhibits  attached  to  the  petition  and  made  a 
part  of  it,  show  that  the  $500  was  paid  and  the  insurance 
effected  as  provided  in  the  agreement. 

The  plaintiff  contends  that  by  reason  of  the  exten- 
sion of  the  time  of  payment  of  decree,  the  lien  of  the 
mortgage  upon  the  premises  in  question  is  divested, 
and  he  is  entitled  to  hold  the  same  free  from  such  in- 
cumbrance. In  other  words,  that  the  mortgage  is  a 
mere  security  for  the  payment  of  the  debt  of  the  mort- 
gagors, and  that  the  property  is  liable  only  as  surety 
for  them.  Without  determining  the  validity  of  the 
agreement  in  question,  signed  as  it  is  merely  by  the 
attorneys  of  the  parties,  of  which  the  plaintiff  was  one, 
or  of  the  exceptions  of  the  mortgage  debt  in  the  cove- 
nants in  the  deed,  no  questions  being  raised  thereon, 
we  will  proceed  at  once  to  the  inquiry  whether  or 
not  the  land  is  held  merely  as  surety  for  the  payment 
of  the  decree.  Where  an  ordinary  judgment  is  recov- 
ered the  law  requires  "that  of  the  goods  and  chattels 
of  the  debtor  he  (the  sheriff)  cause  to  be  made  the 
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money  specified  in  the  writ,  and  for  want  of  goods  and 
chattels  he  cause  the  same  to  he  made  of  the  lands  and 
tenements  of  the  dehtor,"  etc.  Code,  sec.  488.  But 
this  rule  doefe  not  apply  to  a  decree  of  foreclosure. 

Section  848  of  the  code  provides  that  "  after  such 
petition  (to  foreclose)  shall  be  filed,  while  the  same 
is  pending,  and  after  the  decree  thereon,  no  proceed- 
ings whatever  shall  be  had  at  law  for  the  recovery  of 
the  debt  secured  by  the  mortgage,  or  any  part  thereof, 
unless  authorized  by  the  court."  After  a  decree  of 
foreclosure  is  rendered  the  mortgaged  estate  becomes 
the  primary  fund  for  the  payment  of  the  mortgage 
debt.  And  upon  the  principle  that  the  land  mortgaged 
is  the  primary  fund  for  the  satisfaction  of  the  mort- 
gage, it  has  been  held  that  if  the  mortgagee  at  the  re- 
quest of  the  heirs  delay  proceedings  in  foreclosure  un- 
til the  land  depreciated  in  value,  and  the  administrator 
had  applied  the  whole  of  the  personal  estate  to  the 
payment  of  other  debts,  the  loss  must  be  sustained  by 
the  creditor  unless  he  can  be  indemnified  out  of  other 
lands  belonging  to  the  heir.  Johnson  v.  Corbett^  11 
Paige,  272.  In  this  state  the  mortgagee  cannot  be 
compelled  to  file  his  claim  against  the  estate  of  the 
mortgagor  and  share  in  the  general  distribution  of  the 
assets,  but  may  at  once  on  his  mortgage  becoming  due, 
institute  an  action  of  foreclosure  thereon.  Null  v. 
Jonea^  5  Neb.,  500.  Jcfnjes  v.  Nullj  9  Id.,  57.  It  is  very 
clear  that  the  real  estate  in  controversy  is  the  primary 
fund  for  the  payment  of  the  decree,  and  not  merely 
surety  for  the  payment  of  the  same.  This  is  decisive 
of  the  case.  If  .relief  was  sought  against  the  excess  of 
interest  over  ten  per  cent,  the  plaintiff*  in  a  proper  case 
would  be  entitled  to  relief,  as  the  agreement  between 
the  mortgagor  and  mortgagee  cannot  have  the  effect 
of  extending  the  lien  of  the  decree  so  as  to  affect  a 
purchaser  of  the  equity  of  redemption.  But  such 
25 
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relief  is  not  sought  in  this  case,  and  as  the  petition 
fails  to  state  a  cause  of  action,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


The  State  of  Nebraska,  ex  rel.  C.  J.  Dilworth, 
Attorney  General,  plaintiff,  v.  The  Council 
Bluffs  and  Nebraska  Perry  Company  et  al., 
defendants. 

Corporation:  forteitubb  of  fbakchisb.  Repeated  and  wilfu] 
acts  of  misuser  or  nonuser  by  a  corporation  which  are  of  the 
essence  of  the  contract  between  it  and  the  state,  constitute  a  just 
ground  of  forfeiture  of  the  franchise. 

Original  information  in  the  nature  of  quo  loarranto. 

George  W.  Doane^  for  plaintiff. 

George  E.  Priichett^  for  defendant 

By  the  Court. 

This  is  an  information  filed  on  behalf  of  the  state  to 
have  the  corporate  rights,  privileges,  and  franchises  of 
the  defendant  declared  forfeited  for  non-user.  It  is 
alleged  in  the  information  that  on  the  16th  day  of 
January,  1855,  an  act  was  passed  by  the  territorial  leg- 
islature "to  incorporate  the  Council  Bluffs  and  Ne- 
braska Ferry  Company,"  which  act  was  approved 
February  21,  1855.  That "  by  the  third  section  of  said 
act  the  corporate  business  of  said  corporation  should 
be  managed  by  a  board  of  directors  of  not  less  than 
five  nor  more  than  seven,  who  should  be  stockholders, 
and  from  their  number  they  should  choose  a  president 
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and  treasurer  who  should  hold  their  office  for  one  year 
and  until  their  successors  should  be  chosen.     That  by 
the  fourth  section  of  said  act  exclusive  power  was  con- 
ferred upon  said  corporation  to  keep  a  ferry  and  build 
a  toll  bridge  across  the  Missouri  river  at  a  point  known 
as  the  Lone  Tree  Ferry,  opposite  the  city  of  Omaha, 
the  then  place  of  crossing,  or  at  any  other  practicable 
point  on  said  river  midway  between  the  grade  &t  or 
near  the  said  Lone  Tree  Ferry  landing  in  Iowa,  and 
the  ferry  landing  of  Florence,  and  midway  between 
%id  grade  and  the  ferry  landing  at  Bellevue.     That 
by  the  fifth  section  of  said  act  it  was  made  the  duty  of 
said  company  to  procure  and  keep  a  suitable  boat  or 
boats,  or  erect  and  keep  in  repair  a  substantial  bridge 
for  the  safe  and  speedy  transportation  of  persons  and 
property  over  said  river  at  all  reasonable  and  suitable 
times.    That  said  act  was  duly  published  among  the 
laws  of  the  first  session  of  said  legislative  assembly  on 
page  448,  to  which  reference  is  made.     That  in  pur- 
suance of  said  act,  the  said  company,  soon  after  the 
passage  thereof,  organized  by  the  election  of  officers, 
and  for  a  time  performed  the  duty  required  of  it  by 
said  fifth  section  by  procuring  and  keeping  a  suitable 
boat  for  the  transportation  of  persons  and  property 
over  said  river.    That  since  the  first  day  of  March,  1877, 
the  said  company  has  utterly  and  wilfully  failed  and 
neglected  to  perform  its  duty  in  that  behalf,  and  has  not 
during  all  that  time  kept  a  suitable  or  any  boat,  nor 
erected  nor  kept  in  repair  a  substantial,  nor  any  bridge 
for  the  transportation  of  persons  and  property  over 
said  river  at  all  reasonable  and  suitable  times,  or  for 
any  other  purpose,  whereby  the  rights,  privileges,  and 
franchises  of  said  company  have  become  and  are  sub- 
ject to  be  forfeited.     That  during  all  said  time,  until 
within  a  few  months  past,  the  said  officers,  provided  by 
section  three  of  said  act,  were  not  elected  by  the  stock- 
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.  holders  of  said  company,  and  no  president  and 'treas- 
urer, or  either  of  them,  was  chosen  by  the  board  of 
directors  as  required  by  said  section  three,  but  relator 
is  informed  that  the  said  William  W.  Marsh  now  claims 
to  have  been  duly  chosen  as  president,  and  the  said 
Prank  Murphy  as  treasurer  of  said  corporation,  and 
they  have  for  the  space  of  five  days  and  more  last  past 
assumed  to  act  as  such  officers,  notwithstanding  the 
forfeiture  of  the  rights  and  franchises  of  the  said  cor- 
poration as  aforesaid. '^ 

The  defendant  moved  to  quash  the  information 
upon  the  ground  that  it  was  not  filed  by  the  proper 
officers.  The  motion  was  overruled  and  leave  given 
to  answer.  No  answer  being  filed,  the  state  asks  for 
a  judgment  by  default. 

As  the  defendant  has  failed  to  answer,  the  facts  sta- 
ted in  the  information  are  thereby  admitted  to  be  true. 
It  is  a  tacit  condition  of  a  grant  of  incorp6ration,  that 
the  grantees  shall  act  up  to  the  end  or  design  for 
which  they  were  incorporated.  Therefore  if  it  neg- 
lect or  abuse  its  franchises  it  may  forfeit  them  as  for 
condition  broken.  It  may  be  stated  as  a  general 
principle  that  when  there  has  been  a  misuser  or  non- 
user  in  regard  to  matters  which  are  of  the  essence  of 
the  contract  between  the  corporation  and  the  state, 
and  the  acts  or  omissions  complained  of  have  been 
repeated  and  wilful,  they  constitute  a  just  ground  of 
forfeiture.  Commonwealth  v.  Com.  Bank,  28  Penn.  St, 
389.  State  v.  New  Orleans  Gas  L.  Co.,  2  Rob.  La.,  529, 
Day  V,  Stetson,  8  Greene,  372.  John  v.  Farmers'  Bank, 
2  Blackf.,  867.  All  Saints  Church  v.  Lovett,  1  Hall., 
198.  Hodsdon  v.  Copeland,  16  Me.,  314.  Penobscot 
Boom  Co.  V.  Lamson,  16  Id,,  224.  DartmoiUh  College  v. 
Woodward,  4  Wheat,  658.  1  Black.  Com.,  485."  2 
Kent  Com.,  812.  Rex  v.  Saunders,  8  East,  119.  Bex 
V.  Pasmore,  3  Term.,  246.     Eastern  Archipelago  Co.  v. 
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Reginam^  2  E.  &.  B.,  857.  As  the  defendant  has  wil- 
fully neglected  to  use  its  franchise  for  a  long  period 
of  time,  and  no  excuse  is  offered  for  such  neglect,  it  has 
therefore  forfeited  all  its  corporate  rights  and  privil- 
eges. A  judgment  will  be  entered  declaring  such 
corporate  rights  and  franchises  forfeited. 

JUDOMBNT  ACCORDINGLY. 


Richardson  County,    plaintiff  in  error,  v.  Philip 
Mbybr,  defendant  in  error. 

Coimty:  liability  tor  mokbt  paid  trxasursr.  A  county 
treasurer  is  to  hold  money  received  for  the  redemption  of  lands 
sold  at  tax  sale  subject  to  the  order  of  the  purchaser)  his  agent 
or  attorney,  and  the  county  is  not  liable  for  such  funds  unless 
they  have  been  paid  into  the  county  treasury. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Weaver,  J. 

W.  8.  Stretchy  for  plaintiff  in  error. 

C.  CfiUespie  and  George  P.  Uhly  for  defendant  in 
error. 

Maxwell,  Ch.  J. 

This  is  an  action  to  recover  the  excess  over  12  per 
cent  paid  by  the  defendant  in  error  to  the  treasurer 
of  Richardson  county,  for  the  redemption  of  certain 
real  estate  from  a  pretended  sale  for  taxes.  The  peti- 
tion alleges  that  from  the  year  1870  to  1877,  the  plain- 
tiff (defendant  in  error)  was  the  owner  of  the  south-east 
quarter  and  the  east  three-quarters  of  the  south-west 
quarter  of  sec.  25,  town  2,  range  16  east,  in  Richard- 
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son  county,  and  that  the  taxes  levied  against  the  same 
for  the  year  1871  amounted  to  the  sum  of  $62.00;  for 
the  year  1872  the  sum  of  $48.07;  for  the  year  1873 
the  sum  of  $44.77;  that  on  the  7th  day  of  September, 
1874,  the  treasurer  of  said  county  pretended  to  sell 
said  lafid  to  one  S.  B.  Miles  for  the  above  named  taxes ; 
that  Mites  denied  purchasing  said  land,  and  refused  to 
pay  said  taxes,  whereupon  the  commissioners  of  said 
county  in  the  year  1875  commenced  an  action  against 
him  to  recover  the  same  together  with  a  large  amount 
of  other  taxes;  that  said  action  was  litigated  until 
Feb.  22, 1881,  when  said  commissioners  dismissed  the 
same;  that  while  said  action  was  pending,  to-wit:  on 
the  9th  day  of  May,  1877,  the  plaintiff  desiring  to  pay 
all  taxes  due  on  said  land  was  compelled  to  pay  the 
sum  of  $160.84  more  than  12  per  cent  interest  to  re- 
deem the  same,  to-wit  the  sum  of  $898.12,  the  amount 
lawfully  due  thereon,  being  the  sum  of  $282.28 ;  that 
said  excess  was  paid  under  protest;  that  said  treas- 
urer in  computing  the  amount  to  redeem  said  land, 
reckoned  the  interest  at  forty  per  cept  per  annum 
for  two  years  from  the  date  of  said  pretended  sale, 
and  at  twelve  per  cent  thereafter,  and  also  added  the 
penalty  and  other  fees  allowed  by  law;  that  on  the 
22d  day  of  February,  1881,  the  plaintiff  presented  his 
account  above  set  forth  to  the  county  commissioners 
of  said  county,  who  rejected  the  same.  The  county 
commissioners  demurred  to  the  petition  upon  the 
ground  that  the  £etcts  stated  therein  were  not  sufficient 
to  entitle  the  plaintiff  to  recover  against  the  county. 
The  demurrer  was  overruled  and  judgment  entered 
against  the  county  for  the  sum  of  $169.80.  The  case 
is  brought  into  this  court  by  petition  in  error. 

Sec.  66  of  the  revenue  law  (Gen.  Stat  922)  pro- 
vides "that  the  treasurer  shall  enter  a  memorandum  of 
the  redemption  in  the  list  of  sales,  and  give  a  receipt 
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therefor  to  the  person  redeeming  the  same,  for  which 
he  may  charge  a  fee  of  fifty  cents,  and  shall  hold  the 
redemption  money  paid,  subject  to  the  order  of  the 
purchaser,  his  agent,  or  attorney,"  etc.  The  county  is 
not  primarily  liable  for  money  paid  to  the  treasurer 
for  the  redemption  of  lands  sold  at  tax  sale.  Such 
moneys  are  to  be  paid  to  the  purchaser,  his  agent,  or 
attorney,  and  no  warrant  of  the  county  commissioners 
is  necessary  for  its  repayment  where  it  is  not  paid  into 
the  county  treasury.  Eaton  v.  Cass  County y  ante.  p.  229. 
When,  however,  a  treasurer  on  retiring  from  ofiice, 
in  his  settlement  with  the  county  commissioners  ac- 
counts for  such  funds  and  they  are  paid  into  the  coun- 
ty treasury,  justice  requires  that  they  should  be  paid 
to  the  party  entitled  to  the  same.  But  the  petition  in 
this  case  fails  to  allege  that  the  amount  claimed,  or 
any  part  of  it,  has  ever  been  paid  into  the  county  treas- 
ury. This  is  a  material  allegation  where  it  is  sought 
to  make  the  county  liable.  The  petition  therefore 
fails  to  state  a  cause  of  action  against  the  county. 
The  judgment  of  the  district  court  is  reversed  and  the 
case  remanded  for  further  proceedings. 

Reversed  and  remanded. 


The  State,  ex  rel.  B.  F.  Percival,  v.  R.  L.  Studheit. 

School  Law:  mandamus.  One  B.,  moderator  of  a  school  dis- 
trict, refused  to  sign  a  report  to  the  county  clerk  of  the  lawful 
taxes  voted  by  his  district  at  the  annual  meeting.  Held,  That 
it  being  a  duty  enjoined  by  law,  he  would  be  compelled  by  {nan- 
damus  to  sign  the  sume. 

Original  application  for  peremptory  writ  of  man- 
damus. 
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Davidson  ^  Easterday^  for  relator. 
No  appearance  for  respondent. 
Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus. The  relator  alleges  in  his  application  that  he 
is  a  resident  of  and  tax-payer  in  school  district  num- 
ber sixty-seven,  of  Johnson  county,  and  that  the 
defendant  is  moderator  of  said  district;  that  at  the 
annual  meeting  held  in  April  last,  in  said  district,  the 
legal  voters  thereof  determined  by  vote  that  three 
mills  on  the  dollar  on  the  assessed  valuation  should  be 
levied  on  the  taxable  property  in  said  district  for  re- 
pairs of  the  said  school  house  therein,  and  five  mills 
for  the  payment  of  teachers'  wages,  and  that  school 
should  be  taught  in  said  district  eight  months  during 
the  ensuing  year ;  that  on  the  7th  day  of  May,  1881, 
the  relator,  as  director  of  said  district,  prepared  a  re- 
port in  writing  of  the  aforesaid  taxes  voted  by  said 
district,  and  after  signing  the  same  himself,  requested 
the  defendant  to  sign  the  same,  which  he  refused  to  do 
or  to  sign  any  other  report  showing  the  taxes  voted 
by  said  district,  and  that  in  consequence  thereof,  the 
taxes  so  voted  cannot  be  reported  to  the  county  clerk 
of  Johnson  county,  etc. 

Seclicui  11  of  sub.  II  of  "an  act  to  estnhlish  a  system 
of  public  instruction  for  the  state  u£'  Nebraska," 
approved  March  1,  1881,  provides  that  "the  legal 
voters  at  any  annual  meeting  shall  determine  by  vote 
the  number  of  mills  on  the  dollar  of  the  assessed  valua- 
tion which  shall  be  levied  for  all  purposes,  except  for 
payment  of  the  bonded  indebtedness  and  purchase  or 
lease  of  school  house,  which  number  shall  not  exceed 
twenty-five  mills  in  any  year.     The  tax  so  voted  shall 
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be  reported  by  the  district  board  to  the  county  clerk, 
and  shall  be  levied  by  the  county  board  and  collected 
as  other  taxes."    Laws  1881,  841.     Comp.  Stat.,  457. 

Section  1,  sub.  V,  provides  that  "the  moderator, 
director,  and  treasurer  shall  constitute  the  district 
board." 

Section  2  provides  that:  "Immediately  after  the 
annual  meeting,  and  not  later  than  the  first  Monday 
in  June,  said  board  shall  make  and  deliver  to  the  coun- 
ty superintendent,  and  also  to  the  county  clerk  of 
each  county  in  which  any  part  of  the  district  is  situa- 
ted, reports  in  writing  under  their  hands  of  all  taxes 
voted  by  the  district  during  the  current  school  year  to 
be  levied  on  the  taxable  property  of  the  district," 
etc. 

Section  645  of  the  code  provides  that  the  "writ  of 
mandamus  may  be  issued  to  any  inferior  tribunal, 
corporation,  board,  or  person,  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins  as  a 
duty,  resulting  from  an  oflice,  trust,  or  station."  That 
a  clear  and  specific  duty  of  a  ministerial  nature  is 
required  by  law  of  the  defendant  as  a  member  of  the 
district  board  is  unquestioned,  and  mandamus  is  the 
appropriate  remedy  to  compel  the  performance  of  such 
duty.    A  peremptory  writ  is  therefore  awarded. 

Judgment  AccoRDiNOi.Y. 


W.  H.  Rogers  and  Others,  plaintiffs  in  error,  v. 
Russell  &  Co.,  defendants  in  error. 

1.  Appeals  from  County  Courts.  Appeals  from  the  judg- 
ments of  county  courts  are  regulated  by  the  law  governing 
appeals  from  the  judgments  of  justices  of  the  peace. 
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3.    .    In  all  cases  not  oiLerwise  specially  provided  for  by 

law,  either  party  may  appeal  from  the  final  judgment  of  any 
justice  of  the  peace,  to  the  district  court  of  the  ccmnty  where 
the  judgment  was  rendered.     Civil  Code,  sec.  1006. 

2.  Final  Judgment.  A  judgment  dismissing  an  action,  and  for 
costs  in  favor  of  the  defendant,  is  a  final  judgment,  and  may  be 
appealed  from. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Wbavbr,  J. 

W,  H.  Ashby,  lor  Plaiutiii*  in  error,  cited  Inoin  v. 
Oroxtm,  8  Neb.,  458.  3  Dallas,  821.  7  Crauch,  108. 
9  Howard,  814.  French  v.  PeopU,  77  HI.,  537.  4 
Neb.,  569.     5  Neb.,  567. 

Bush  ^  Bickards,  for  defendant  in  error,  cited  Wil- 
son V.  Sharicky  21  Iowa,  298.  8  W.  L.  M.,  141.  Hath- 
aioay  v.  JoneSj  20  Ark.,  109.  Biddle  v.  YateSj  10  Neb., 
510.     Nichols  V.  Hail,  5  Neb. 

Lake,  J. 

The  defendants  in  error  were  plaintiffs  below,  and 
commenced  their  action  in  the  county  court  on  two 
promissory  notes  given  to  them  by  the  plaintifi  in 
error.  That  court,  on  motion  of  the  plaintiffs  in  error, 
dismissed  the  action,  and  rendered  judgment  accord- 
ingly in  their  favor,  from  which  Russell  &  Co.  appealed 
to  the  district  court. 

In  the  district  court  the  plaintiffs  in  error  moved  to 
dismiss  the  appeal  ^4br  the  reason  that  the  said  cause 
was  not  tried  in  the  court  below,''  having  been  dis- 
missed as  above  stated.  This  motion  was  overruled, 
leave  taken  to  plead  generally,  but  no  further  appear- 
ance being  made  on  behalf  of  the  plaintiflfe  in  error, 
judgment  on  default  of  answer  was  rendered  against 
them  for  the  amount  claimed  by  the  petition.  From 
that  judgment  this  proceeding  in  error  is  prosecuted. 
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The  only  point  made  by  the  attorney  for  plaintiflfe  in 
error  in  his  brief  is,  that  an  appeal  did  not  lie  from  the 
county  to  the  district  court,  and  consequently  that  the 
latter  court  erred  in  overruling  the  motion  to  dismiss 
the  appeal,  and  was  itself  without  jurisdiction. 

The  judgment  of  the  county  court  was  not  for  costs 
merely,  but  was  a  dismissal  of  the  action  also.  It  was 
a  final  disposition  of  the  case,  and  bad  no  appeal  been 
taken  therefrom,  it  would  have  been  a  complete  bar 
to  another  action  on  the  notes.  The  cases  cited  by 
counsel,  therefore,  to  the  effect  that  an  appeal  from  a 
judgment  for  costs  merely  will  not  lie,  are  not  appli- 
cable. 

Appeals  from  the  judgments  of  county  courts  are 
regulated  by  the  law  governing  appeals  from  the  judg- 
ments of  justices  of  the  peace.  Sec.  1,006  of  the  code 
of  civil  procedure  provides  that:  "In  all  cases  not  oth- 
erwise specially  provided  for  by  law,  either  party  may 
appeal  from  the  final  judgment  of  any  justice  of  the 
peace  to  the  district  court  of  the  county  where  the 
judgment  was  rendered." 

The  district  court  had  jurisdiction  therefore,  and  the 
judgment  being  in  accord  with  the  facts  and  prayer  of 
the  petition,  is  not  erroneous,  and  must  be  sustained. 

Judgment  affirmed. 


Thomas  Huff,  plaintiff  in  brror,  v.  Ruel  Nims  & 
co.,  defendants  in  error. 

1.  Verdict  of  Jury  on  Conflicting  Testimony.  Where 
there  is  confliciing  teatimony  as  to  the  genuineness  of  a  written 
instrument,  and  the  question  has  been  fairly  submitted  to  the 
decision  of  a  jury,  their  verdict  should  not  be  disturbed. 
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2.  Witnesses:  CRoes-iz^MiNATiON:  handwritiko.  Thede- 
fendanti  having  denied  the  genuineness  of  the  promissory  note 
on  which  the  action  was  brought,  called  his  son  as  a  witness, 
who  testified  in  chief  that  certain  words  in  the  note  which  his 
father  actually  gave  were  written  by  himself  On  cross-exam- 
ination he  was  required  to  write  the  same  words  in  the  presence 
of  the  Jury,  for  their  inspection  and  comparison  with  the  note 
in  controversy.  Held^  competent  evidence  and  proper  cross- 
examination  of  the  witness. 

Error  to  the  district  court  for  Richardson  county. 
The  action  there  was  on  a  promissory  note  given  by 
Huff  to  one  Byrne,  and  by  the  latter  assigned  to  plain- 
tifi'.  Trial  below  before  Wbavbr,  J.,  and  a  jury. 
Verdict  and  judgment  for  plaintiff,  and  Huff,  defendant, 
brought  cause  here  on  a  petition  in  error. 

George  P.  Uhl^  for  plaintiff  in  error,  cited  3  Green- 
leaf  Ev.,  sec.  106,  note  1.  1  Chitty  Pleading,  488, 
note  2. 

A.  B.  Scott  and  C.  GiUespiey  for  defendants  in  error, 
cited  Gen.  Stat.,  583,  sec.  344.  Myers  v.  Toscarij  3  K 
H.,  67.  Beid  v.  The  State,  20  Georgia,  681.  *  Clark  v. 
Wyatt,  15  Ind.,  271. 

Lake,  J. 

The  sole  question  in  controversy  in  the  court  below 
was  as  to  the  identity  of  the  note  sued  on,  the  plaintiff 
in  error  contending  that  it  was  not  the  one  he  had 
given.  This  question  was  fairly  tried,  and  decided  by 
the  jury,  and  we  think  rightly;  at  all  events,  no  case 
is  presented  which  would  justify  the  court  to  set  their 
verdict  aside. 

There  was,  it  is  true,  considerable  conflict  in  the  tes- 
timony, two  or  three  witnesses  on  each  side  giving 
conflicting  statements,  but  in  view  of  the  concession  by 
the  plaintiff  in  error  that  he  had  given  a  note  about 


JANUARY  TERM,  1881.  365 

Huff  V.  Nlme. 

the  time  of  the  date  of  this  one,  maturing  at  the  same 
time,  for  the  same  amount,  and  payable  to  the  same 
party,  we  are  of  opinion  that  it  was  decidedly  in  favor 
of  the  conclusion  reached  by  the  jury.  Therefore  the 
objection  that  the  verdict  is  not  supported  by  the  evi- 
dence is  not  sustained. 

The  only  other  point  relied  on  worthy  of  attention 
is  the  alleged  error  in  requiring  the  witness  Huff  to 
write  certain  words  in  the  presence  of  the  jury,  and  for 
their  inspection  and  comparison  with  the  same  words 
contained  in  the  note  on  which  the  action  was  brought. 

This  witness  had  testified  in  chief,  on  behalf  of  his 
father,  that  these  words  in  the  genuine  note  were  in 
his  own  handwriting,  while  those  in  the  one  then  in 
evidence  were  not.  In  view  of  this  testimony,  the 
handwriting  of  the  witness  was  made  an  important 
factor  in  the  case,  and  it  was  certainly  competent  for 
the  defendant  in  error  to  disprove  his  oral  statement 
as  to  the  words  of  the  note  then  before  the  jury.  This 
could  be  done  in  various  ways,  one  of  which  was  by  a 
comparison  of^he  writing  of  the  note  with  other  writ- 
ing either  admitted  or  proved  to  be  his  own.  That 
written  in  the  presence  of  the  court  and  jury  was  cer- 
tainly his  own,  and  ought  to  have  been  acceptable  to 
the  witness  and  the  party  calling  him.  If  not  dissem- 
bled— and  of  the  possibility  of  this  the  party  conducting 
the  cross-examination  took  the  risk — the  writing  thus 
exhibited  enabled  the  jury  to  form  a  pretty  accurate 
estimate  of  the  value  of  the  witness's  oral  testimony  on 
this  point.  And  the  jury  were  competent  to  make  tlie 
comparison  between  the  writing  in  the  note  and  tliat 
made  in  their  presence,  either  with  or  without  the  aid 
of  experts.  There  was  no  error  in  the  ruliug  of  the 
court  on  this  point,  and  the  judgment  must  be  afiirraed. 

Judgment  affirmed. 
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The  State    op    Nebraska,  plaintiff  in  error,  v. 
Daniel  Lydick,  defendant  in  error. 

1.  Iiiquor  License  not  Assignable.    B.  P.  held  a  liceDse 

from  the  city  to  retail  malt,  spirituouB,  and  Tinous  liquors.  He 
sold  out  his  Btock  in  trade,  furniture,  and  fixtures  to  the  de- 
fendant, and  assigned  his  said  license  to  him.  Held,  that  such 
license  so  assigned  to  him  was  no  defense  to  an  indictment 
against  defendant  for  selling  such  liquors  "without  first  having 
obtained  a  license  therefor." 

2.  A  License  issued  contrary  to  the  statute  confers  no 

authority  to  vend  malt,  spirituous,  or  vinous  liquors.  E.  P. 
held  a  liquor  license  issued  under  the  authority  of  the  mayor 
and  council  of  F.  City.  He  sold  out  his  saloon  and  assigned 
his  license  to  the  defendant,  who  petitioned  the  mayor  and 
council  to  transfer  the  said  license  to  him.  The  council  there- 
upon ordered  the  said  license  to  be  transferred  to  the  defendant 
The  city  clerk  thereupon  issued  an  original  license  (in  form)  to 
the  defendant,  who  proceeded  to  retail  spirituous  liquors  under 
it,  and  was  indicted  therefor.  Held,  that  such  license  was  no 
defense  to  such  indictment. 

Error  to  the  district  court  of  Richardson  county. 
Tried  below  before  Weaver,  J. 

W.  H.  Morris^  district  attorney,  for  the  State. 

No  counsel  for  defendant. 

Cobb,  J. 

This  case  is  brought  to  this  court  under  the  provi- 
sions of  sees.  515,  516,  criminal  code  [Comp.  Stat, 
741],  by  the  district  attorney  of  the  first  district,  for 
the  purpose  of  settling  the  law  of  the  question  or  ques- 
tions involved  therein. 

It  appears  from  the  agreed  state  of  facts  preserved 
in  the  bill  of  exceptions  that:  "1st  One  Eli  Plant,  on 
May  1, 1880,  received  a  liquor  license  for  one  year,  in 
Falls  City,  a  city  of  the  second  class,  in  Richardson  Co. 

*****     Sd.  August  2, 1880,  defendant  pur- 
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chased  Plant's  saloon  and  business,  and  on  that  day 
filed  with  the  city  clerk  a  petition,  signed  by  himself 
only,  asking  for  a  transfer  of  the  said  license  thereto- 
fore issued  to  Plant  to  himself.  4th.  That  said  peti- 
tion remained  unacted  upon  until  the  sixteenth  of 
August,  when  the  council  met  pursuant  to  their  ad- 
journment of  Aug.  2,  and  duly  ordered  the  license  of 
Eli  Plant  to  be  transferred  to  the  defendant  5th.  That 
before  the  above  proceedings  the  said  city  council  had 
passed  an  ordinance  declaring  that  no  person  should 
have  a  license  to  retail  liquors  unless  he  had  complied 
with  the  requirements  of  the  revised  (?)  statutes,  and 
that  upon  payment  of  (5  a  liquor  license  could  be 
transferred  if  the  city  council  so  ordered.  6th.  That 
the  city  clerk,  acting  under  the  order  of  the  council  as 
made  intending  to  transfer  the  license  of  Eli  Plant  to 
defendant  Daniel  Lydick,  issued  to  defendant  a  paper, 
which,  on  its  face,  purported  to  be  a  regularly  issued 
license,  but  which  the  clerk  intended,  and  the  defend- 
ant understood  was  to  be  but  a  transfer  of  Eli  Plant's 
license  for  its  unexpired  term.  7th.  That  the.  defend- 
ant never  filed  with  the  city  clerk  or  any  other  author-  • 
ized  or  designated  party,  any  petition  signed  by  ten 
freeholders,  certified  as  required  by  law,  or  any  other 
petition  except  the  one  filed  by  him  Aug.  2, 1880,  with 
the  city  clerk,  requesting  a  transfer  to  defendant  of  Eli 
Plant's  license  for  its  unexpired  term.  8th.  That  the 
defendant  never  paid  to  the  city  treasurer  or  any  other 
person  any  sum  whatever  for  license  to  sell  liquors  in 
Falls  City,  except  the  money  which  defendant  paid  to 
Eli  Plant  for  the  pro  rata  amount  of  his  unexpired  li- 
cense. *****  10th.  That  the  grand  jury  at 
March  term,  1881,  of  the  district  court,  presented  an 
indictment  against  the  defendant,  said  Lydick,  for. 
selling  malt  and  spirituous  liquors  in  the  city  of  Falls 
City,  without  having  complied  with  the  conditions  and 
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obtained  a  license  as  required  by  law.  11th.  That  the 
selling  was  not  denied  and  was  proven  as  laid  in  the 
indictment,  12th.  That  the  paper  purporting  to  be  a 
license  as  aforesaid  was,  over  the  objection  of  the  state, 
admitted  to  the  jury  as  evidence.'* 

The  district  attorney  prayed  the  court  to  give  in 
charge  of  the  jury  the  following  instructions  : 

^^First,  The  jury  are  instructed  that  if  they  find 
that  the  city  council  transferred  the  license  of  Mr. 
Plant  to  the  defendant,  and  granted  the  defendant  no 
other  license,  then  that  transfer  will  not  protect  him, 
defendant,  in  selling  lyialt,  vinous,  and  spirituous  li- 
quors in  Falls  City. 

^^  Second.  If  the  jury  find  that  the  city  council  order- 
ed the  transfer  of  Plant's  license  to  defendant,  and 
instead  thereof,  the  city  clerk  without  authority  issued 
a  license  in  form,  that  the  same  is  without  authority 
and  does  not  protect  defendant." 

Which  prayer  the  court  refused,  and  in  eflTect  di- 
rected the  jury  to  acquit  the  defendant 

The  several  statutory  provisions  applicable  to  the 
question  under  consideration,  prior  to  June  1,  1881, 
are  as  follows:  Ohap.  LIU.  of  the  code  of  criminal 
procedure.     Gen.  Stat,  851. 

Sec-  572.  The  county  commissioners  of  any  county 
in  this  state  may,  at  any  regular  session  of  said  board 
of  commissioners,  grant  and  issue  a  license  for  the 
sale  of  malt,  spirituous,  and  vinous  liquors,  to  any 
person  or  persons  who  shall  comply  with  the  follow- 
ing conditions : 

First.  The  applicant  for  a  license  shall  file  with  the 
county  clerk  the  petition  of  at  least  ten  freeholders  of 
the  precinct  in  which  he  resides,  signed  and  attest- 
ed before  a  justice  of  the  peace,  or  other  competent 
oflicer,  setting  forth  that  the  applicant  for  license  is  a 
man  of  respectable  character  and  standing,  and  a  resi- 
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dent  of  this  state,  and  praying  that  a  license  may 
issue  to  him. 

Second.  The  applicant  shall  at  the  same  time  file 
with  the  county  clerk  his  bond  to  the  county,  in 
the  sum  of  not  less  than  five  hundred  dollars,  nor 
more  than  five  thousand  dollars,  with  good  and  sufli- 
cient  security,  to  be  approved  by  the  county  commis- 
sioners, conditioned,  that  during  the  continuance  of 
his  license  he  will  not  keep  a  disorderly  house ;  that 
he  will  not  allow  gambling  with  cards,  dice,  or  any 
other  implements  or  devices  used  in  gambling,  within 
his  house  or  within  any  outhouse,  yard,  or  other  prem- 
ises under  his  control,  and  for  the  payment  of  all  dam- 
ages, fines,  and  forfeitures  which  may  be  adjudged 
against  him  under  the  provisions  of  this  chapter. 

mrd.  The  applicant  shall  pay  into  the  county 
treasury,  for  the  use  of  the  school  fund,  to  be  distrib- 
uted as  other  moneys,  the  sum  of  not  less  than  twenty 
five  dollars,  nor  more  than  five  hundred  dollars,  at  the 
discretion  of  the  county  commissioners,  and  file  the 
treasurer's  receipt  therefor  in  duplicate  with  the  county 
clerk,  before  such  license  shall  be  issued. 

Sec  573.  No  license  shall  be  issued  for  a  longer 
period  than  one  year,  nor  for  a  less  period  than  six 
months,  and  shall  specify  particularly  the  place  where 
the  person  obtaining  the  license  intends  selling  liquor 
during  the  continuance  of  said  license,  which  said 
license  shall  be  in  the  following  form,  as  near  as  can 
be,  making  changes  to  suit  each  case. 

Sec.  574.  Any  person  licensed  as  before  provided, 
who  shall  give  or  sell  any  malt,  spirituous,  or  vinous 
liquors,  or  other  intoxicating  drinks,  to  any  minor  or 
apprentice,  or  servant  under  twenty-one  years  of  age, 
without  the  consent  of  the  parents,  guardian,  or  master 
thereof,  shall  forfeit  and  pay  for  each  offense  the  sum 
of  twenty-five  dollars,  for  the  use  of  the  school  fund. 
26  '' 
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Sec.  575.  Any  person  so  licensed  who  shall  sell 
any  intoxicating  liquor  to  an  Indian,  insane  person, 
or  idiot,  shall  be  subject  to  a  fine  of  not  less  than  fifty 
dollars  for  every  such  offense. 

Sec.  576.  The  person  so  licensed  shall  pay  all 
damages  that  the  community  or  individuals  may  sus- 
tain in  consequence  of  such  traffic ;  he  shall  support 
all  paupers,  widows,  and  orphans,  and  the  expenses 
of  all  civil  and  criminal  prosecutions  growing  out  of, 
or  justly  attributable  to  his  retail  traffic  in  intoxica- 
ting drinks ;  said  damages  and  expenses  to  be  recov- 
ered in  any  court  of  competent  jurisdiction  by  any 
civil  action  on  the  bond  named  and  required  in 
sec.  672. 

Section  586  provides  that  all  the  powers  and  duties 
in  said  chapter  "devolving  upon  the  county  comis- 
sioners  shall  belong  to  and  be  exercised  exclusively  by 
the  proper  authorities  of  any  or  all  incorporated  towns 
and  cities  of  this  state  within  the  incorporated  limits 
thereof;"  provides  "  that  such  incorporated  cities  and 
towns  may  require  such  additional  sum  to  be  paid  for 
license  under  this  chapter  as  to  them  may  seem  best, 
not  to  exceed  one  thousand  dollars." 

Sections  1  and  2  of  an  act  entitled  "  An  act  to  reg- 
ulate the  issuance  of  license,"  etc.,  approved  Feb.  25, 
1875,  provides  that  "all  applications  for  license  to  sell 
malt,  spirituous,  and  vinous  liquors,  in  the  state  of  Ne- 
braska, made  to  commissionersof  any  county,  or  coun- 
cil of  any  city  in  this  state,  shall  lie  over  for  the  space 
of  two  weeks  before  action  is  taken  thereon,  when,  if 
there  be  no  objection  in  writing  made  and  filed  to  the 
issuance  of  said  license,  and  the  provisions  of  chap. 
53  of  the  code  of  criminal  procedure  have  been  fully 
complied  with,  it  may  be  granted.  If  there  be  any 
objection,  protest,  or  remonstrance  filed  in  the  office 
where  the   application  is  made   against  the  issuance 
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of  said  license,  the  county  commissioners  or  city  coun- 
cil shall  appoint  a  day  for  a  hearing  of  said  case,  and 
if  It  shall  be  satisfactorily  proven  that  the  applicant 
for  license  has  been  guilty  of  the  violation  of  section 
672,  574,  and  675  chap.  63  of  the  code  of  criminal  pro- 
cedure, or  any  other  restrictions  now  legally  placed 
upon  the  sale  of  malt,  spirituous,  and  vinous  liquors, 
within  the  space  of  one  year,  or  if  any  former  license 
shall  have  been  revoked  for  any  misdemeanor  against 
the  laws  of  this  state,  then  the  board  of  county  com- 
missioners or  council  of  any  city  shall  refuse  to  grant 
QBid  application  for  license,"  etc.    Laws  1876,   24. 

Among  the  powers  granted  to  cities  of  the  second 
class,  by  the  act  of  March  1,  1879,  is :  "to  license, 
regulate,  and  prohibit  the  selling  or  giving  away  of  any 
intoxicating,  malt,  vinous,  mixed  or  fermented  liquor, 
the  license  not  to  extend  beyond  the  municipal  year 
in  which  it  shall  be  granted,  and  to  determine  the 
amount  to  be  paid  for  such  license.  *  *  *  Provi- 
ded further,  that  in  granting  licensesj  such  corporate 
authorities  shall  comply  with  whatever  general  laws 
of  the  state  may  be  in  force  relative  to  the  granting  of 
licenses."    Laws  1879,  212.     [Comp.  Stat.,  115.] 

An  examination  of  the  above  provisions  of  law,  can 
scarcely  fail  to  satisfy  any  one  that  the  people  of  this 
state  have  reserved  to  themselves,  acting  through 
the  several  local  boards,  county  and  city,  the  right  to 
discriminate  between  the  different  applicants  for  liquor 
licences,  to  license  such  applicants  as  upon  the  princi- 
ples laid  down  should  be  deemed  worthy,  and  refuse 
those  who,  upon  the  application  of  the  same  principles, 
should  be  held  to  be  unworthy.  A  licensee,  under 
the  above  provisions,  accepts  from  the  authorities  a 
personal  trust  and  assumes  personal  duties  and  respon- 
sibilities quite  repugnant  to  the  idea  of  his  selling  his 
license  along  with  his  stock  on  hand,  furniture  and 
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fixtures.  Under  statutes  much  less  discriminating  than 
ours,  it  has  been  held  by  the  courts  of  Kentucky, 
Indiana,  Delaware,  Alabama,  Louisiana,  Pennsylvania,. 
New  York,  and  other  states,  that  a  liqaor  license  is  a 
personal  trust  or  permit,  and  is  incapable  of  assign- 
ment. In  some  cases  it  has  been  held  that  the  privil- 
ege of  selling  intoxicating  liquors  was  of  so  personal  a 
nature  that  it  could  not  be  exercised  through  an  agedt. 
But  I  think  that  as  long  as  the  original  licensee  is  in  a 
position  to  respond  to  all  damages  and  penalties,  civil 
and  criminal,  imposed  by  the  statute  upon  vendors  of 
liquors  or  connected  with  or  growing  out  of  such  traf- 
fic, he  may  carry  on  the  business  through  an  agent. 
But  he  must  be  in  such  position  that  the  acts  of  such 
agent,  in  respect  to  the  business,  will  in  law  be  his 
acts,  and  for  which  he  and  his  bondsmen  will  be  held 
responsible. 

The  act  of  March  1, 1879,  above  referred  to,  is  the 
charter  of  the  city  of  Falls  City,  as  well  as  of  all  other 
cities  of  the  second  class  and  villages,  in  this  state,  and 
all  official  acts  of  the  mayor  and  council  of  said  city, 
not  expressed  in  or  fairly  intended  by  the  provisions 
of  said  act  or  some  other  general  law  of  the  state  ap- 
plicable thereto,  are  tiUra  vires  and  void. 

The  mayor  and  council  had  the  power  to  grant  a 
lieense  to  the  defendant  only  upon  his  complying  with 
the  terms  and  conditions,  doing  the  acts  prescribed 
in  the  provisions  of  law  above  quoted  for  applicants 
for  licenses,  and  in  the  case  at  bar  it  was  the  duty  of 
the  court  to  have  enquired  whether  the  similated 
license  which  the  defendant  held  was  issued  upon  such 
terms  or  not. 

The  instructions  prayed  by  the  district  attorney  ex- 
press the  law  of  this  case,  so  far  as  they  go,  and  ouglit 
to  have  been  given  in  charge  to  the  jury. 

The  court  erred  in  instructing  the  jury  "that  the 
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license  introdnced  in  evidence  is  sufficient  to  justify 
the  defendant  for  selling  the  liquor  charged  in  the  in- 
dictment." 

The  following  authorities  were  considered  in  coming 
to  the  conclusions  indicated  above :  Thompson  v.  StatCy 
«7  Ala.,  151.  State  v.  Prettyman,  3  Harr.  (Del.),  570. 
Qavlt  V.  State,  34  Ga.,  533.  Godfrey  v.  State,  5  Blackf. 
(Ind.),  151.  Pickens  v.  State,  20  Ind.,  116.  Bunyon  v. 
State,  52  Id.,  320.  Shaw  v.  State,  56  Id.,  188.  Bams 
V.  CommoTmealth,  2  Dana  (Ky.),  388.  Gray  v.  Gommon" 
wealth,  9  Id.,  800.  Krant  v.  State,  47  Ind.,  519.  Com- 
monweaUh  v.  Bryan,  9  Dana,  310.  Commonwealth  v. 
Bramon,  8  B.  Monroe  (Ky.),  374.  Roberts  v.  O'Connor, 
33  Maine,  496.  Hays  v.  State,  13  Mo.,  246.  State  v. 
Bryant,  14  Id.,  840.  Long  v.  State,  27  Ala.,  32.  Leiois 
V.  United  States,  Morris  (la.),  199.  Stokes  v.  Prescott,  4 
B.  Mon.  (Ky).,  87.  Mayby  v.  Bullock,  7  Dana,  337. 
Gibson  V.  Kaiijjield,  63  Pa.  St.,  168.  United  States  v. 
Overton,  2  Cranch  C.  C,  42.  Commissioners  v.  Dough- 
erty, 55  Barb.,  382.  The  People  v.  Acton,  48  Id.,  527. 
Havg  V.  GiUeit,  14  Kan.,  140.  Fell  v.  State,  42  Md., 
71. 


Job  Buchanan,  plaintiff  in  brror,  v.  Charles  G. 
Dorset  and  others,  defendants  in  error. 

1.  Act  for  the  Belief  of  Occupying  Claimants.  To  pro- 
ceed regularly  under  the  "act  for  the  relief  of  occupying  claim- 
ants,'' no  step  should  be  taken  until  final  judgment  in  the 
action  against  such  claimant  has  been  entered. 


:     ESTOPPEL.     Where  a  party  in  an  action  of  ejectment 

elects  to  institute  proceedings  under  the  above  mentioned  act, 
he  is  estopped  from  seeking  relief  by  proceedings  in  error 
against  the  judgment  in  the  former  action. 
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The  defendants  in  error  brought  their  action  in  the 
district  court  of  Gage  county  to  recover  possession  of 
lot  three,  in  block  sixty-five,  in  the  city  of  Beatrice, 
and  to  recover  rents  and  profits  thereof.  The  plaintiff 
in  error  in  his  answer  claimed  title  to  the  premises 
under  a  tax  deed  dated  Feb.  11,  1868,  made  and  re- 
corded more  than  ten  years  prior  to  the  commencement 
of  this  suit,  and  alsos  et  up  the  occupying  claimants^ 
law.  The  case  was  tried  once,  finding  and  judgment 
set  aside,  new  trial  granted,  case  continued  until  next 
term,  at  which  time  it  was  again  tried  by  a  jury,  who 
found  the  defendants  in  error  to  be  the  owners  of  and 
entitled  to  the  possession  of  said  premises.  The  plain- 
tiff^ in  error  moved  to  set  aside  the  verdict  and  for  a 
new  trial,  which  motion  was  overruled.  Thereupon 
the  plaintiff  in  error,  by  his  counsel,  asked  that  a  jury 
be  impaneled  to  assess  the  value  of  the  lasting  and 
valuable  improvements  made  by  him  as  occupying 
claimant,  as  provided  by  law,  which  motion  the  court 
sustained,  and  a  jury  was  duly  impaneled  and  sworn 
as  provided  under  the  occupying  claimants'  act,  and 
the  cause  in  that  behalf  having  been  submitted  to  them, 
the  jury  found  that  the  value  of  the  valuable  and  last- 
ing improvements  on  said  premises  was  the  sum  of 
(935.80;  that  the  value  of  said  lot  without  the  im- 
provements was  $575.08;  that  the  net  annual  value  of 
the  rent  of  said  lot  from  the  time  of  notice  to  surrender 
possession  was  )(53.94.  Thereupon  the  defendant  in 
error  in  open  court  elected  to  pay  for  said  improve- 
ments, and  judgment  was  rendered  in  accordance  with 
the  verdict  under  the  occupying  claimants'  act  To 
review  these  proceedings  the  cause  was  brought  here 
upon  a  petition  in  error. 

Lamby  BiUingsley  ^  Lamberism,  for  plaintiff  in  error, 
argued  entirely  upon  the  admissibility  of  the  evidence 
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under  which  defendants  in  error  claimed  title,  and 
claimed  error  in  the  exclusion  of  tax  deed  offered  by 
plaintiff  in  error  to  sustain  his  claim  of  title. 

Colby  ^  Hazkitj  for  defendants  in  error,  cited  Bige- 
low  on  Estoppel,  508. 

Lake,  J. 

In  the  view  we  take  of  this  case  our  disposal  of  it 
must  turn  upon  the  decision  of  a  single  question,  viz., 
the  first  raised  in  the  brief  of  counsel  for  the  defend- 
ants in  error,  which  is,  that  Buchanan,  by  asking  for 
and  obtaining  relief  at  the  bands  of  the  court  against 
the  successful  plaintiff  below,  under  the  "act  for  the 
relief  of  occupying  claimants,"  waived  all  objections  to 
the  verdict  and  judgment  against  him,  of  which  he  now 
complains.  And  our  decision  of  this  question  must  be 
in  accord  with  what  we  believe  was  the  intention  of 
the  legislature  in  passing  that  act. 

Section  three  (Gen.  Statutes,  501)  provides  "that 
the  court  rendering  judgment  in  any  case  provided  for 
by  this  act,  against  the  occupying  claimant,  shall,  at 
the  request  of  either  party,  cause  a  journal  entry  thereof 
to  be  made,  and  thereupon  a  jury  shall  be  impaneled 
by  the  court  in  the  usual  manner  provided  by  law  in 
civil  cases." 

By  following  sections,  the  jury  thus  impaneled  are 
required  "to  view  the  premises  in  question,  and  then 
and  there,  on  oath  or  affirmation,  assess  the  value  of 
all  lasting  and  valuable  improvements,"  contemplated 
by  the  first  section  of  the  act;  also  all  "damages,  if 
any,  which  the  said  land  may  have  sustained  by 
waste,"  etc.,  and  report  such  finding  to  the  clerk  of 
the  court  at  the  appointed  time,  and  on  this  verdict 
•the  court  is  required  to  render  the  proper  judgment, 
as  in  other  cases. 
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A  careful  examination  of  the  several  provisions  of 
this  statute  leads  us  to  the  conclusion  that,  in  the 
orderly  enforcement  of  it,  final  judgment  in  the  action 
against  the  "occupying  claimant"  should  be  rendered 
prior  to  the  taking  of  any  steps  for  the  ascertainment 
of  the  value  of  his  improvements.  In  other  words  the 
action  for  the  recovery  of  the  land  should  be  first  con- 
cluded, and  the  rights  of  the  parties  to  it  finally  de- 
termined by  judgment  duly  entered  of  record.  And 
until  this  is  done,  there  is  no  foundation  for  taking  a 
single  step,  except  it  be  by  consent  of  parties.  To 
all  intents  the  proceedings  authorized  by  this  statute 
is  a  new  action.  It  requires  the  calling  of  a  new 
jury,  puts  the  parties  to  the  trouble  and  involves 
them  in  the  expense  of  another  trial  of  the  questions 
entirely  foreign  to  those  presented  in  the  action  for 
the  land. 

The  record  before  us  shows  the  proceedings  under 
the  relief  act  to  have  been  somewhat  premature  and 
rather  irregular,  but  there  is  nothing  in  this  particu- 
lar to  affect  our  present  decision.  It  seems  that  at  once 
upon  the  return  of  the  verdict,  finding  the  defendants 
in  error  entitled  to  the  lot,  and  before  judgment  there- 
on, the  plaintiff  in  error  moved  for  a  jury  to  assess  the 
value  of  his  improvements  as  an  occupying  claimant 
By  consent  of  both  parties,  the  same  jury  that  had 
just  served  in  the  ejectment  suit,  was  called,  and,  after 
trial  had,  made  a  finding,  of  which  no  complaint  has 
been  heard,  in  favor  of  the  plaintiff  in  error,  for  eight 
hundred  and  eighty  dollars  and  eighty  cents,  for 
which  amount  judgment  was  duly  rendered  in  his  fa- 
vor. After  asking  and  receiving  all  this  at  the  hands 
of  the  court,  on  the  strength  of  the  result  of  the  for- 
mer action,  should  he  be  permitted  to  question  its  cor- 
rectness? As  we  think,  very  clearly  not.  If  he  be- 
lieved that  the  result  was  unjust  and  erroneous,  and 
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desired  a  review  of  the  proceedings  by  which  it  was 
brought  about,  he  should  have  taken  no  step  showing 
a  voluntary  acquiescence  therein,  but  at  once  pursued 
the  course  open  to  him  by  petition  in  error.  This, 
however,  he  did  not  do,  but  elected  to  recognize  its 
binding  force  by  seeking  and  obtaining  relief  under 
it  Having  done  this  he  is  now  estopped  from  seek- 
ing relief  by  proceedings  in  error. 

Judgment  affirmed. 
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William  W.  Miller,  appellee,  v.  Oliver  P.  Hur-  j;  g; 

FORD  ET  AL.,  and  EeDICK  &  CONNELL,  APPELLANTS. 

1.  Constitutional  Iiaw.      When  the  title  of  an  act  is  ^  ani«n(/ 

a  particular  section  of  a  statute,  the  proposed  amendment  must 
be  germane  to  the  subject  matter  of  the  section  sought  to  be 
amended  or  it  will  be  void. 

2.  Bills.    A  bill   retained  by  the  governor  for  more  than  three 

days  while  the  legislature  was  in  actual  session,  thereby  be* 
came  a  law  under  section  19,  Art.  Ill,  of  the  constitution  of 
1867,  notwithstanding  that  soon  after  it  was  presented  to  him 
for  his  approval,  the  legislature  adjourned  from  the  29th  of 
March  to  the  80th  of  May  of  that  year.  The  constitutional 
restriction  applies  to  an  adjournment  sine  die^  and  not  to  one 
from  time  to  time. 

3.  Taxes:    roRKCLosiNO  lien.     An  action  to  foreclose  a  tax  lien 

may  be  maintained  upon  failure  of  the  tax  title  after  the  time 
for  redemption  has  expired,  and  it  is  unnecessary  before  bring- 
ing such  action  to  test  the  validity  of  the  tax  deed  by  an  action 
at  law. 

Appeal  trom  a  decree  rendered  by  Savage,  J.,  of 
the  district  court  for  Douglas  county. 

£.  Estabrook  and  W.  J,  Connelly  for  appellants,  cited 
Peet  r.  O'Brien,  6  Neb.,  362,  865.      Wemier  v.  Porter, 
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4  K  W.  R.  (Mich.),  806.  The  remedy  of  foreclosure 
was  repealed  by  act  of  1879,  sec.  183,  p.  349.  Saving 
clause  saves  only  rights,  not  remedies.  Sedgwick  on 
Statutory  and  Constitutional  law,  108.  Bennett  v.  Hot- 
gns,  1  Neb.,  419.  Van  Inwagen  v.  Chicago^  61  111.,  31. 
Hunt  V.  Jennings^  5  Blackf.,  196.  Stiirges  v.  Oronmir- 
child,  4  Wheat,  122.  The  act  of  1871,  sec.  7,  Gen. 
Stat.,  986,  and  the  act  of  1876,  p.  107,  are  unconsti- 
tutional and  void.  Sovereign  v.  The  State,  7  Neb.,  410. 
Smails  v.  White,  4  Neb.,  853.  (My  of  Tecumseh  v. 
Phillips,  5  Neb.,  810.  People  v.  Mahanay,  13  Mich., 
494. 

John  D.  Howe,  for  appellee,  cited  People  v.  Hatch,  19 
111.,  288.  Cooley  Const.  Lim.,  152,  and  cases  cited. 
People  V.  Bowen,  30  Barb.,  24.  Opinion  of  Jwiges,  45 
N.  H.,  607.     Opinion  of  the  Judges,  99  Mass.,  636. 

Maxwell,  Ch.  J. 

This  is  an  action  to  foreclose  certain  tax  liens.  The 
plaintiff  alleges  in  his  petition  that  he  purchased  the 
east  one-half  of  the  north-east  quarter  of  the  north-west 
quarter  of  section  22,  township  16  north,  range  18 
east  in  Douglas  county,  being  five  acres  of  ground  sit- 
uate in  the  city  of  Omaha,  on  the  twenty-ninth  day  of 
January,  1876,  for  the  taxes  due  thereon  for  1874, 
amounting  to  the  sum  of  $116.32,  and  for  the  taxes  for 
the  year  1873,  amounting  to  the  sum  of  $67,  and  on 
the  ninth  of  November,  1877,  for  the  taxes  of  1876, 
amounting  to  the  sum  of  $107.34,  and  that  as  pur- 
chaser of  said  land  he  paid  other  taxes  thereon  as  fol- 
lows: 

January  29, 1876,  county  and  state  taxes  for  the  year 
1876;  J369.14. 

January  26,  1876,  county  and  state  taxes  for  1871 
and  1872,  |261. 
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August  21, 1876,  county  and  state  taxes  for  1875, 
(62.60. 

October  31,  1878,  county  and  state  taxes  for  1877, 
$52.70. 

October  31,  1878,  city  taxes  for  1877,  $59.16, 

The  total  amount  being  the  sum  of  $1,141.21. 

That  certificates  of  purchase  were  duly  issued  to  the 
plaintiff,  which,  on  or  about  the  first  day  of  February, 
1878,  were  surrendered  to  the  treasurer  of  said  county, 
and  tax  deeds  in  due  form  were  issued  and  delivered 
to  him,  which  were  afterwards  duly  recorded.  That 
at  the  February,  1879,  term  of  the  district  court  of 
Douglas  county,  in  an  action  to  obtain  possession  of 
said  land,  it  was  held  that  the  plaintift''s  title  to  said 
land  under  said  deeds  had  failed,  and  the  plaintifi 
waives  all  claim  of  title  to  said  land  by  virtue  of  said 
deeds,  except  to  and  for  a  lien  of  the  taxes  paid  as 
aforesaid,  and  that  no  part  of  the  same  has  been  paid, 
etc. 

The  defendants  Redick  and  Connell  in  their  answer 
admit  that  the  plaintiff  purchased  the  lands  in  contro- 
versy on  the  twenty-fourth  of  January,  1876,  "for  cer- 
tain pretended  county,  state,  and  city  taxes  claimed  to 
have  been  levied  for  the  year  1874,  and  also  admit  the 
purchase  for  the  years  1873  and  1876,  and  that  he  re- 
ceived certificates  of  purchase  and  afterwards  tax.deeds, 
which  were  duly  recorded.  That  on  the  twenty-eighth 
of  May,  1878,  the  plaintift'  commenced  an  action  of 
ejectment  against  the  owners  of  said  land,  which  came 
on  for  trial  on  the  third  of  May,  1879,  and  that  said 
plaintiff  intentionally  and  purposely  submitted  said 
cause  to  said  court  and  jury  without  oftering  said  deeds 
or  either  of  them  in  evidence,  and  without  offering  aiiy 
proof  whatever  in  relation  to  said  deeds,  or  their  con- 
tents to  said  tax  purchaser  or  payments,  and  nowhere 
did  it  appear  in  the  pleadings  in  said  cause  or  in  any 
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of  the  tax  proceedings  or  the  record  thereof  that  the 
validity  of  said  tax  deeds  or  the  title  of  said  plaintiff 
acquired  by  reason  of  said  purchases  at  treasurer's  sale 
was  in  any  way  involved,"  etc.  That  after  the  expira- 
tion of  three  days  from  the  rendition  of  the  judgment, 
no  attempt  being  made  to  vacate  the  same,  the  defend- 
ants Redickand  Connell  purchased  said  premises  from 
the  Hurfords,  and  received  warranty  deeds  of  convey- 
ance. It  is  alleged  in  the  answer,  and  denied  in  the 
reply,  that  the  Hurfords  had  a  sufficient  amount  of 
personal  property  in  Douglas  county,  during  the  time 
for  which  the  taxes  were  delinquent,  from  which  the 
aforesaid  taxes  could  have  been  collected.  They  deny 
that  there  was  any  le^al  or  valid  assessment  or  levy  of 
taxes  on  said  real  estate  in  the  years  named. 

On  the  trial  of  the  cause,  a  decree  for  the  sum  of 
tl,688  was  rendered  in  favor  of  the  plaintiffl  The  de- 
fendants Redick  and  Connell  appeal  to  this  court 

In  1871,  the  following  amendment  to  the  revenue 
law  of  1869  was  passed  (Laws  of  1871,  p.  82):  "When- 
ever the  title  acquired  by  a  purchaser  of  real  estate  at 
treasurer's  sale  shall  fail,  the  purcliaser  at  such  sale,  or 
his  heirs  or  assigns,  shall  have  a  lien  on  the  real  estate 
so  purchased  for  the  full  amount  of  the  purchase 
money,  together  with  interest  thereon  from  the  date  of 
such  purchase  at  the  rate  of  forty  per  cent  per  annum, 
until  the  same  is  fully  paid,  and  such  purchaser,  his 
heirs,  or  assigns,  may  pay  all  taxes  lawfully  assessed 
on  such  real  estate  after  such  purchase,  and  when  the 
said  title  shall  fail  may  have  a  lien  for  all  such  taxes, 
together  with  interest  thereon  from  the  time  of  pay- 
ment at  the  rate  aforesaid.  The  lien  hereby  created 
may  be  enforced  in  the  manner  directed  by  law  for 
foreclosing  mortgages."     Gen.  Stat,  986. 

This  act  was  not  signed  by  the  governor,  but  is  cer- 
tified by  the  presiding  officers  of  the  senate  and  house 
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of  representatives.  It  is  objected  that  the  senate  and 
house  adjourned  before  the  expiration  of  three  days 
from  the  time  the  bill  was  presented  to  the  governor 
for  his  approval.  It  appears  from  the  journals  of  the 
two  bodies  that  the  adjournment 'was  had  from  the 
twenty-ninth  of  March,  1871,  to  the  thirtieth  of  May, 
of  that  year,  and  that  the  governor  had  possession  of 
•the  bill  for  more  than  three  days  while  the  legislature 
was  in  session,  it  being  retained  until  June  6, 1871,  the 
legislature  being  in  session  from  May  30th.  The  pro- 
visions of  section  19,  art.  Ill,  of  the  constitution  of 
1867,  apply  to  adjournments  sine  dk^  and  not  to  ad- 
journments from  time  to  time.  But  an  amendment 
must  be  germane  to  the  subject  matter  of  the  act  or 
section  to  be  amended.  Our  constitutional  provision 
that  "no  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"  is  but 
making  inviolable  the  rule  governing  legislative  bodies, 
that  "no  proposition  or  subject  different  from  that 
under  consideration  shall  be  admitted  under  color  of 
amendment."  Experience  has  shown  that  in  the  ab- 
sence of  constitutional  restrictions,  the  rule  at  times  is 
liable  to  be  overthrown,  and  objectionable  and  perni- 
cious legislation  is  the  result.  To  guard  against  this 
evil,  our  constitution  prohibits  more  than  one  subject 
being  embraced  in  a  bill.  And  while  this  provision 
has  sometimes  been  attended  with  inconvenience,  as  in 
case  of  a  revision  of  the  laws,  it  is  a  safeguard  against 
corrupt  or  improvident  legislation,  and  its  effect  has 
been  to  simplify  legislation  and  place  every  bill  upon 
its  true  merits.  But  if,  under  the  pretext  of  amending 
a  section,  a  subject  entirely  foreign  to  the  subject  mat- 
ter of  the  section  to  be  amended  can  be  introduced, 
this  barrier  will  be  entirely  broken  down  and  the  con- 
stitutional guaranty  in  effect  destroyed. 
The  subject-matter  of  section  51  is  to  make  taxes 
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upon  real  property  a  perpetual  lien  thereon  against  all 
persons  and  bodies  corporate  except  the  United  States 
and  this  state.  Any  amendment  to  the  section  in  re- 
lation to  the  lien  or  the  mode  of  enforcing  it  is  valid. 
But  extraneous  matter  not  relating  to  the  subject  of 
the  section  is  in  no  sense  an  amendment,  is  within 
the  inhibition  of  the  constitution,  and  void.  White  v. 
The  Gty  of  Lincoln^  5  Neb.,  516.  Giy  of  Tecumseh  v. 
Phillips,  Id.,  305. 

In  the  year  1875  an  act  to  provide  the  mode  of  fore- 
closing tax  liens  upon  real  estate  in  certain  cases  was 
passed.  Laws  of  1875  page  107.  This  act  merely  reg- 
ulates the  procedure  and  requires  the  action  to  be 
brought  within  live  years  from  the  date  of  the  sale,  and 
is  not  an  amendment.  The  rule  laid  down  in  I^tuzUsv. 
WhitCy  4  Neb.,  855,  and  Sovereign  v.  The  State,  7  Id.,  410, 
therefore  does  not  apply. 

The  proper  construction  of  the  act  of  1875  was  be- 
fore this  court  in  the  case  of  Peet  v.  O^Brien,  5  Neb., 
360,  and  it  was  held  that  the  action  could  not  be  main- 
tained until  after  the  expiration  of  the  time  limited  for 
redemption,  nor  until  the  title  failed.  The  theory  of 
our  revenue  law  is,  that  the  purchaser  at  tax  sale  buys 
the  land.  He  does  not  make  a  mere  loan  of  the 
money  paid,  to  be  repaid  at  a  high  rate  of  interest,  but 
he  purchases  the  land  subject  to  the  right  of  redemp- 
tion at  any  time  within  two  years.  Until  the  time  for 
redemption  has  expired  no  proceeding  can  be  institu- 
ted by  him  to  divest  the  title  of  the  owner  of  the  fee. 
It  is  not  the  policy  of  the  law  that  any  one  should 
forfeit  his  estate,  because  from  misfortune  or  neglect 
he  has  failed  to  meet  the  burdens  imposed  by  the 
government  upon  his  property,  by  a  particular  day. 
And  the  right  of  redemption  is  favored  in  equity  as 
being  in  furtherance  of  justice,  and  is  liberally  con- 
strued.    But  on  the  other  hand  the  burden  of  govern- 
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ment  must  be  borne  by  the  property  within  its  juris- 
diction. These  burdens  are  intended  to  be  imposed 
equally  upon  the  property  of  all.  If  the  property  of 
A  is  liable  for  taxes  thus  imposed^  upon  it,  there  is  no 
reason  why  the  property  of  B  should  not  also  be  lia- 
ble. The  law  therefore  provides  for  the  sale  of  the 
real  property  for  the  delinquent  taxes  due  thereon. 
But  the  authority  to  sell  land  for  taxes  is  a  naked 
power,  and  the  officer  entrusted  with  it  merely  exer- 
cises a  naked  special  authority  which  must  be  strictly 
complied  with.  It  follows,  therefore,  that  before  the 
title  will  pass  by  a  tax  deed  under  such  sale,  there 
must  have  been  a  substantial  compliance  with  the  law 
in  all  the  proceedings  which  have  led  to  it.  Cooley 
on  Taxation,  34.  Blackwell  on  Tax  Titles,  84,  and 
note  2. 

Judge  Cooley  says:  "Tax  sales  are  made  exclusively 
under  a  statutory  power.  The  officer  who  makes 
them,  sells  something  he  does  not  own,  and  which  he 
can  have  no  authority  to  sell  except  as  he  is  made  the 
agent  of  the  law  for  that  purpose.  But  he  is  made 
such  agent  only  by  certain  steps  which  are  to  precede 
his  action,  and  which,  under  the  law,  are  conditions  to 
his  authority.  If  these  fail,  the  power  is  never  cre- 
ated. If  one  of  them  fails  it  is  as  fatal  as  if  all  failed. 
Defects  in  the  conditions  of  a  statutory  authority  can- 
not be  aided  by  the  courts ;  if  they  have  not  been  ob- 
served, the  courts  cannot  dispense  with  them,  and  thus 
bring  into  existence  a  power  which  the  statute  only 
permits  when  the  conditions  have  been  fully  complied 
with."     Cooley  on  Taxation,  824. 

A  failure  of  title  through  a  tax  deed  therefore  fol- 
lows as  a  consequence,  if  any  of  the  essential  steps  in 
the  tax  proceedings  have  not  been  complied  with, — 
that  is,  tlie  power  to  make  the  deed  never  in  fact  ex- 
isted, and  therefore  no  title  passed  by  its  execution. 
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The  want  of  power  may  appear  on  the  face  of  the 
deed  as  in  the  case  of  a  failure  to  recite  the  place  where 
the  tax  sale  was  made.  HaUer  r.  Bldco^  10  Neb.,  36. 
Or  by  the  omission^  of  the  county  seal,  Sutton  v.  Stoney 
4  Id.,  821.  Or  the  deed  may  be  valid  on  its  face,  but 
invalid  from  the  omission  to  take  some  essential  step 
in  the  proceedings.  In  all  these  cases  no  title  passes, 
and  it  seems  unnecessary  to  require  the  purchaser  to 
go  into  a  court  of  law  and  have  his  title  declared 
void  before  instituting  proceedings  to  foreclose.  The 
failure  of  title  flows  from  the  defect  in  the  tax  pro- 
ceedings and  not  from  the  judgment  of  the  court. 
If,  therefore,  there  is  a  failure  of  title  and  an  action 
to  foreclose  the  lien  is  instituted,  and  it  is  alleged  in 
the  petition  that  the  title  has  failed,  issue  may  be 
taken  upon  that  question,  and  if  it  is  found  that 
there  is  a  valid  subsisting  tax  deed  upon  which  the 
claim  of  the  plaintiff  is  founded  the  action  must  be 
dismissed  at  his  costs. 

In  the  case  at  bar  the  judgment  for  the  Harbaughs 
in  the  action  of  ejectment  was  conclusive  upon  the 
defendant  as  to  the  invalidity  of  his  title,  and  there  is 
no  claim  in  the  answer  that  it  is  valid,  as  the  defend- 
ants claim  to  be  the  owners  of  the  land  in  contro- 
versy. 

The  revenue  law  of  1866  made  taxes  upon  real  es- 
tate a  perpetual  lien  thereon,  and  this  provision  was 
retained  in  the  revenue  act  of  1869,  and  in  the  subse- 
quent legislation  of  this  state  upon  that  subject. 

The  act  of  1871  gave  the  purchaser  at  tax  sale  a 
lieu  for  the  purchase  money  and  interest  in  case  his 
title  failed,  and  also  gave  him  a  lien  for  such  taxes  as 
were  lawfully  assessed  after  suchpurcliase.  This  pro- 
vision doubtless  was  enacted'to  encourage  bidding  at 
tax  sales  by  securing  the  purchaser  from  loss  in  case 
his  title  failed.     The  plaintiff  has  paid  the  taxes  due 
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on  the  defendant's  land,  and  justice  as  well  as  the  law 
requires  that  such  money  be  repaid.  No  particular 
objection  has  been  pointed  out  to  the  assessment  or  levy 
of  taxes,  and  they  appear  to  be  valid.  We  are  not 
entirely  clear  as  to  the  right  of  the  plaintiff  to  add  the 
taxes  paid  for  the  years  1870  and  1871  to  his  claim, 
but  no  objection  is  made  to  the  judgment  on  that 
ground. 

The  revenue  law  of  1879  did  not  repeal  the  right  to 
foreclose  tax  liens.  Comp.  i- tat.,  437.  The  plaintiff 
is  entitled  to  a  decree  for  the  money  actually  paid 
by  him  in  purchasing  said  lands  at  tax  sale,  and  for 
taxes  necessarily  paid  upon  such  lands,  together  with 
interest  upon  the  sums  so  paid  at  12  per  cent,  and 
that  said  lands  be  sold  as  upon  foreclosure  of  mortgage 
and  the  proceeds  applied  first  to  the  payment  of  the 
amount  due  and  costs,  and  the  remainder,  if  any,  to 
W.  J.  Connell. 

Judgment  accordingly. 


Louis  T.  Griggs  bt  al.,  plaintiffs  in  error,  v.  John 
LePoidevin  et  al.,  defendants  in  error. 

1.  Pleading :  petition  :  mechanic's  lien.    A  petition,  good  in 

an  action  for  goods  sold  and  delivered,  will  not  be  held  bad  on 
general  demurrer  in  an  action  for  lumber  and  other  building 
materials,  where  the  plaintiff  also  prays  for  a  lien  on  a  build- 
ing. 

2.  Error.    In  all  cases  of  error,  not  of  a  jurisdictional  character, 

before  the  aggrieved  party  can  be  heard  in  a  court  of  error,  he 
should  first  seek  relief  at  the  hands  of  the  court  where  the  error 
has  occurred. 

This  was  an  action  to  foreclose  a  mechanic's  lien 
brought  in  the  district  court  of  Gage  county  by  Le 
27 
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Poidevin  &  Co.  against  Griggs  &  Warner.  The  case 
was  heard  on  demarrer  to  the  petition  before  Wbaver, 
J.,  who  overruled  the  same,  and  defendants  failing  to 
plead  further,  judgment  was  rendered  against  them,  to 
reverse  which  they  brought  the  cause  here  on  a  peti- 
tion in  error. 

W.  H.  Ashby,  for  plaintii&  in  error,  cited  1  Parsons 
on  Contracts,  8.  1  Chitty  Pleading,  294-295.  Phil- 
lips'  Mechanic's  Lien,  440-457.  OrawfordsviUe  r.  Barry 
45  Ind.,  258.  Randolf  v.  OverstoU,  58  HI.,  52.  5  John- 
son, 272.  Broum  v.  Lowell^  79  III,  484.  1  E.  D.  Smith, 
722.  2  E.  D.  Smith,  662.  1  Chitty  PL,  82S-4.  14  B. 
Monroe,  83.     29  Barbour,  201.     10  Nebraska,  265. 

Hale  ^  Hardyy  for  defendants  in  error. 

Cobb,  J. 

The  defendants  below,  plaintiff  in  error,  filed  a  gen- 
eral demurrer  to  the  plaintiffs'  petition,  which  was 
overruled,  and  their  exception  preserved  in  the  record. 
In  their  brief  they  point  out  the  alleged  deficiency  in 
the  petition  to  consist  in  the  want  of  '^the  facts  show- 
ing a  contract."  Upon  referring  to  the  petition  as  set 
out  in  the  record,  I  find  that  after  setting  up  the  part- 
nership on  the  part  of  the  plaintifib  and  defendants, 
and  other  formal  matters,  it  proceeds  as  follows: 
"The  plaintiffs  say  that  on,  to- wit:  the  6th  day  of  Sep- 
tember, 1880,  they  made  a  parol  contract  with  the  de- 
fendants to  furnish  to  the  said  defendants,  Griggs  & 
Warner,  a  quantity  of  lumber  and  building  material 
for  a  certain  one-story  house,"  etc.  *  *  * 
"That  under  and  by  virtue  of  the  contract  aforesaid, 
the  plaintiff  furnished  the  lumber  and  building  mater- 
ial," etc. 

Sec.  1  of  chap.  42  of  the  General  Statutes,  provides 
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that  "any  person  who  shall  perform  any  labor,  or  fur- 
nish any  material  or  machinery  for  the  erection,  repar- 
ation, or  removal  of  any  house,  mill,  manufactory,  or 
other  building  or  appurtenance  by  virtue  of  a  contract 
or  agreement  express  or  implied  with  the  owner  there- 
of or  his  agent,  shall  have  a  lien,"  etc.  I  think  the 
petition 'quite  good  for  the  purpose  of  enforcing  a  lien 
for  building  material.  But  suppose  it  was  defective 
for  that  purpose,  could  such  deficiency  be  taken  ad- 
vantage of  by  demurrer?  I  think  not,  if  it  be  con- 
ceded that  it  is  good  as  a  petition  for  goods  sold  and 
delivered.  And  it  is  not  suggested  that  it  is  defective 
for  the  latter  purpose. 

Plaintiffi  in  error  also  make  the  points  in  their  brief 
that :  "  The  court  had  no  right  to  try  the  case  without  a 
jury."  "  The  judgment  was  rendered  without  default- 
ing the  defendants."  ^^  All  the  issues  must  be  passed 
upon."  And  lastly,  "the  judgment  is  for  more  than 
is  asked  for  by  the  petition." 

It  appears  from  the  record  that  on  the  30th  day  of 
April,  1880,  the  default  of  the  defendants  was  entered 
for  want  of  an  answer,  the  plaintifis  proved  up  and 
judgment  was  rendered,  etc.,  and  on  the  same  day,  on 
motion  and  affidavits  of  defendants'  attorney,  the  default 
and  judgment  were  set  aside  and  leave  given  to  the 
defendants  to  answer  in  thirty  days.  On  the  18th  day 
of  May,  defendants  filed  a  general  demurrer  to  the 
petition.  On  the  14th  day  of  October,  the  demurrer 
was  argued,  and  on  the  15th  was  overruled.  The  de- 
fendants excepted  to  said  opinion  of  the  court,  but  did 
not  ask  further  time  in  which  to  answer.  And  on  the 
16th  day  of  the  same  month,  the  third  day  of  the  term, 
final  judgment  was  rendered.  The  journal  entries  do 
not  show  the  proceedings  to  have  been  entirely  regu- 
lar, and  had  the  proper  steps  been  taken  by  the  defen- 
dants for  their  correction  in  the  court  below,  and  with- 
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out  success,  this  court  might  consider  it  a  proper  case 
for  reversal.  But  it  has  been  often  if  not  uniformly 
held  that^n  all  cases  of  error  not  of  a  jurisdictional 
character,  before  the  aggrieved  party  can  be  heard  in 
a  court  of  error,  he  should  first  seek  relief  at  the 
hands  of  the  court  v^here  error  has  occurred.  This  the 
plaintiffi  in  error  have  failed  to  do.  And  for  that 
reason,  without  specially  approving  of  the  proceedings 
as  shown  by  the  record,  the  judgment  of  the  district 
court  is  affirmed. 

Judgment  affirmed. 


11 


David  Dorrington,  appellee,  v.  Philip  Myers  and 

OTHERS,  appellants. 

Homestead  Exemption.  Under  the  provisions  of  sec.  625  of  the 
code  of  civil  procedure,  unaffected  by  amendment  or  subsequent 
legislation,  D.  entered  into  the  contract  upon  which  Judgment 
was  afterwards  obtained  and  execution  issued,  he  at  that  time 
residing  with  his  sons  and  daughters  on  the  property  in  question 
as  a  homestead.  At  the  time  of  the  attempted  levy  of  the  execu- 
tion on  the  homestead,  his  wife  had  died,  and  not  having  remar- 
69  ^  ried  he  was  residing  on  the  property  as  the  head  of  a  family 

^  ^^  consisting  of  a  married  son  and  his  wife,  the  wife  and  children 

of  another  married  son  who  was  absent  in  the  mining  country, 
and  one  or  more  servant  girls,  ffeld^  that  D.  was  entitled  to 
homestead  exemption. 

Injunction  to  restrain  defendants  from  selling,  upon 
execution,  property  described  in  the  petition,  alleged  to 
be  the  homestead  of  plaintiff!  The  cause  was  brought 
in  the  district  court  of  Richardson  county,  and  upon  a 
hearing  there  before  Weaver,  J.,  decree  was  rendered 
in  favor  of  plaintiff,  from  which  defendants  appeal. 

C.  OiUespk  and  George  P.  Uhl  for  appellants,  cited 
Thompson  on  Homesteads,  sees.  10,  40,  73,  291,  292, 
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293.      Cooper  v.  Cooper ^  24  Ohio  State,  488.     Qunn  v. 
-Barrj^,  15  Wall.,  610. 

Isham  Beavis  and  E.  W.  Thomas^  for  appellee,  cited 
subway  v.  Browny  12  Allen,  84.  Thompson  on  Home- 
stead, sec.  72.     T^son  v.  Reynolds^  52  Iowa,  481. 

Cobb,  J. 

It  is  well  settled  that  the  law  in  regard  to  exemp- 
tions, as  well  as  that  relating  to  stay  of  execution, 
valuation,  or  appraisement  laws  and  other  similar  laws, 
in  force  when  a  contract  is  entered  into,  becomes  the 
law  of  such  contract.  This  principle  has  been  often 
invoked  by  the  creditor  for  his  protection  against  the 
effect  of  subsequent  legislation  which  has  sought  to 
enlarge  the  amount  of  exemptions,  etc.  But  I  know  of 
no  good  reason  why  the  rights  of  the  debtor  should 
not  be  equally  under  the  protection  of  the  law  as  those 
of  the  creditor.  And  if,  as  is  certainly  the  case,  the 
amount  of  property  which  the  debtor  is  allowed  to  hold 
exempt  and  free  from  execution  cannot  be  enlarged  by 
a  statute  passed  after  the  making  of  the  contract,  to  sat- 
isfy which  the  execution  is  issued,  neither  ought  it  to  be 
abridged  or  shorn  of  any  of  its  protecting  attributes  by 
means  of  any  such  subsequent  legislation.  In  the  case 
at  bar,  the  contract,  for  the  satisfaction  of  which  the 
homestead  of  the  plaintiff  is  sought  to  be  taken,  was 
made  while  the  homestead  exemption  provision  as  con-, 
tained  in  the  code  of  civil  procedure  was  in  force  and 
unamended.  Therefore,  in  examining  the  plaintiff's 
claim  to  homestead  exemption  in  this  case,  we  will  only 
consider  the  law  as  it  then  stood,  without  regard  to 
either  of  the  three  several  statutes  which  have  been 
since  enacted  on  that  subject. 

The  provisions  of  law  above  referred  to,  so  far  as  the 
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same  is  necessary  l;o  an  understanding  of  this  case,  are 
as  follows :  "  A  homestead  consisting  of  *  *  *  a 
quantity  of  contiguous  land  not  exceeding  two  lots, 
being  within  an  incorporated  town  or  village,  •  *  * 
owned  and  occupied  by  any  resident  of  the  state,  being 
the  head  of  a  family,  shall  not  be  subject  to  attachment, 
levy,  or  sale,  upon  execution  or  other  process  issuing 
out  of  any  court  in  this  state  so  long  as  the  same  shall 
be  owned  and  occupied  by  the  debtor  aa  such  home- 
stead. 

^^This  section  shall  be  deemed  and  construed  to 
exempt  such  homestead,  in  the  manner  aforesaid,  as 
well  after  as  before  the  death  of  the  debtor,  and  in  the 
event  of  the  death  of  the  debtor,  the  estate  in  such 
homestead  shall  descend  to,  and  be  vested  in,  his  heirs 
at  law  or  legatees,  free  and  divested  from  all  claims,  if 
any,  of  creditors  thereto."    Gen.  Stat.,  616. 

The  word  family  is  defined  by  Webster  to  be  "the 
collective  body  of  persons  who  live  in  one  house  under 
one  head  or  manager,  including  parents,  children,  and 
servants,  as  the  case  may  be,  lodgers  or  boarders." 

It  appears  from  the  testimony  preserved  in  the  bill 
of  exceptions,  that  while  the  provisions  of  the  statute 
above  quoted  were  in  full  force  and  unaffected  by  any 
amendment  or  subsequent  enactment  on  that  subject, 
the  plaintiff  occupied  the  premises  in  question  with  his 
family.  That  his  family  then  consisted  of  his  wife  and 
several  sons  and  daughters.  It  further  appears  that  at 
the  date  of  the  attempted  levy  of  the  execution  on  the 
premises,  the  plaintiff  was  a  widower,  his  wife  having 
died  in  the  meantime,  and  his  family  consisted  of  a 
married  son  with  his  wife,  the  wife  and  children  of 
another  married  son  who  was.  temporarily  absent  in 
the  mining  country,  and  one  or  more  servant  girls. 

Upon  tliis  state  of  facts  and  under  the  section  of  the 
statute  quoted,  the  plaintiff  was,  at  the  date  of  the  at- 


JANUARY  TERM,  1881.  391 

Jobnson  v.  Dinsmore. 

tempted  levy,  the  head  of  a  family  and  entitled  to  the 
benefit  of  the  homestead  exemption  law  as  such. 

While  placing  my  views  of  this  case  upon  the  above 
ground,  I  by  no  means  wish  it  understood  that  the 
plaintiff's  right  to  homestead  exemption  depends  upon 
the  fact  of  his  ability  to  provide  for  his  son  and. 
daughters-in-law,  and  to  hire  servant  girls.  When  as 
the  head  of  a  family  he  entered  into  possession  of  this 
homestead,  he  become  vested,  so  to  speak,  of  a  home- 
stead estate  therein,  which  was  alienable  only  by  sale 
or  abandonment.  Neither  the  death  of  the  wife,  nor 
her  abandonment  of  her  husband,  nor  the  arrival  at 
full  age  and  departure  from  the  parental  roof  of  all 
the  sons  and  daughters,  would  have  the  effect  of  dis- 
mantling the  liomestead  of  the  protection  of  the  ex- 
emption law.  The  judgment  of  the  district  court  is 
affirmed. 

Judgment  affirmed. 


Oakley  Johnson,  plaintiff  in  error,  v.  John 
Dinsmore  and  others,  defendants  in  error. 

1.  Practice:    continuance:    new  trial.    "While  an  applica- 

tion for  a  continaance  is  addreased  to  the  discretion  of  the 
court,  yet  where  a  party  has  been  diligent,  and  it  appears  that 
there  has  been  an  abase  of  discretion,  operating  to  his  prejudice 
in  the  final  determination  of  the  case,  a  new  trial  will  be 
granted. 

2.    :     eyidbnck:     instructions.    Where,  under  the  issue 

made  by  the  pleadings,  proof  of  a  material  fact  devolves  on  the 
defendant,  and  no  testimony  is  offered  on  either  side,  it  is  error 
for  the  court  to  instruct  the  jury  to  find  for  the  defendant. 

Error  to  the  district  court  for  Clay  county.     Tried 
below  before  Weaver,  J. 
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mtlenhouse  ^  Hurd  and  Hayes  ^  Steele^  for  plaintiff 
in  error,  cited  Purrington  v.  Franks  2  Iowa,  565.  State 
V.  Morabacherj  19  Iowa,  155.  State  v.  Painter  ^  Lindley, 
40  Iowa,  298.  Knox  v.  Arnold,  1  Wis.,  70.  B^igh^ 
ley's  K  T.  Digest,  2,  8117,  8118.  AUegre  v.  Md.  Ins. 
Cb.,  6  Harris  &  Johnson,  Md.,  408. 

Brawn^  Ryan  ^  Brown^  for  defendants  in  error,  cited 
Bme  V.  BUlen,  1  Treadway  (S.  C.)  Const,  198.  Kelly 
V.  Saunders^  85  Mo.,  200.  Doe  v.  Johnson,  8  111.  (2 
Scara.),  522.  Babcock  v.  HiU,  85  Barbour,  52.  PuUiam 
V.  Webb,  26  Texas,  95.  Foushee  v.  Lea,  4  Call  (Va.), 
279.  Thurman  v.  Virgin,  18  B.  Mon.  (Ky.),  785.  Mc 
Ginnes  v.  McGinnes,  23  Ga.,  618.  Hensley  v.  LyUe,  5 
Tex.,  497.  Moore  v.  Goelitz,  27  111.,  18.  Day  v.  Gelston^ 
22  ni.,  108.  State  v,  Qvss,  12  Iowa,  66.  Mackubin  v. 
Clarkson,  5  Minn.,  242.  Freeland  v.  Howell,  Anth.,  N. 
Y.,  198.  Orites  v.  Lajiier,  1  Taylor,  16.  Postv.  Wright, 
1  Caines  (K  Y.),  111.  Peebles  v.  Bales,  1  Littell  (Ky.), 
26. 

Maxwell,  Ch.  J. 

In  1878,  the  plaintiff'  commenced  an  action  against 
the  defendant  and  others,  in  the  district  court  of  Clay 
county,  to  recover  the  sum  of  $2,084  damages  for  cer- 
tain goods  levied  upon  and  sold  by  the  defendant  Dins- 
more,  as  sheriff  of  said  county.  The  defendant  in  his 
answer  alleges  that  in  October,  1874,  two  actions  were 
commenced  in  said  court  against  E.  W.  Qrinnell,  one 
to  recover  the  sum  of  $288.96,  and  the  other  the  sum 
of  $1,000,  with  interest;  that  attachments  were  issued 
against  the  property  of  said  Qrinnell  in  said  actions 
and  placed  in  the  hands  of  the  defendant,  as  sheriff, 
who  thereupon  levied  upon  said  property  as  the  goods 
and  chattels  of  said  Qrinnell;  and  that  afterwards 
judgments  were   recovered  in  said  actions  and  said 
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attached  property  sold  under  the  order  of  the  court, 
and  the  proceeds  of  said  sale  paid  into  court  for  the  satr 
isfaction  of  said  judgments.  The  plaintiff  in  reply 
alleges  that  after  the  levy  of  said  attachments,  said 
Griunell  compromised  with  his  creditors  by  executing 
and  delivering  to  a  trustee  for  them,  certain  promissory 
notes  secured  by  mortgage  on  property  belonging  to 
the  separate  estate  of  the  wife  of  said  G-rinnell,  and 
that  thereupon  the  property  in  question  was  released, 
and  afterwards  sold  to  one  Sawtelle.  The  answer  of 
the  defendant  was  filed  on  the  thirteenth  day  of  Octo- 
ber, 1879,  which,  as  is  conceded,  w^as  out  of  time  and 
without  leave  of  court.  No  motion  to  strike  the 
answ^er  from  the  files  was  made,  but  on  the  fifteenth 
day  of  November,  1880,  the  plaintiff  filed  his  reply,  and 
court  being  in  session,  he,  on  the  same  day,  filed  a  mo- 
tion for  a  continuance  supported  by  affidavits.  On  the 
morning  of  the  seventeenth,  the  motion  was  overruled 
and  the  plaintiff  required  to  go  to  trial  at  once.  A 
verdict  was  rendered  in  favor  of  the  defendants,  upon 
which  judgment  was  rendered  dismissing  the  action. 

The  errors  assigned  in  this  court  are  substantially, 
that  the  court  erred  in  overruling  the  motion  for  a  con- 
tinuance, and  in  its  instructions  to  the  jury.  The  affi- 
davits in  question  state  the  testimony  which  the  plain- 
tiff expects  the  absent  witness  to  give,  and  states  facts 
from  which  it  appears  that  such  testimony  is  material, 
and  could  not  be  procured  at  that  term  of  the  court. 
The  affidavits  come  within  the  rules  heretofore  adopted 
by  this  court  and  were  sufficient.  Jameson  v.  ButlcTy  1 
Neb.,  118.  State  v.  Thatch,  5  Id.,  97.  WilUams  v.  The 
State,  6  Id.,  334. 

In  the  case  last  cited  (page  838),  the  court  say:  "If 
the  affidavits  in  support  of  the  motion  in  this  case  were 
such  as  to  show  that  the  ends  of  justice  required  a  con- 
tinuance to  enable  the  accused  to  obtain  material  tes- 
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timony  known  to  exist,  we  should  feel  bound  to  reverse 
the  judgment  on  this  ground  alone." 

It  is  said  that  an  application  for  a  continuance  is 
addressed  to  the  sound  discretion  of  the  court,  and  that 
its  action  thereon  cannot  be  reviewed.  But  this  is 
stating  the  rule  too  broadly.  The  object  of  the  law  is 
to  administer  justice,  and  where  it  clearly  appears  from 
all  the  facts  and  circumstances  in  the  case  that  there 
has  been  an  abuse  of  discretion  operating  to  the  preju- 
dice of  the  party  in  the  final  determination  of  the  case, 
the  court,  in  a  proper  case,  will  grant  a  new  trial.  If 
it  were  not  so,  a  party  might  be  entirely  defeated  in 
his  cause  of  action  or  defense  for  the  lack  of  material 
testimony,  which  a  continuance  would  enable  him  to 
procure.  However  desirable  it  may  be  to  have  busi- 
ness in  court  disposed  of  rapidly,  it  is  Of  much  greater 
importance  that  justice  be  administered,  and' that  the 
court  do  not  become  the  instrument  for  depriving  a 
party  of  his  rights.  In  the  case  at  bar  a  number  of 
continuances  had  already  been  had,  apparently  because 
the  case  was  not  at  issue,  and  this  circumstance  doubt- 
less influenced  the  court  in  overruling  the  motion. 
But  in  our  opinion  sufficient  is  shown  to  entitle  the 
plaintiff  to  a  continuance,  and  that  the  court  erred  in 
overruling  the  motion. 

The  court  gave  the  following  instruction  to  the 
jury:  "Gentlemen  of  the  jury,  the  plaintiflf  having 
oflered  no  evidence,  you  will  find  for  the  defendants. '^ 
Under  the  issue  made  by  the  pleadings  it  devolved  on 
the  defendant  to  show  that  the  goods  levied  upon  be- 
longed to  E.  W.  Qrinnell,  and  as  no  proof  was  offered 
in  the  case,  the  instruction  was  clearly  erroneous. 
The  judgment  of  the  district  court  is  reversed  and  the 
case  remanded  for  a  new  trial. 

Judgment  accordingly. 

Cobb,  J.,  did  not  sit  in  the  case. 
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Albert  Hardy  and  others,  plaintiffs  in  error,  v. 
Eli  Miller,  defendant  in  error. 

1.  Mechanic's  laien.    In  an  action  to  enforce  a  mechanic's  lien 

the  relief  sought  by  enforcing  the  lien  does  not  constitute  a  sep- 
arate cause  of  action. 

2.  Pleading :  dicmurrer  :    parties.    A  demurrer  for  defect  of     |-,^    ~g^j 

parties  defendant  will  not  lie  unless  it  appears  on  the  face  of  the     |_^7  sosj 
pleading  demurred  to  that  necessary  parties  defendant  are 
wanting. 

3.     :    demurrer:  misjoinder.     A  demurrer  for  misjoinder         , 

of  causes  of  action  will  lie  only  where  the  joinder  itself  is  for- 
bidden, such  as  uniting  a  cause  of  action  in  tort  with  one  aris- 
ing upon  contract. 

4.  Judgment :  default.    The  authority  to  render  judgment  by 

default  follows  from  the  failure  to  answer  within  the  time  lim- 
ited by  law,  and  it  is  sufficient />rima/a(;t«  if  it  appear  in  the 
judgment  that  the  defendant  has  failed  to  answer  or  demur. 

6.    Attorney  Fees.    There  is  no  authority  to  allow  attorney  fees 
in  actions  founded  on  instruments  executed  since  June  1,  1879. 

Errop  to  the  district  court  of  Gage  county.  Tried 
below  before  Weaver,  J. 

W.  H.  Ashby,  and  A.  Hardy ^iov  Hardy,  and  Colby  ^ 
Hazleitj  for  Emery,  plaintifts  in  error. 

Sabin  ^  Smith,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  to  enforce  a  mechanic's  lien.  The 
petition  alleges  in  substance  that  on  the  8th  day  of 
October,  1879,  the  plaintift',  Eli  Miller,  entered  into  a 
contract  with  Albert  Hardy  to  build  an  addition  to  his 
dwelling  house  situated  on  lot  12,  in  block  61,  in  the 
city  of  Beatrice;  that  said  contract  was  entered  into 
with  the  full  knowledge  and  consent  of  Mary  Hardy, 
and  that  Albert  and  Mary  Hardy  were  the  owners  of 
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the  premises  in  question.  The  petition  also  alleges 
the  completion  of  the  contract,  the  non-payment  of 
the  amount  due,  the  steps  necessary  to  obtain  a  me- 
chanic's lien,  that  Emery  claims  an  interest  in  the 
premises  and  asks  judgment  for  the  sum  of  $115.00 
and  interest,  and  that  the  said  premises  may  be  sold 
to  satisfy  said  claim.  To  this  petition  Hardy  and 
wife  filed  separate  motions  to  require  the  plaintiff 
to  separately  state  and  number  his  causes  of  action. 
These  motions  were  overruled,  in  which  it  is  claimed 
the  court  erred.  The  motions  were  properly  over- 
ruled. There  is  but  one  cause  of  action  set  forth  in 
the  petition.  The  allegations  as  to  the  steps  taken  to 
obtain  a  mechanic's  lien  do  not  constitute  a  separate 
cause  of  action,  but  merely  show  the  righ  tof  the 
plaintiff  to  have  the  property  in  controversy  subjected 
to  the  payment  of  his  judgment.  These  facts  merely 
affect  the  relief  to  be  obtained  and  not  the  right  to  re- 
cover a  judgment.  If,  however,  a  motion  had  been 
filed  requiring  the  plaintiff  to  state  the  time  of  the 
commencement  and  completion  of  his  labor  under  the 
contract  it  should  have  been  sustained,  as  the  petition 
is  indefinite  in  that  regard. 

Upon  the  motions  being  overruled,  Hardy  and  wife 
filed  separate  demurrers  to  the  petition  upon  the  ground: 
Firsty  that  there  is  a  defect  of  parties  defendant.  Sec- 
ond^ that  there  is  a  misjoinder  of  causes  of  action. 
Thirdj  that  the  petition  does  not  state  a  cause  of 
action.  The  demurrers  were  overruled,  which  is  now 
assigned  for  error. 

A  demurrer  for  defect  of  parties  defendant  will  lie 
only  where  it  appears  on  the  face  of  the  petition  that 
necessary  parties  defendant  are  wanting.  Neil  v.  Board 
of  Trustees^  81  Ohio  State,  15.  As  there  is  no  defect 
of  parties  apparent  on  the  face  of  the  petition,  the 
demurrers  on  that  ground  were  properly  overruled. 
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The  second  ground  of  objection,  that  there  is  a 
misjoinder  of  causes  of  action,  will  lie  only  where  the 
joinder  itself  is  forbidden,  such  as  uniting  a  cause  of 
action  in  tort  with  one  arising  on  contract,  and  has  no 
reference  whatever  to  the  manner  in  which  causes  are 
joined.  Bliss  on  Code  PI.,  sec.  412,  and  authorities  cited 
in  note  1.  As  there  is  no  misjoinder,  the  demurrers 
upon  that  ground  were  properly  overruled. 

The  third  ground  of  objection,  that  the  petition  does 
not  state  a  cause  of  action  is  untenable.  The  statement 
of  facts  is  not  as  definite  as  could  be  desired,  but  the 
remedy  in  such  case  is  by  motion  and  not  demurrer. 

Certain  affidavits  are'filed  stating  that  no  argument 
was  permitted  in  the  court  below  on  the  demurrers, 
that  in  fact  the  cause  was  submitted  without  the 
knowledge  of  Hardy  or  his  attorneys.  But  it  docs 
not  appear  that  he  has  been  prejudiced  thereby  in  any 
manner,  and  it  is  very  clear  that  the  ruling  on  the 
demurrer  is  correct. 

Upon  the  overruling  of  the  demurrers  a  judgment 
was  rendered  in  favor  of  Miller  for  the  sum  of  $122.25 
and  costs,  and  it  is  claimed  that  no  default  was  taken 
against  Hardy  and  wife  before  entering  the  same. 
That  portion  of  the  judgment  is  as  follows:  "Now  on 
this  25th  day  of  October,  a.d.  1880,  it  being  the  tenth 
day  of  the  term,  this  cause  came  on  for  hearing  on  the 
petition,  the  answer,  and  cross  petition  of  the  defend- 
ant, C.  N.  Emery,  and  the  defendants,  Albert  Hardy 
and  Mary  Hardy,  making  default  of  answer  at  4:30 
P.M.,  and  the  evidence,  and  was  submitted  to  the  court, 
on  consideration  whereof,"  etc. 

Section  134  of  the  code  provides  that  "every  mater- 
ial allegation  of  the  petition  not  controverted  by  the 
answer,  and  every  material  allegation  of  new  matter 
in  the  answer  not  controverted  in  the  reply,  shall  for 
the  purposes  of  the  action  be  taken  as  true,"  etc. 
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Section  432  provides  that:  "If  the  taking  of  an 
account,  or  the  proof  of  a  fact,  or  the  assessment  of 
damages,  be  necessary  to  enable  the  court  to  pro- 
nounce judgment  upon  a  failure  to  answer,  or  after  a 
decision  of  an  issue  of  law,  the  court  may,  with  the  assent 
of  the  party  not  in  default,  take  the  account,  hear  the 
proof,  or  assess  the  damages,  or  may  with  the  like 
assent,  refer  the  same  to  a  referee;  master,  or  commis- 
sioner, or  may  direct  the  same  to  be  ascertained  or 
assessed  by  a  jury.  .  If  a  jury  be  ordered  it  shall  be  on 
or  after  the  day  on  which  the  action  is  set  for  trial." 

A  default  is  an  admission  of  the  truth  of  the  facts 
stated  in  the  petition.  McKenzie  v.  PerrUly  16  Ohio 
State,  162.     Deroin  v.  Jmnings^  4  Neb.,  101. 

The  finding  of  the  court  that  Hardy  and  wife  made 
"  default  of  answer"  is  one  of  fact  No  judgment  can 
lawfully  be  rendered  by  default  until  the  time  for  fil- 
ing an  answer  has  elapsed,  and  the  authority  of  the 
court  to  render  such  judgment  follows  from  the  fisiilure 
of  the  defendant  to  answer,  and  not  from  the  particu- 
lar manner  in  which  the  default  entered.  The  essen- 
tial fact  is  the  failure  to  answer,  and  where  this  appears 
in  a  judgment  it  is  suflScient  prima  facU  to  authorize 
the  action  of  the  court,  and  its  proper  action  in  taking 
the  default  will  be  presumed. 

In  the  case  of  Smith  v.  SUviSy  8  Neb.,  167,  the  judg- 
ment did  not  show  that  Smith,  one  of  the  defendants, 
was  in  default.  It  was  as  follows:  "And  now  on  this 
day  this  cause  came  on  to  be  heard  before  the  court 
upon  the  pleadings  and  proof  in  said  cause  contained, 
and  the  court  after  hearing  the  evidence  doth  find  that 
there  is  due  the  plaintiflf,"  etc.  This  was  held  insuflS- 
cient.  But  in  the  case  at  bar  the  judgment  shows  that 
Hardy  and  wife  had  failed  to  answer,  and  this  is  suffi- 
cient prima  facie  to  sustain  the  judgment.  The  court 
found  that  there  was  due  from  Hardy  and  wife  to  the 
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defendant,  C.  K  Emery,  upon  the  note  and  mortgage 
set  up  in  his  cross-petition,  the  sum  of  $218.26,  and 
found  that  the  same  was  subject  to  the  mechanic's  lien 
of  Miller.  The  court  also  allowed  an  attorney's  fee  of 
$21.80  for  foreclosing  the  mortgage.  There  is  no  bill 
of  exceptions,  and  we  are  therefore  unable  to  review 
the  question  of  the  priority  of  liens.  The  allowance 
of  attorney's  fees  seems  to  be  unauthorized.  The  note 
is  dated  November  17,  1879,  and  the  act  repealing  the 
act  for  the  allowance  of  attorney's  fees  took  eftect  June 
1, 1879.  There  was  therefore  no  authority  to  include 
attorney  fees  in  the  claim.  Dow  v.  Updike^  7  N.  W. 
Reporter,  857,  ante  page  97.  The  defendant  Em- 
ery has  leave  to  remit  the  attorney  fees  from  the  de- 
cree withiii  thirty  days  from  this  date,  and  upon  con- 
dition that  such  remittitur  is  made  the  judgment  of 
the  court  below  is  affirmed.  In  case  the  defendant 
Emery  fails  to  enter  such  remittance  as  above  pro- 
vided, the  decree  of  foreclosure  of  the  mortgage  is 
reversed  and  the  cross  petition  remanded  for  further 
proceedings. 

Judgment  accordingly. 


Caroline  Q.  Boyce,  plaintiff  in  error,  v.  Peter  4i  SS 

Berger,  defendant  in  error. 

One  Boyce  purchased  certain  lands  at  tax  sale,  and  afterwards  re- 
ceived tax  deeds  therefor ;  6.  purchased  the  lands  at  sheriff's 
sale,  and  afterwards  promised  orally  to  pay  an  agent  of  Boyce 
the  principal  and  ten  per  cent  interest  for  the  amount  paid  at 
the  tax  sale  Boyce  surrendered  nothing,  and  nothing  was 
done  under  the  agreement.  Held,  That  it  could  not  be  en- 
forced. 

Error  to  the  district  court  for   Nemaha  county. 
Tried  below  before  Pound,  J. 


400   SUPREME  COURT  OF  NEBRASKA, 

Boyce  v.  Ber^r. 

J.  H.  Broody  and  T.  i.  Schick^  for  plaintiff  in  error. 
A  past  consideration  or  a  moral  obligation  is  a  suffi- 
cient consideration  for  a  promise.  1  Pars,  on  Cont., 
471-2  and  note  d.  Gleason  v.  Dyke,  22  Pick.,  893. 
Payment  of  taxes  was  a  moral  obligation  resting  on  de- 
fendant Pay  ment  by  plaintiff  was  for  his  benefit.  PettU 
V.  Blacky  8  Neb.,  62.  Her  v.  Colson,  8  Neb.,  331.  Wood 
V.  HelmeTj  10  Neb.,  65.  See  also  Wells  v.  Mann,  45  N. 
Y.,  327.  Hudsm  v.  Busby,  48  Mo.,  86.  FiUson  v. 
Noyes,  48  N.  H.,  294. 

Stevenson  ^  Murfin,  for  defendant  in  error.  The 
transaction  is  within  the  statute  of  frauds.  Rose  r. 
O'Linn,  10  Neb.,  367,  and  cases  cited.  Parker  v.  Craney 
6  Wend.,  648.  See  also  Lewis  v.  Simons,  1  Handy,  82. 
Updike  V.  THim,  13  N.  J.  Equity,  151.  Tooley  v.  Wind- 
ham, Cro.  Eliz.,  206.    Mills  v.  Wyman,  3  Pick.,  207. 

Maxwell,  Ch.  J. 

This  is  an  action  to  recover  upon  an  alleged  verbal 
promise  to  repay  money  paid  for  lands  purchased  at 
taxT  sales.  The  plaintiff  alleges  in  her  petition  that  in 
the  year  1875  she  purchased  at  private  tax  sale  certain 
real  estate  in  Nemaha  county  for  the  taxes  of  1871, 
1872,  and  1873,  and  also  paid  the  taxes  due  on  said 
lands  for  the  year  1874,  and  that  said  lands  were  not 
redeemed,  and  that  after  the  expiration  of  two  years 
from  the  date  of  said  sale  she  received  a  tax  deed 
therefor  in  due  form,  which  was  afterwards  recorded. 
That  on  the  3d  day  of  June,  1874,  the  defendant  re- 
ceived a  deed  of  said  premises  from  the  sheriff  of  said 
county,  and  thereby  became  the  owner  of  said  prem- 
ises subject  to  all  taxes  and  liens  thereon.  That  by 
reason  of  irregularities  in  the  assessment  and  proceed- 
ings there  was  doubt  as  to  the  validity  of  her  tax  deeds 
and  the  rights  of  the  plaintiff,  and  on  the  6th  day  ot 
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May,  1878,  the  plaintiff  and  defendant  mutually  agreed 
to  compromise  said  claims,  the  defendant  verbally 
promising  to  pay  her  the  amount  expended  in  purchas- 
ing said  land  and  in  payment  of  taxes  thereon,  together 
with  ten  per  cent  interest,  etc.  This  agreement  is  de- 
nied in  the  answer.  There  are  other  allegations  in  the 
petition  which  we  do  not  deem  it  necessary  to  notice, 
as  the  plaintiff  roust  recover,  if  at  all,  under  the  issue 
upon  the  promise  above  set  forth.  On  the  trial  of  the 
cause  the  court  found  "  that  defendant  promised  the 
plaintiff's  agent  to  pay  plaintiff*  the  amount  which 
plaintiff  has  paid  out  for  taxes  on  the  land  mentioned 
in  the  petition,  but  that  said  taxes  were  void  and  not  a 
lien  on  said  land,  and  that  the  defendant  was  not  per- 
sonally liable  to  pay  said  taxes,  nor  were  they  a  charge 
on  said  land  at  the  time  of  said  promises,  and  that  the 
defendant's  promises  were  without  consideration,  and 
find  as  a  conclusion  of  law  that  the  defendant  is  not 
liable  on  said  promises,"  etc. 

The  prevention  of  litigation  is  a  sufficient  considerar 
tion  to  support  a  mutual  compromise  of  claims,  and  a 
court  will  not  inquire  into  the  relative  value  of  the 
claims  for  the  purpose  of  setting  the  same  aside  where 
no  undue  means  have  been  used  to  obtain  in  settle- 
ment. 1  Parsons  on  Contr.  (6th  ed.),  438-9,  and  cases 
cited.     1  Smith's  L.  C.  (6th  Am.  ed.),  552. 

A  parol  agreement  of  compromise  which  has  been 
executed  is  of  equal  effect  with  one  in  writing.  But 
it  will  scarcely  be  contended  that  a  mere  verbal  agree- 
ment to  compromise,  not  founded  on  any  consideration 
or  under  which  no  right  has  been  surrendered,  pos- 
sesses such  validity.  The  waiver  or  abandonment  of 
one  right  may  be  a  sufficient  foundation  for  the  acqui- 
sition of  another.  But  what  right  has  the  plaintiff 
abandoned  in  this  case?  There  is  not  a  particle  of  tes- 
timony tending  to  show  that  she  has  assigned  or  offered 
28 
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to  assign  her  right,  or  convey  her  titld'derived  from  the 
tax  deeds  and  payment  of  taxes,  to  the  defendant  If 
the  plaintiff,  in  pursuance  of  the  alleged  compromise, 
had  conveyed  her  interest  in  the  premises  to  the  defend- 
ant, and  he  had  accepted  such  conveyance,  he  would 
be  compelled  to  pay  the  consideration  agreed  upon. 
And  the  contract  being  fairly  made  in  settlement  of  a 
doubtful  claim  valid  on  its  face,  the  court  would  not 
enquire  whether  any,  or  what  title,  passed  by  the  con- 
veyance. But  the  deeds  being  valid  upon  their  face, 
thereby  cast  a  cloud  upon  the  defendant's  title,  and  it 
is  not  sufficient  merely  to  introduce  testimony  tending 
to  show  their  invalidity.  The  plaintiff  must  show  a 
performance  upon  her  part  of  the  terms  of  the  alleged 
compromise,  and  this  she  has  failed  to  do.  She  still 
retains  her  tax  deeds  and  whatever  rights  she  may  have 
obtained  under  them,  and  also  her  claims  for  taxes  paid 
in  1874.  Whether  the  defendant  can  defeat  such  tax 
deeds  by  refusing  to  pay  his  taxes  after  he  obtained  a 
sheriff's  deed  for  the  land,  and  apparently  had  posses- 
sion thereof,  and  permitting  the  land  to  be  sold  and 
obtaining  tax  deeds  subsequent  to  the  plaintiff,  is  a 
question  not  before  the  court.  The  finding  of  the 
court  that  the  plaintiff's  tax  deeds  are  void,  is  entirely 
unauthorized  by  the  pleadings.  A  judgment  is  con- 
clusive only  as  to  the  matters  directly  in  issue,  and  is 
not  evidence  of  any  matter  which  came  collaterally  in 
question.  The  question  at  issue  is  tl^e  existence  of  the 
compromise,  not  the  validity  of  the  tax  deeds;  but  as 
such  finding  might  operate  to  the  prejudice  of  the 
plaintifi*  in  an  action  under  her  deeds,  it  is  set  aside. 
As  in  our  opinion  the  plaintiff  has  failed  to  establish 
the  essential  facts  to  entitle  her  to  recover,  the  judg- 
ment must  be  affirmed. 

Judgment  affibmsd. 
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The  State  v.  Richardson  County. 

The  Statb  op  Nebraska,  bx  rbl.  Philip  Myers,  v. 
The  Commissioners  of  Richardson  County. 

1.  County  Commissioners:    bbdemption  from  tax  sals. 

County  commissioners  have  no  control  over  moneys  collected 
by  the  county  treasurer  on  redemption  of  lands  from  tax  sale. 
Such  funds  are  required  to  be  held  by  the  treasurer  "subject  to 
the  order  of  the  purchaser,  his  agent,  or  attorney." 

2.     .    And  when  money  is  wrongfully  exacted  in  the  nominal 

redemption  of  lands,  where  no  sale  was  in  fact  made,  to  the  ' 
extent  of  the  taxes  and  interest  actually  due,  it  is  a  payment; 
beyond  this  it  is  an  unauthorized  exaction,  for  which  the  treas- 
urer but  not  the  county  is  liable. 

Original  application  for  mandamus. 

C.  Oillespie  and  George  P.  Vfdy  for  the  relator. 

W.  S.  Stretchy  for  respondent 

Lakb,  J. 

The  money,  for  which  it  is  sought  to  compel  the 
respondents  to  draw  their  order  upon  the  county 
treasurer,  was  paid  by  the  relator  under  the  erroneous 
belief  that  it  was  necessary  in  order  to  redeem  his  land 
from  a  tax  sale.  It  seems  that  the  books  of  the  treas- 
urer's office  showed  a  formal  sale  of  the  land  to  one 
Miles,  who,  however,  repudiated  it,  and  it  is  now  con- 
ceded that  no  sale  was  in  fact  made,  and  that  the 
treasurer  was  wrong  in  exacting  the  payment. 

But  the  county  commissioners  have  no  control  over 
moneys  thus  collected  by  the  treasurer.  In  case  of  an 
actual  sale  for  taxes,  the  money  paid  on  redemption  is 
required  to  be  held  by  the  treasurer,  "subject  to  the 
order  of  the  purchaser,  his  agent,  or  attorney."  Sec. 
64,  Gen.  Stat,  922.  And  it  appears  from  the  facts  of 
this  case  that  of  the  money  so  paid  by  the  relator,  all 
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over  and  above  the  amount  of  taxes  and  interest  actu- 
ally due,  18  held  and  designated  by  the  treasurer  as 
"the  Miles  redemption  fund,"  so  termed  from  the 
name  of  the  pretended  purchaser.  This  nominal  re- 
demption, to  the  extent  of  the  taxes  and  penalty  due 
to  the  public,  was  in  eflfect  but  a  mere  payment;  beyond 
this  it  was  an  unauthorized  exaction,  for  which  the 
treasurer  rendered  himself  liable  to  the  relator.  Doubt- 
less the  money  demanded  ought  to  be  paid  over,  but 
there  is  no  warrant  of  law  for  the  commissioners  to 
draw  an  order  for  that  purpose.  It  is  a  matter  which 
concerns  only  the  relator  and  the  officer  by  whom  he 
has  been  wronged  and  bis  sureties.  To  them  he  must 
look  for  redress;  he  has  no  valid  claim  against  the 
county. 

Writ  dbnibd. 


BqUIRB    BlAZIER,    PLAmTIPF    IK    BRROR,    V.    JOHK    D. 

Johnson  and  Pier  Benson,  defendants  in  brror.  ' 

1.  Action  to  Recover  Real  Property:    xquitablb  defense 

TO.  In  an  action  by  the  holder  of  the  title  in  fee  for  the  recov- 
ery of  real  property,  the  defendant  may  interpose  an  equitable 
defense.  But  to  avail  him  his  equity  must  be  superior  to  that 
of  the  plaintiff. 

2.  :  .  The  plaintiffs  purchased,  paid  for,  and  ob- 
tained from  the  state  a  deed  in  fee  simple  to  two  lots  in  Lincoln. 
The  defendant  claimed  that  under  the  law  regulating  the  dis- 
posal of  these  lots  he  himself  was  entitled  to  a  conveyance,  on 
paying  their  appraised  value,  which  was  much  less  than  the 
plaintiffs  had  paid.  Held^  1.  That  a  tender  by  him  to  the  state 
of  the  appraised  value,  after  the  sale  and  conveyance  to  the 
plaintiffs,  was  unavailing.  2.  That  in  asserting  his  equity,  if 
he  had  it,  he  should  have  made  and  proved  a  tender  to  the 
plaintiffs  of  at  least  that  amount,  together  with  interest  thereon 
from  the  time  of  their  purchase,  under  the  rule  that  he  who 
seeks  equity  must  do  equity. 
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8.  Statute  of  Frauds :  balk  or  interest  ik  land.  Ab  be- 
tween the  parties  to  it,  and  their  privies,  a  contract  for  the  sale 
of  land,  or  of  any  interest  therein,  need  not  be  either  witnessed 
or  acknowledged  to  be  effective. 

4.  Statute  of  Iiiinitations.  As  against  the  state,  the  rule  of 
the  English  common  law* expressed  by  the  maxim,  nullum  tenu 
pus  oceurrit  regi^  obtains,  and  the  statute  does  not  run. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

James  JE.  PkUpott  and  James  L,  Galdwell,  for  plaintiff 
in  error.  Evidence  shows  Blazier  made  a  good  tender. 
Refusal  to  accept  cannot  prejudice  him.  Lytle  v.  State 
of  Arkansas^  9  How.,  814.  Patent  to  Benson  passed  no 
title  as  against  possession  and  claim  of  Blazier.  Stark 
V.  StarrSy  6  Wall.,  402.  The  right  granted  under  the 
act  of  1869  is  analagous  to  a  homestead  right  and  is 
not  assignable.  Ikiwsonv.  MerriUe^  2  IS  eh.  ^  118.  Fraud 
may  be  shown.  FranUin  v.  KeUey^  2  Neb.,  79.  1 
Greenleaf  Ev.,  sec.  284.  Huston  v.  Walker^  47  Cal., 
484.  Patent  for  land  reserved  from  sale  is  void. 
Morton  v.  Nebraska,  21  Wall.,  660.  The  action  is 
barred.  Yetzel  v.  Thoman,  17  Ohio  State,  182.  Hor- 
bach  V.  Miller,  4  Neb.,  46.  Smilie  v.  Biffle,  2  Penn.  State, 
62. 

A.  Q.  Scott  and  J.  R.  Webster,  for  defendants  in  error. 
The  action  is  not  barred.  Morton  v.  Green,  2  Neb., 
461.  Lessee  of  Dresback  v.  McArthur,  7  Ohio,  146. 
Duke  V.  Thomson,  16  Id.,  34.  Equity  would  require 
not  merely  a  tender  of  the  sum  paid  June  3,  1869,  by 
defendants  in  error,  but  interest  to  the  time  of  tender 
and  taxes  paid.  Stalnaker  v.  Morrison,  6  Neb.,  863. 
Pettit  V.  Black,  8  Neb.,  52.  Blazier  tenders  nothing, 
and  has  no  equity.  Patent  is  paramount  evidence  of 
title  and  will  prevail,  except  an  older  title  of  the  same 
character  be   proven.     BagneU  v.  Broderick,  13  Pet., 
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436,  449-51.     U.  S.  v.  Stone,  2  Wall.,  525,  532.     SA^ 
ley  V.  Cowan,  91  U.  S.,  330,  388. 

Lake,  J. 

This  was  an  action  for  the  recovery  of  two  lots  in 
the  city  of  Lincoln.  In  his  answer  the  plaintiff  in 
error  conceded  that  the  legal  title  was  in  the  defend- 
ants in  error,  but  pleaded  in  bar  of  their  claim,  first, 
the  statute  of  limitations,  and,  second,  that  he  himself 
was  well  entitled  to  the  lots  by  virtue  of  his  occupancy 
and  improvement  thereof  under  the  act  of  the  legisla- 
ture of  February  15th,  1869 :  "  For  the  relief  of  persons 
who  have  improvements  upon  state  lots  in  the  town  of 
Lincoln."  Laws  1869, 247.  And  in  this  behalf  he  avers 
that  the  state  officers  having  the  disposal  of  these  lots, 
in  disregard  of  his  rights,  fraudulently  sold  them  to 
the  defendants  in  error,  who  were  purchasers  with 
notice  of  his  equities.  This  sale  was  made  and  the 
title  passed  from  the  state  by  deed  to  Pier  Bebson,  one 
of  the  defendants  in  error,  April  4th,  1870. 

In  ejectment  this  title  from  the  state  by  deed  in  fee 
should  of  course  prevail,  unless  overborne  by  the  supe- 
rior equity  of  the  plaintiff  in  error.  It  is  now  settled 
law,  and  conceded  to  be  so  by  the  defendant's  counsel, 
that  a  defendant  in  ejectment  may  interpose  an  equita- 
ble defense  to  defeat  a  recovery  by  the  holder  of  the 
legal  title.  But  to  avail  him,  his  equity  must  of  course 
be  superior  to  that  of  the  bolder  of  the  fee.  Has  Bla- 
zier  shown  such  equity  in  himself,  or  even  made  such 
a  case  by  his  proofs  as  would  support  a  finding  by  a 
jury  that  he  had?     Most  clearly  not,  as  we  think. 

In  addition  to  the  fact  of  Blazier's  settlement  upon 
and  improvement  of  these  lots^  of  which  there  is  no 
controversy,  his  answer  sets  forth  that  he  tendered  to 
the  proper  state  officers  the  amount  *at  which  they  had 
been  valued  under  the  act  above  referred  to.     But  it 
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will  be  noticed  that  the  time  of  making  this  tender  is 
n>t  stated.  In  his  testimony,  however,  he  said,  "it 
was  the  last  of  April  or  the  first  of  May"  that  he  made 
it,  which  was  at  least  several  days  after  the  title  had 
passed  from  the  state  by  the  conveyance  to  Benson. 
This  tender,  therefore,  even  if  it  were  made,  of  which 
there  is  considerable  doubt  under  the  testimony,  was  a 
useless  act,  for  the  state  had  already  received  payment 
and  had  no  title  to  convey. 

In  this  condition  of  things  respecting  the  lots,  to 
iwsert  his  equity,  if  he  had  it,  against  the  defendants 
in  error,  Biuzier  should  have  made  and  proved  a  ten- 
der to  them  of  at  least  the  appraised  value  of  the  lots, 
which  the  answer  conceded  the  defendants  in  error  had 
paid,  together  with  interest  on  that  amount  from  the 
time  of  payment.  But  he  did  not  do  this.  He  has 
Tuade  no  offer  to  reimburse  them  for  any  portion  of 
their  expenditure  of  fifteen  hundred  dollars  in  paying 
for  the  lots  of  which  he  now  seeks  to  deprive  them  by 
what  he  claims  is  a  superior  equity.  In  other  words, 
he  demands  the  judicial  establishment  of  his  owner- 
ship of  the  property  as  against  those  whom  he  admits 
have  bought  and  paid  for  itj  without  the  payment  of  a 
single  dollar  by  himself.  To  accord  liim  this,  it  seems 
to  us,  would  require  a  total  disregard  of  the  common 
maxim,  that  one  who  seeks  equity  must  be  willing  and 
ready  to  do  equity.  In  this  particular  we  find  both 
the  answer  and  the  evidence  adduced  by  the  plaintiff 
in  error  to  be  decidedly  wanting. 

But  there  is  still  another  equally  potent  objection  to 
this  claim  of  equity  by  the  plaintiff  in  error.  It  is 
'  shown  beyond  all  question,  that  prior  to  the  time  of 
the  conveyance  by  the  state  to  Benson,  the  plaintiff  in 
error  sold  his  entire  interest  in  the  lots  to  one  Kahn, 
who  in  turn  transferred  it  to  the  defendants,  whereby 
they  were  enabled,  on  making  the  payment  of  fifteen 
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hundred  dollars,  which  amount  the  answer  admits  they 
paid,  to  procure  from  the  state  the  conveyance  of  the 
legal  title  through  a  deed  from  the  officers  appointed 
to  make  it  It  is  now  said  that  of  this  money  only  three 
hundred  and  fifty  dollars  found  its  way  into  the  state 
treasury.  This  may  be  so,  but  it  is  a  matter  not  in- 
volved in  this  controversy,  and  upon  which  we  can 
express  no  opinion.  At  all  events,  whatever  the  truth 
may  be  concerning  this  part  of  the  transactions  res- 
pecting these  lots,  it  cannot  affect  the  rights  of  Johnson 
and  Benson,  who  were  doubtless  purchasers  in  good 
faith.  Even  if  Kahn,  and  certain  state  officials,  or 
either  of  them,  retained  the  residue,  as  is  suggested, 
that  should  not  be  permitted  to  prejudice  those  not 
shown  to  have  been  parties  to  the  fraud.  It  is  a  matter 
that  does  not  concern  the  issues  with  which  we  are  here 
dealing.  Again,  it  is  possible  that  Blazier  was  wronged 
in  his  dealing  with  Kahn,  although  it  is  not  clear  from 
the  evidence  before  us  that  he  was,  but  even  if  he  were, 
it  must  be  remembered  that  it  was  through  this  deal- 
ing— this  sale  of  Blazier's  interest  in  the  lots — that  the 
defendants  in  error  were  induced  to  make  their  pur- 
chase, and  to  part  with  their  money. 

The  evidence  shows  that  the  assignment  of  Blazier's 
interest  in  the  lots  to  Kahn  was  in  writing.  Counsel 
urged  against  it,  however,  that  it  was  not  witnessed 
and  acknowledged,  and  therefore  passed  no  title.  It 
is  true  that  such  an  instrument  would  not  convey  the 
fee,  but  this  Blazier  did  not  have  to  convey,  it  was  then 
in  the  state.  Being  in  writing  and  signed  hy  him,  it 
fully  answered  the  requirements  of  the  statute  of 
frauds,  and  was  effective  to  pass  all  the  interest  he  then 
had.  As  between  the  parties  to  it,  and  their  privies,  a 
contract  for  the  sale  of  land,  or  of  any  interest  therein, 
need  not  be  either  witnessed  or  acknowledged  to  be 
effective. 
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Afi  to  the  plea  of  the  statute  of  limitations,  that,  very 
clearly,  was  bad.  This  statute  required  an  adverse 
occupancy  of  ten  years  duration,  before  the  bringing 
of  the  action,  to  constitute  a  bar.  It  is  clear  that  while 
the  state  owned  the  lots — ^although  Blazier  had  taken 
possession — the  statute  did  not  run.  As  against  the 
state  the  rule  expressed  in  the  English  common  law  by 
the  maxim,  nullum  temjms  occurrit  regi^  obtains.  And  as 
before  shown,  according  to  the  answer,  which  in  this 
particular  was  sustained  by  the  evidence,  the  state 
parted  with  the  title  April  4th,  1870,  and  the  action 
was  commenced  in  May,  1878,  so  that,  at  most,  the 
statute  could  have  run  only  a  little  over  eight  of  the 
ten  j^ears  required. 

Being  of  opinion  that  no  defense  was  shown  either 
by  the  answer  or  the  evidence  as  against  the  legal  title 
held  by  the  defendants  in  error,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

Cobb,  J.,  having  been  of  counsel  below,  did  not  sit. 


I  11    409 
1  18      66 


Thomas  J.  Wells,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1-  Criminal  Law:  tjcrdict:  nonsK-STEALiNo.  The  prisoner 
was  indicted  and  convicted  of  the  crime  of  horse-stealing.  A 
motion  was  made  to  set  aside  the  verdict  and  for  a  new  trial, 
one  of  the  grounds  heing  the  mistake  of  certain  of  the  jurors, 
as  shown  by  their  affidavit,  which  was  in  sub&tance  that  they 
supposed  the  offense  to  amount  only  to  petit  larceny  if  the  value 
of  the  animal  stolen  were  ret\irned  by  them  as  being  less  than 
thirty-five  dollars;  that  "they  did  not  intend  to  convict  the 
said  defendant  of  a  felony,  but  that  the}*  intended  to  convict 
him  of  petit  larceny  only,"  and  that  they  "  were  of  the  opinion 
that  the  said  defendant  was  not  guilty  of  a  greater  crime  than 


410      SUPREME  COURT  OF  NEBRASKA, 

Wells  V.  The  State. 


petit  larceny.''    Held^  tfatit  this  mistake  of  the  jurors  furnished 
no  ground  for  setting  the  verdict  aside. 

In  the  crime  of  horse-stealing  the  distinction  of  grand 


and  petit  larceny,  which  exists  in  j^e  theft  of  other  species  of 
personal  property,  is  not  known.     The  character  of  the  crime  is 
the  same  whether  the  value  of  the  animal  be  five  hundred  or 
only  twenty  dollars. 
:     CHARGE  TO  JURY:    INSANITY.     It  is  not  error  for  a 


court  to  refuse  to  instruct  upon  the  matter  of  the  prisoner's 
Ranity,  when  there  is  no  evidence  tending  to  show  that  he  is 
insane. 

4.  :  kvidkxce:  chattel  iffosTaAos.  To  disprove  the  alle- 
gation of  ownership  of  the  horse,  as  alleged  in  the  indictment, 
the  prisoner  offered  in  evidence  a  chattel  mortgage,  or  bill  of 
sale,  of  the  animal  to  a  third  party,  executed  while  he  was  the 
acknowledged  owner,  and  which  antedated  the  sale  under 
which  the  alleged  owners  claimed.  This  was  excluded  on  the 
ground  of  immateriality.  Held^  that  the  instrument  was  ma- 
tecittl,  und  its  exclusion  erroneous. 

Error  to  the  district  court  of  Fillmore  county. 
Tried  there  before  Weaver,  J.,  upon  an  indictment 
against  Wells  for  horse-stealing.  Verdict  of  guilty 
and  that  value  of  horse  stolen  was  $21.  Wells  moved 
for  a  new  trial,  assigning  as  one  ground  of  the  same 
that  the  jury  had  rendered  a  verdict  under  a  misappre- 
hen8io^l  of  the  legal  effect  of  the  same.  This  ground 
was  supported  by  the  joint  affidavit  of  nine  of  the  jury, 
who  made  oath  that  they  did  not  believe  Wells  guilty 
of  a  felony,  and  did  not  and  would  not  so  find,  and  that 
a  verdict  so  finding  was  not  their  verdict  This  afii- 
davit  was  made  and  filed  immediately  on  the  termina- 
tion of  the  trial.  The  court  overruled  the  motion  and 
entered  judgment  on  the  verdict  and  sentenced  the 
prisoner  to  six  years  confinement  in  the  penitentiary. 

James  Laird  and  John  Barsbj/j  for  plaintiff  in  error. 
The  affidavit  of  the  jurors  was  competent  Mqffait  v. 
Bowman,  6  Gratt,  219.     United  States  v.  Reid,  12  How- 


JANUARY  TERM,  1881.  411 

Wells  V.  The  State. 

ard,  361.  Norris  v.  State,  3  Humphrey,  333.  Cochran 
V,  State,  7  Humphrey,  43.  Farrer  v.  State,  2  Worden 
(Ohio),  54.  Graham  and  Waterman  on  New  Trials, 
1433.  Packard  v.  Unfted  States,  1  Green  (Iowa),  255. 
State  V,  Hascall,  6  New  Hampshire,  325.  The  chattel 
mortgage  should  been  admitted  in  evidence.  2  Whar- 
ton Grim.  Law,  1818.  Commonwealth  v.  Morse,  24  Mass., 
217.    Id.  V.  Manly,  12  Pick.,  173. 

C,  J.  DUworth,  Attorney  General,  with  X  W.  EUer, 
for  the  State.  Juror's  affidavit  not  receivable  to  im- 
peach their  verdict.  Stanton  v.  The  State,  13  Ark.,  317. 
People  V.  Hartung,  4  Park.  Cr.,  256.  The  mortgage, 
had  it  been  introduced  in  evidence,  would  not  have 
shown  the  title  of  the  horse  in  Barsby.  The  title 
(proved  by  the  state)  to  the  horse  was  a  legal  title,  and 
the  mortgage  being  rejected  was  no  prejudice  to  the 
rights  of  the  prisoner.  Ward  v.  People,  3  Hill  (N.  Y.), 
^96.  People  v.  Sprick,  1  Parker  Cr.,  829.  People  v. 
Bennett,  36  N.  Y.,  117.  Owen  v.  State,  6  Hump.  (Tenn.), 
330.  Hill  V.  State,  1  Head  (Tenn.),  454.  Langford  v. 
State,  8  Tex.,  115.  State  v.  Bardisan,  75  N.  C.,  203. 
Blackburn  v.  State,  44  Tex.,  450.  Cox  v.  State,  43  Tex., 
101.  State  V.  Pettis,  63  Me.,  124.  Mosley  v.  State,  42 
Tex.,  78.  Petre  v.  State,  35  N.  J.  L.,  64.  State  v.  Mid- 
fen,  30  Iowa,  203. 

Lake,  J. 

There  was  no  error  in  refusing  to  set  aside  the  ver- 
dict on  the  affidavit  of  the  nine  jurors  of  the  panel  that 
found  it.  They  do  not  say  that  it  fails  to  express  their 
finding  precisely  upon  the  matter  entrusted  to  their 
decision,  viz.,  the  larceny  of  the  horse;  but  simply  that 
the  grade  of  the  oftense,  and  its  punishment,  are 
greater  than  they  had  supposed;  so  much  so  indeed, 
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that  had  they  been  advised  of  it,  they  would  not  have 
found  him  guilty. 

With  the  punishment  of  the  accused  the  jury  had 
nothing  to  do.  That  was  a  matter  exclusively  within 
the  province  of  the  judge,  within  certain  statutory 
bounds.  Their  duty  was  simply  to  pass  upon  the  facts 
charged  in  the  indictment,  and  whether  the  punish- 
ment to  follow  in  case  of  conviction  was  in  the  peni- 
tentiary or  only  in  the  county  jail,  was  a  matter  that 
could  have  no  legitimate  bearing  upon  the  question  of 
guilty  or  not  guilty,  which  they  were  to  answer.  The 
rules  of  evidence  and  all  the  presumptions  of  law  were 
the  same,  whether  the  punishment  was  more  or  less 
severe. 

The  purport  of  the  affidavit  is,  that  these  jurors  be- 
lieved the  prisoner  stole  the  horse,  but  that  they  sup- 
posed the  ofiense  to  amount  only  to  petit  larceny  if 
the  value  of  the  animal  stolen  were  returned  by  them 
as  being  less  than  thirty-five  dollars,  which  they  did 
without  a  particle  of  evidence  to  support  them  in  it 
Indeed,  to  use  their  own  language,  "they  did  not  in- 
tend to  convict  the  said  Thomas  J.  Wells  of  a  felony, 
but  that  they  intended  to  convict  him  of  petit  larceny 
only,"  and  that  they  "were  of  the  opinion  that  the  said 
defendant  was  not  guilty  of  a  greater  crime  than  petit 
larceny."  Their  mistake,  therefore,  as  before  stated, 
was  not  in  any  act  of  their  own — not  in  any  expression 
of  the  verdict — ^but  in  their  supposition  that  in  horse- 
stealing the  same  distinciion  of  grand  and  petit  laN 
ceny  exists  as  in  the  theft  of  other  species  of  property. 
But  no  such  distinction  is  known  to  our  law,  and  the 
character  of  the  crime  is  the  same,  whether  the  value 
of  the  animal  be  five  hundred  or  only  twenty  dollars. 
No  case  has  been  cited,  and  we  think  none  can  be 
found  in  which  a  verdict  has  been  set  aside  on  such 
grounds. 
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The  second  error  relied  on  is  the  refusal  of  the 
court  to  admit  in  evidence  a  chattel  mortgage  of  the 
horse  alleged  to  have  been  stolen,  executed  by  the  pris- 
oner while  he  was  the  acknowledged  owner,  to  one 
John  Barsby.  The  indictment  charged  that  the  horse 
when  stolen  was  the  property  of  James  W.  EUer  and 
Julius  O.  Ohase.  There  was  testimony  introduced  by 
the  state  which,  uncontradicted,  would  justify  the  con- 
clusion that  this  was  true ;  but  taking  into  considera- 
tion the  evidence  offered  on  behalf  of  the  prisoner,  this 
allegation  of  ownership,  as  to  Chase,  at  least,  was 
placed  in  some  doubt  as  to  its  correctness.  EUer  and 
Chase  both  swore  that  the  latter  was  half  owner  with 
the  former;  while  Chase  swore  that  his  half  interest 
was  obtained  by  the  surrender  of  a  mortgage  on  the 
horse  given  him  by  Wells;  while  Wells  for  himself 
testified,  in  effect,  that  the  surrender  of  this  mortgage 
was  not  in  consideration  of  Chase  receiving  an  interest 
in  the  horse,  but  on  iaccount  of  certain  collaterals  and 
securities  placed  in  his  hands,  and  which  he  then  had. 
That  on  surrendering  the  mortgage,  Chase  said  '^  he  had 
nothing  to  do  with  the  horse,"  that  "  he  had  enough 
collaterals  and  other  securities  for  the  horse.  He  said 
he  had  a  few  dollars  in  it;  but  I  think  he  said  he  would 
throw  that  oft*."  This  testimony  of  the  prisoner,  as  to 
what  Chase  said  to  him,,  stands  before  us  uncontra- 
dicted; and  it  at  least  tends  to  show  that  in  September, 
1880,  when  Wei's  took  the  horse,  Chase  had  no  in- 
terest in  him  whatever. 

The  tendency  of  the  mortgage  or  bill  of  sale  to  Bars- 
by,  which  was  given  in  May,  1879,  and  antedated  the 
somewhat  questionable  sale  by  Wells  to  Eller,  tended 
to  show  ownership  in  the  horse  adverse  to  that  charged 
in  the  indictment,  and  we  think  should  have  been 
submitted  to  the  jury  for  that  purpose,  together  with 
the  other  evidence  bearing  on  that  point.    The  question 
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of  ownership  was  material,  and  all  testimony  tending 
to  throw  light  upon  it  was  certainly  admissible. 

There  was  no  error  in  the  refusal  to  charge  upon  the 
question  of  the  prisoner's  sanity.  There  was  no  evi- 
dence tending  at  all  to  show  him  not  of  sound  mind  at 
the  time  of  the  alleged  oflfense,  nor  indeed  at  any  other 
time.  The  refusal  to  instruct,  when  there  is  no  evi- 
dence to  which  the  instruction  requested  could  ppssibly 
apply,  is  not  error.  Neither  was  it  error  for  the  judge 
merely  tQ  omit  to  instruct  generally  upon  the  law  of 
the  case.  It  is  possible  if  a  request  to  this  effect  had 
been  made  to  the  judge,  that  a  refusal  would  have  been 
erroneous.  There  are  authorities  that  so  hold ;  but  as 
there  was  no  request  in  this  case,  the  question  is  not 
properly  before  us  for  decision. 

For  the  error  committed  in  the  rejection  of  the  chat- 
tel mortgage,  the  judgment  is  reversed  and  a  new  trial 
awarded.  •  * 

Reverskd  and  rbmandbd. 


James  R.  Johnson,  plaintiff  in  error,  v.  William  C. 

fso  d47,  Ghost,  administrator,  defendant  in  er^or. 

1.  Fraotioe:    DBriNDAKT  in  bbrob:    reyiew  of  xbroks  oom- 

HITTXD    AGAINST    HIM    ON    THE  TRIAL   IN  THE   ADMISSION  OV 

XTiDXNCx.  To  entitle  a  defendant  in  error  to  a  review  in  the 
supreme  court  of  errors  in  the  admission  of  evidence  against 
his  objection,  it  is  not  enough  that  he  excepted  to  the  overrul- 
ing of  his  objection,  but  he  should  have  moved  for  a  new  trial 
on  that  ground,  and  if  still  unsuccessful,  have  prosecuted  a 
petition  in  error.  The  rule  in  this  particular  is  the  same, 
whether  the  party  complaining  of  such  errors  be  a  plaintiff  or 
a  defendant. 

2.  Advances  of  Money  by  a  Parent  to  his  Child:    how 

REGARDED.     The   legal   inferences   arising  from   advances  of 
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money  by  a  parent  to  his  child,  when  wholly  unexplained  by 
evidence,  is,  that  they  were  by  way  of  gift,  and  not  by  way  of 
loan.  And  the  force  of  this  inference  is  not  weakened  by  the 
fact  of  the  son  having  given  to  his  father  a  statement  in  the 
form  of  an  account  of  the  several  sums  so  advanced  to  him. 

Error  to  the  district  court  for  Dodge  county,  where 
the  cause  had  been  brought  upon  appeal  from  an  order 
of  the  county  court  allowing  the  plaintiff  an  account 
amounting  in  the  aggregate  to  $2,134.50  against  the 
estate  of  James  C.  Johnson,  deceased.  Upon  a  trial 
before  Post,  J.,  judgment  was  rendered  in  favor  of 
plaintiff  for  the  sum  of  (156.55,  and  against  him  for 
the  costs,  to  reverse  which  he  brought  the  cause  here 
upon  a  petition  in  error. 

Markw  ^  Mungery  for  plaintiff'  in  error. 

W.  C.  Ghost  and  C.  Hollenbeclc^  for  defendant  in  error. 

Lake,  J. 

The  petition  in  error  presents  but  a  single  question 
for  our  determination,  viz.:  Whether  the  finding  of  the 
court  is  supported  by  the  evidence.  The  complaint  is 
that  the  recovery  was  for  an  amount  much  less  than 
the  plaintiff  was  entitled  to.  This  question  must  be 
answered  under  the  well  established  rule  of  this  court, 
not  to  interfere  with  decisions  of  questions  of  fact  un- 
less it  is  very  clear  that  injustice  has  been  done. 

Referring  to  the  judgment  entry,  we  find  that  as  to 
all  of  the  disputed  items  of  the  plaintiff's  demand,  the 
finding  was  in  favor  of  the  defendant,  the  recovery 
being  limited  to  "the  sum  of  (156.55,  due  the  said 
plaintiff  under  the  pleadings  in  this  action,  the  allow- 
ance of  the  same  not  being  resisted  by  the  defendant." 
By  this  it  is  shown  that  as  to  the  disputed  items  the 
i:ourt  regarded  the  copy  of  the  alleged  acknowledg- 
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ment  of  indebtedness  by  tbe  deceased,  admitted  in 
evidence,  as  insufficient  to  remove  the  bar  of  the  stat- 
ute of  limitations  which  had  run  against  them,  and 
was  one  of  the  defenses  made  by  the  answer. 

The  defendant,  in  argument,  contends  that  this  copy 
was  erroneously  admitted  in  evidence,  and  therefore 
ought  now  to  be  disregarded.  It  is  true  that  on  tbe 
trial  he  did  object  to  its  introduction,  and  possibly  for 
a  sufficient  reason,  but  that  was  not  enough  to  entitle 
him  to  a  review  of  the  action  of  the  court  in  admitting 
the  paper  against  his  objection.  He  should  have  moved 
for  a  new  trial  on  that  ground,  and,  if  still  dissatisfied 
with  the  ruling,  prosecuted  a  petition  in  error  to  this 
court.  Having  failed  to  take  these  steps,  he  is  deemed 
to  have  waived  the  error,  if  one  were  committed,  and 
cannot  now  be  heard  in  complaint.  The  rule  in  these 
particulars  is  the  same^whether  the  party  complaining 
of  errors  be  a  plaintiff  or  a  defendant  We  must  there- 
fore regard  this  copy  as  properly  in  evidence,  and  give 
to  it  all  the  weight  to  which  it  seems  to  be  entitled,  in 
other  words,  treat  it  as  if  it  were  the  original  statement 
made  by  the  deceased. 

This  statement  shown  to  have  been  made  in  Feb- 
ruary, 1879,  was  as  follows: 

J.  C.  Johnson,  Debtor  to  J.  R.  Johnson: 

March  5th,  1869,  To  cash JSOO  00 

May  3d,  1869,  To  cash 199  50 

May  26th,  1869,  To  cash 200  00 

June  28th,  1869,  To  cash  100  00 

April  23,  1870,  to  cash 25  00 

June  20,  1870,  to  cash 100  00 

1874,  to  cash 50  00 

1875,  to  cash 25  00 

1876,  to  cash 30  00 

Jan.  1879,  to  cash 75  00 

Feb.  17,  1879,  to  cash 30  00 
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That  these  several  sums  of  money  were  advanced  by 
the  plaintiff  as  indicated  by  this  statement  there  is 
probably  no  doubt,  for  it  is  shown  that  the  greater 
portion  was  in  the  shape  of  bank  drafts  purchased  by 
him,  and  made  payable  to  the  order  of  his  son.  In- 
deed, the  receipt  of  the  money  by  the  deceased  is  not 
denied  by  the  answer,  but  it  is  alleged  that  all  of  the 
several  items,  except  the  last  four,  "  were  gifts  from 
the  said  plaintiff  to  his  said  son,  the  said  decedent,  and 
so  understood  and  acted  upon  by  both  of  said  par- 
ties." 

Owing  to  the  remarkable  lack  of  evidence  we  have 
nothing  before  us  to  show  the  understanding  of  the 
parties  respecting  these  advances  at  the  time  they  were 
made.  If  it  were  expected  by  the  father,  or  under- 
stood by  the  son  that  they  were  to  be  regarded  as  or- 
dinary loans  to  be  repaid  at  a  fixed  time,  or  on  de- 
mand, certainly  there  is  nothing  in  the  record  to 
indicate  it,  and  we  are  therefore  left  to  the  legal  infer- 
ence arising  from  such  advances  by  a  parent  to  a  child, 
which  is  as  stated  by  Bailey,  J.,  in  Hick  v.  KeaiSy  4  B. 
&  C,  71,  that  they  were  by  way  of  gift  and  not  by  way 
of  loan.  And  the  force  of  this  inference  is  not  in  our 
opinion  at  all  weakened  by  the  fact  of  the  son  having 
given  the  statement  imputed  to  him  of  the  moneys  he 
had  so  received.  In  the  first  place  it  does  not  appear 
that  the  father  required  such  statement  to  be  made, 
and  even  if  he  did,  it  is  not  at  all  probable  that  it  was 
with  the  view  of  exacting  repayment,  but  rather' to 
furnish  a  memorandum  that  might  be  of  use  in  the 
subsequent  division  of  his  estate  among  his  heirs. 
This,  very  likely,  was  the  view  taken  by  the  court  be- 
low, and  we  think  it  justifiable  at  least. 

But  even  if  these  advances  could  be  regarded  as  ac- 
tual loans  under  the  provisions  of  section  eleven  of  the 
code  of  civil  procedure,  no  action  could  be  maintained 
29 
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upon  them  after  the  expiration  of  four  years  from  the 
time  they  were  severally  made,  unless  the  statutory 
bar  were  removed  as  provided  in  section  twenty-two, 
which  declares  that:  ^^In  any  cause  founded  on  con- 
tract, when  any  part  of  the  principal  or  interest  shall 
have  been  paid,  or  an  acknowledgment  of  an  existing 
liability,  debt,  or  claim,  or  any  promise  to  pay  the  same, 
shall  have  been  made  in  writing,  an  action  may  be 
brought  in  such  case  within  the  period  prescribed  for 
the  same,  after  such  payment,  acknowledgment,  or 
promise." 

With  a  due  observance  of  the  relation  which  these 
parties  bore  to  each  other,  we  do  not  think  it  would 
be  reasonable  to  hold  that  the  statement  made  by  the 
son  was  suflBlcient  to  answer  the  requirement  of  this 
statute,  and  operate  to  remove  the  bar.  It  would 
surely  be  giving  to  it  too  much  importance  to  say  that 
it  was  an  acknowledgment  of  a  then  ^^  existing"  legal 
liability  for  the  moneys  so  received.  By  the  most  lib- 
eral construction  it  imports  no  such  tibing.  It  is  at 
best  but  a  statement  that  at  the  dates  given  he  became 
debtor  to  his  father  for  the  several  amounts  mentioned, 
not  that  he  was  still  such  debtor,  nor  that,  at  the  time 
of  giving  it,  he  was  under  a  legal  obligation  to  make 
payment  thereof. 

In  Wachter  v.  AWee,  80  111.,  47,  it  is  said  that :  "  Where 
a  party  permits  a  debt  to  run,  making  no  effort  to  collect 
it  until  the  statute  of  limitations  can  be  pleaded  in  bar 
of  the  action,  he  is  in  no  position  to  call  upon  the 
court  to  aid  him  upon  slight  proof;  on  the  contrary, 
the  evidence  ought  to  be  clear  and  satisfactory  to  over- 
come the  bar  of  the  statute."  We  see  no  reason  for 
disturbing  the  judgment  of  the  court  below,  and  it  is 
in  all  things  affirmed. 

Judgment  affibmbd. 
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William  E.  Dillon,  plaintiff  in  error,  v.  Gilbert 
b.  scofibld  and  others,  defendants  in  error. 

Aotlon  on  Beplevin  Bond:  subbooatiok.  G.  B.  S.  sued  H. 
B.  in  replevin^  H.  &  K.  became  sureties  on  the  replevin  bond. 
Judgment  for  defendant.  G.  B.  S.  sued  out  a  writ  of  error  to 
the  supreme  courti  and  gave  a  supersedeas  bond  with  W.  E.  D. 
as  surety.  The  Judgment  was  affirmed  in  the  supreme  court. 
Suit  was  then  commenced  on  the  supersedeas  bond,  and  judg- 
ment obtained  against  G.  B.  S.  and  W.  E.  D.  G.  B.  S.  being 
insolvent,  the  money  was  collected  from  W.  E.  D.,  who  brings 
this  suit  against  G.  B.  S.,  H.,  and  K.,  and  prays  to  be  subro- 
gated, etc.  In  his  petition  he  alleges  that  ^*  the  said  defendant 
G.  B.  S.,  with  the  knowledge,  consent,  and  concurrence  of  the 
other  defendants  herein,  M.  M.  H.  and  C.  K.,  removed  the 
said  cause  to  the  supreme  court  by  petition  in  error,  and  in 
order  to  stay  proceedings  *  *  *  this  plaintiff,  as  surety 
for  the  said  defendants  G.  B.  S.,  M.  M.  H.,  and  C.  K.,  signed 
and  executed  a  supersedeas  bond. ' '  The  district  court  sustained 
a  general  demurrer  to  the  petition.  Held^  to  be  error,  and  re- 
versed. 

Error  to  the  district  court  for  Otoe  county.  Heard 
below  before  Pound,  J. 

J.  L.  MitchM^  for  plaintiff  in  error.  The  relation  of 
a  replevin  bond  given  under  our  statute  to  a  subse- 
sequent  error  or  appeal  bond  given  in  the  same  case 
is  that  of  principal  to  a  supplemental  obligation;  and 
therefore  the  replevin  bond  must  pay  the  d^bt  to  the 
relief  of  the  appeal  bond.  HartweU  v.  Smith,  15  Ohio 
St.,  200.  Parsons  v.  Briddock,  2  Vernon,  608.  Cowan 
V.  Duncan,  1  Meigs,  470.  Howe  v.  Frasier,  2  Rob.,  La., 
424.  Sayler  v.  Ross,  15  Ind.,  180.  Sayler  v.  State,  5 
Ind.,  202.  Story's  Equity,  sec.  498.  Oraythome  v. 
Sweinbume,  14  Vesey,  159, 165,  and  199.  1  Lead.  Gas. 
Eq.,  H.  A  W.'s  notes,  116  and  158.  But  suppose  we 
are  wrong  in  this  theory  of  the  case,  and  the  defend- 
ants Hamlin  and  Keegan  are  not  ^principals,  we  then 
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insist  on  the  right  of  subrogation  or  substitution.  Dil- 
lon having  paid  this  debt  is  entitled  to  stand  in  the 
place  of  the  creditor,  and  to  have  all  the  rights  which 
the  creditor  had  for  the  purpose  of  reimbursement 
Mathews  r.  Akin^  1  N.  Y.,  595.  Lewis  v.  Palmer ^  28 
K  T.,  271.  ArmUage  v.  Pulver,  37  K  Y.,  494.  Hart" 
well  V.  Smithy  15  Ohio  St,  200.  See  also  Keokuk  v.  Love, 
31  Iowa,  119. 

John  C.  Watson  and  H.  R,  Wodehouse^  for  defendants 
in  error,  cited  Winston  v.  BiveSy  4  Stew.  &  P.  (Ala.), 
269.  Brooks  v.  Shepherd^  4  Bibb,  572.  Smith  v.  Bing^ 
8  Ohio,  88-41.  Chaffin  v.  Campbell,  4  Sneed,  184, 
Carmon  v.  Duncan,  Meigs,  470.  Smithes  JExrs.  v.  An- 
dersan,  18  Md.,  520.  Kellar  v.  WQlUams,  10  Bush.,  216. 
Dunlap  V,  Foster,  7  Ala.,  784.  Binckky  r.  Kreitz  et  oL, 
58  N.  Y.,  588.     Wells  v.  Miller,  66  Id.,  255. 

Cobb,  J. 

This  case  turns  upon  a  single  point.  The  plaintifl 
alleges  in  his  petition  that  the  defendant  Scofield  com- 
menced an  action  in  the  district  court  against  Ilenrj 
Brown,  administrator,  etc.,  to  recover  the  possession 
of  one  piano  and  piano  stool;  that  in  the  course  of  such 
action,  such  proceedings  were  had  that  *  *  *  the 
said  defendants,  Scofield,  Hamlin,  and  Keegan,  made 
and  executed  to  the  said  Henry  Brown,  administrator, 
etc.,  their  written  undertaking,  a* copy  of  which  is  set 
out  in  said  petition,  and  is  the  usual  undertaking  in 
replevin,  in  the  penal  sum  of  six  hundred  and  two  dol- 
lars, double  the  alleged  value  of  the  piano  and  stool; 
*<  that  the  said  Gilbert  B.  Scofield,  plaintiflF,  shall  duly 
prosecute  his  action  aforesaid,  and  pay  all  the  costs  and 
damages  which  may  be  awarded  against  him,  and  re- 
turn the  property  to  the  defendant  in  case  judgment 
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for  the  return  of  such  property  be  rendered  against 
him;**  that  the  goods  and  chattels  referred  to  in  the 
said  undertaking  were  delivered  to  the  said  Scofield 
pursuant  to  said  undertaking,  etc.;  that  such  further 
proceedings  were  afterwards  had  in  said  action  that, 
at  the  March  term,  1877,  of  the  said  court  a  verdict 
in  the  said  court  was  rendered  against  said  Gilbert  B. 
Scofield,  wherein  the  right  of  possession  of  the  said 
goods  and  chattels  was  found  to  be  in  the  said  Henry 
Brown,  administrator,  etc.,  and  the  value  of  said  pos- 
session was  found  in  and  by  said  verdict  to  be  (801, 
atid  judgment  was  accordingly  rendered  by  said  court 
against  the  said  Gilbert  B.  Scofield  and  in  favor  of  the 
said  Henry  Brown,  administrator,  etc.,  for  the  return 
of  the  said  property,  or  in  default  thereof  for  the  said 
sum  of  three  hundred  and  one  dollars  damages,  and 
the  further  sum  of  one  hundred  and  four  dollars,  the 
costs  p^d  charges  in  the  said  suit.  Whereupon  the 
said  deiendant  Scofield,  with  the  knowledge,  consent, 
and  concurrence  of  the  other  defendants  herein,  M.  M. 
Hamlin  and  Charles  Keegan,  removed  the  said  cause 
to  the  supreme  court  of  the  state  by  petition  in  error, 
and  in  order  to  stay  proceedings  against  the  said  Sco- 
field and  the  other  said  defendants  upon  said  judgment 
until  said  petition  in  error  could  be  presented  to  and 
considered  and  determined  by  the  said  supreme  court, 
the  said  plaintiff  Dillon,  with  others,  and  as  security 
for  the  said  defendants,  G.  B.  Scofield,  M.  M.  Hamlin, 
and  Chas.  Keegan,  signed  and  executed  a  bond,"  which 
bond  is  set  out  in  full. 

The  plaintiff  in  his  said  petition  further  alleges  that 
the  said  judgment  was  affirmed  by  the  supreme  court, 
and  a  mandate  thereupon  issued  to  the  district  court 
of  Otoe  county  to  enforce  the  collection  thereof.  That 
execution  issued  thereon  against  the  said  Scofield,  and 
was  returned  nulla  bona.    That  thereupon  suit  was 
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brought  against  the  plaintiff  by  the  said  Henry  Brown, 
administrator,  etc.,  upon  the  said  supersedeas  bond, 
and  he,  the  said  plaintiff,  had  been  compelled  to  pay 
the  amount  of  said  judgment  und  costs,  etc. 

For  the  purposes  of  this  suit  at  its  present  stage,  by 
virtue  of  the  demurrer  of  the  defendants,  it  stands  ad- 
mitted that  it  was  with  the  knowledge,  consent,  and 
concurrence  of  the  defendants  that  the  said  replevin  suit 
was  carried  to  the  supreme  court  on  error.  Not  only 
so,  but  it  also  stands  admitted  that  the  plaintiff  signed 
and  executed  the  said  supersedeas  bond  as  security  for 
the  defendants  Hamlin  and  Keegan,  as  well  as  for 
Scofield. 

In  the  case  of  HartweU  v.  Smith,  15  Ohio  St,  200, 
cited  by  counsel  for  the  plaintiff,  the  supreme  court  of 
Ohio  say:  "In  regard  to  this  question  of  superiority  of 
equities,  which  is  liable  to  arise  in  the  case  of  prior 
and  subsequent  bonds  executed  by  different  sureties 
for  distinct  purposes,  and  both  constituting  securities 
in  the  hands  of  the  creditors  for  the  same  debt,  it  is 
well  settled  that  if  the  interposition  of  the  second  surety 
is  for  the  benefit  of  the  principal  alone,  without  the 
sanction  or  assent  of  the  first  surety,  who  may  be  prej- 
udiced thereby,  as  when  the  effect  of  the  second  bond 
is  to  prevent  the  enforcement  of  present  payment  from 
the  principal,  and  thus  to  prolong  the  responsibility  of 
the  first  surety;  in  such  a  case  the  equity  of  the  first 
surety  is  superior,  and  he  is  entitled  to  be  subrogated 
to  the  rights  of  the  creditor  as  against  the  second. 

*  *  *  But  the  rule  is  otherwise  when  the  surety 
in  the  second  becomes  bound  for  a  purpose  in  Xvhich 
both  the  principal  and  the  prior  surety  concur,  in 
which  they  both  have  an  interest,  and  where  the  assent 
of  the  prior  surety  is  expressly  given,  or  is  clearly  in- 
ferred from  the  circumstances  of  the  case.  In  such  a 
case  the  last  surety  has  a  right  to  look  for  his  indem- 
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nity,  not  only  to  his  principal  but  to  such  fixed  securi- 
ties as  had  been  given  to  the  creditor  when  his  engage- 
ment was  entered  into,  and  on  the  faith  of  which  he 
may  be  presumed  to  have  incurred  his  obligation." 

I  understand  the  word  conciirrencey  or  to  concur^  to 
mean  something  more  than  a  mere  acquiescence  or 
silent  submission.  But  whatever  it  means,  it  is  within 
the  above  authority,  as  well  as  the  reason  of  the  case, 
that  if  the  plaintiff  signed  and  executed  the  superse- 
deas bond  with  the  concurrmce  of  the  sureties  to  the 
replevin  bond,  or  if  he  signed  the  supersedeas  bond  in 
point  of  fact  as  the  surety  of  all  the  defendants,  Hamlin 
and  Keegan,  as  well  as  Scofield,  he  is  entitled  to  be 
subrogated  to  the  rights  of  the  defendant  in  the  origi- 
nal replevin  suit.  And  he  having  presented  an  issue 
on  those  points  in  his  petition,  is  entitled  to  an  answer 
from  the  defendants. 

I  therefore  conclude  that  the  court  erred  in  sustain- 
ing the  demurrer,  and  such  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings,  in  accord- 
ance with  law. 

Reversed  and  remanded. 


Frederick  Bachle,  plaintiff  in  error,  v.  H.  P.  Webb 

AND  OTHERS,  DEFENDANTS  IN  ERROR. 

Attachment :  judicial  sale.  F.  B.  sued  out  an  attachment 
against  W.  B.  &  W.,  alleging  as  ground  for  the  attachment 
that  the  said  W.  B.  &  W.  *' had  assigned,  removed,  or  disposed 
of  their  property ,  or  a  part  thereof,  with  the  intent  to  defraud 
their  creditors."  Certain  real  estate  was  attached,  judgment  in 
the  action,  execution  and  sale  of  real  estate,  which  was  bid  ofi 
by  W.  L.,  a  volunteer.  At  the  next  term  the  application  for 
confirmation  was  resisted  by  W.  B.  &  W.,  and  W.  L.  on  the 
ground  that  as  the  defendants  had  conveyed  all  title  to  the  real 
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estate  before  the  levy  of  the  attachment,  the  purchaser  W  L. 
got  no  consideration  for  his  bid.  No  showing  of  misoonduct, 
misrepresentation,  or  fraud,  on  the  part  of  the  officer,  the  plain- 
tiff, or  any  other  person.  Order  setting  the  sale  aside.  Held^ 
error,  and  reversed. 

Error  to  the  district  court  for  Otf^e  county.  Trial 
below  before  Wbavbr,  J. 

Oolh/  ^  Hazletty  for  plaintiff  in  error.  Parties  can- 
not object  to  confirmation  of  sale  on  ground  that  title 
of  the  property  sold  is  defective.  PhiUips  v.  Dawley^  1 
Neb.,  822.  Buckingham  v.  Granville  Society^  2  Ohio,  361. 
Question  of  title  cannot  be  litigated  on  the  confirma- 
tion of  the  sale.  Herman  on  Executions,  433.  Terrell 
V.  AnchaueTy  14  Ohio,  80.  Bolgiano  v.  Cookj  19  Md., 
376.  Todd  v.  Bowd^s  Heirs,  1  M  etc.,  (Ky.),  281.  Vo&r- 
hees  V.  Bank^  10  Peters,  469.  McQeary  v.  Faber,  6 
Penn.  St.,  476.     Paine  v.  SpraWy,  6  Ean.,  525. 

Brown,  Marshall  ^  Brown,  for  defendants  in  error. 
Under  the  statute,  sales  upon  execution  or  order  of 
sale,  as  well  as  those  made  in  pursuance  of  decrees, 
must  be  approved  and  confirmed  by  the  court,  and  the 
deed  to  the  purchaser  at  the  sule  must  be  ordered  by 
the  court.  A  deed  made  without  such  approval  and 
order  is^  not  valid,  and  conveys  no  title  to  the  purchaser. 
State  B'k  of  Nebraska  v.  Green,  8  Neb.  299.  Lessee  of 
Curtis  V.  Norton,  1  Ohio,  278.  A  purchaser  at  a  judicial 
sale  will  not  be  required  to  complete  the  sale  when  the 
title  is  defective.  Although  the  rule  ^^ caveat  emptor^' 
applies  in  the  absence  of  fraud,  after  the  sale  has  been 
confirmed  and  the  deed  delivered,  yet  if  the  title  is 
defective,  the  purchaser  will  not  be  compelled  to  com- 
plete the  sale  if  he  makes  objection  thereto  before  con- 
firmation. Rorer  on  Judicial  Sales  p.  66,  Sec.  155. 
Ormsby  v.  Terry,  6  Bush  (Ky.),  553.   Hunting  v.  Walter, 
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83  Md.,  60.  Mechanics  Savinys  Ass^n  v.  0' Conner ^  29 
Ohio  State,  661.  Bitter  v.  HenshatVy  7  Iowa,  97.  Ham- 
smith  V.  Espy^  19  Iowa,  444. 

Cobb,  J. 

The  plaintiflF  in  error  sued  out  an  attachment  against 
the  property  of  the  defendants  in  error,  and  levied  on 
the  city  lot  in  question,  as  the  property  of  one  of  the 
defendants.  The  ground  for  the  attachment  was  that 
the  defendants,  or  some  of  fhem,  had  fraudulently  con- 
veyed their  property,  or  some  portion  of  it,  with  intent 
to  defraud  their  creditors.  Judgment  was  rendered 
for  the  plaintiff,  an  order  of  sale  issued,  the  lot  adver- 
tised, offered  for  sale,  and  bid  oft'  by  one  William 
Lamb.  At  the  ensuing  term  of  said  district  court  the 
said  plaintiff  having  applied  for  an  order  confirming 
the  said  sale,  the  said  Lamb,  together  with  the  defend- 
ants in  the  said  original  proceeding,  appeared  and 
sesisted  such  order,  and  made  the  following  points : 

First  '  That  none  of  the  defendants  named  in  the 
attachment  or  order  of  sale  had  any  right,  title,  or  in- 
terest whatever  in  the  premises  sold  at  the  time  the 
attachment  was  issued  and  levied,  nor  since  that  time, 
nor  when  the  judgment  was  rendered,  nor  since  that 
time,  and  that  the  sale,  and  a  sheriff's  deed  made  in 
pursuance  thereof,  would  convey  no  title  nor  interest 
whatever  in  the  premises  to  the  purchaser. 

Second,  That  long  before  the  order  of  attachment 
issued  in  this  cause  was  levied  upon  the  premises  sold, 
the  sale  of  which  is  asked  to  be  confirmed,  all  of  the 
defendants  who  ever  had  any  interest  in  said  premises 
had  conveyed  the  same  by  deed  to  third  parties. 

Third.  The  same  idea  is  expressed  in  different 
words. 

Fourth.  That  the  certificate  of  the  county  clerk  of 
Gage  county,  made  and  delivered  by  him  to  the 
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sheriff'  as  required  by  law,  did  not  show  all  the  incum- 
brances on  said  premises;  but  said  certificate  wholly 
failed  to  show  that  all  of  the  defjendants  had  parted 
with  their  title  to  said  premises  before  the  levying  of 
the  order  of  attachment  issued  in  this  cause,  etc. 

Whether  there  was  any  statute  positively  requiring 
the  confirmation  of  judicial  sales  or  not,  it  has  always 
been  the  practice,  as  well  in  the  several  American 
states  as  in  England,  where  sales  of  real  estate  were 
made  by  order  or  decree  of  a  court  of  equity.  A  court 
of  equity  having  once  obtained  jurisdiction  of  the  sub- 
ject-matter as  well  as  of  the  parties,  would  continue  it 
and  assert  it  for  all  purposes  necessary  to  a  complete 
settlement  of  the  litigation  upon  principles  of  equity 
and  good  conscience.  When  in  the  course  of  such  lit- 
igation or  settlement  it  became  proper  to  sell  real  es- 
tate under  the  direction  of  a  master,  commissioner,  or 
trustee — virtually  under  the  direction  of  the  court — 
every  bidder  at  such  sale  was  held  to  submit  himself 
for  the  purposes  of  such  sale  and  purchase  to  the  juris- 
diction of  the  court,  and  every  question  arising  be- 
tween different  bidders,  or  between  the  court  and  any 
bidder,  would  be  settled  by  the  court  on  the  same  prin. 
ciples,  and  this  care  and  oversight  of  the  court  was 
often  extended  to  the  compelling  of  a  purchaser  to 
comply  with  the  terms  of  his  bid,  and  on  the  other 
hand  to  relieve  him  therefrom  in  cases  where  from  any 
cause  it  were  inequitable  to  enforce  them. 

On  the  other  hand,  in  the  absence  of  a  positive  stat- 
ute requiring  it,  it  lias  never  been  the  custom  any- 
where, in  cases  of  sales  made  on  writs  of  ^a  or  execution 
sales,  as  distinguished  from  judicial  sales  proper,  to 
report  them  to  the  court  for  its  approval  or  disappro- 
val of  the  manner  in  which  such  sale  has  been  made. 
But  there  always  has  been  in  this  state,  and  is  now  in 
some  of  the  other  states,  a  statute  requiring  all  sberiffis 
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and  coroners  making  sales  of  real  estate  on  writs  of 
execution  or  jifa^  to  report  the  same  to  the  court,  etc. 
The  provisions  of  our  statute  in  reference  to  the  duties 
of  the  court  in  such  cases  are  as  follows :  "  If  the  court, 
upon  the  return  of  any  writ  of  execution  or  order  of 
sale,  for  the  satisfaction  of  which  any  lands  and  tene- 
ments have  been  sold,  after  having  carefully  examined 
the  proceedings  of  the  officer,  be  satisfied  that  the  sale 
has  in  all  respects  been  made  in  conformity  to  the  pro- 
visions of  this  title  [Title  XIV,  Chap.  67,  Gen.  Stat- 
utes],  the  court  shall  direct  the  clerk  to  make  an  entry 
on  the  journal  that  the  court  is  satisfied  of  the  legality 
of  such  sale,  and  an  order  that  the  officer  make  to  the 
purchaser  a  deed  of  such  lands  and  tenements.  And 
the  officer  on  making  such  sale  may  retain  the  pur- 
chase monev  in  his  hands  until  the  court  shall  have 
examined  his  proceedings  as  aforesaid,  when  he  shall 
pay  the  same  to  the  person  entitled  thereto  agreeably 
to  the  order  of  the  court,***  etc.  Sec.  498,  civil  code,  as 
amended  1875,  38. 

It  will  thus  be  seen  that  while  the  statute  provides 
that  sheriff's  sales  shall  pass  under  the  scrutiny  of  the 
court,  yet  it  falls  far  short  of  making  them  judicial 
sales  in  the  well  understood  sense  of  those  terms. 
Had  it  been  the  intention  of  the  legislature  to  abolish 
the  distinction  between  sheriff's  sales  and  judicial  sales, 
I  think  it  would  have  provided  that  the  powers  and 
duties  heretofore  exercised  by  courts  of  equity  in  con- 
firming and  setting  aside  sales  of  real  estate  by  masters 
and  commissioners  should  thereafter  prevail  in  all 
cases  of  sales  by  sheriffs  on  execution.  But  clearly 
such  was  not  the  intention  of  the  legislature,  but  only 
to  make  it  the  duty  of  the  court  in  every  case  to  see  that 
it  appeared  prima  fade  that  the  process  of  the  law  had 
not  been  abused  by  the  ministerial  officer  charged  with 
its  execution. 
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It  18  trae  there  are  some  cases  and  text  writers  which 
seem  to  hold,  or  at  least  intimate,  that  in  those  states 
where  execution  sales  are  required  by  statute  to  be  re- 
ported to  the  court  for  confirmation,  such  sa^es  there- 
by become  judicial  sales.  And  one  eminent  author, 
Mr.  Rorer,  in  his  work  on  Judicial  Sales,  p.  28,  says 
that  in  such  states  ^^such  confirmation  is  a  matter 
of  discretion  in  the  court,"  etc.  As  applied  to  this 
state  I  do  not  agree  with  the  author,  but  on  the  con- 
trary think  that  the  statute  making  it  the  duty  of  the 
court  to  examine  the  report  of  the  sheriff  in  cases  of 
sales  of  real  estate  on  execution  or  jifa  should  be 
strictly  construed.  And  this  construction  I  think  is 
necessary  in  order  that  the  confidence  of  bidders  and 
the  public  in  such  sales  be  upheld. 

The  Iowa  cases  are  not  authority  in  this  state  for  the 
reason  that  the  code  of  that  state  under  which  the  cited 
cases  arose  and  where  decided,  expressly  provides  for 
setting  aside  sheriff's  sales  made  on  execution  issued 
on  judgments  which  were  not  a  lien  on  the  land  sold 
at  the  time  of  the  levy,  and  such  fact  was  unknown  to 
the  purchaser  at  the  time  of  the  sale.  Code  of  1860, 
sec.  3321. 

The  Ohio  cases  cited  are  equity  cases,  and  the  sales 
therein  judicial  sales  proper,  in  which,  upon  the  prin- 
ciples herein  contended  for,  the  court  had  almost 
unlimited  discretion.  The  only  exception  is  the  case 
in  1st  Ohio,  in  which  the  only  point  decided  was  that 
a  sheriff's  deed  was  inadmissible  to  prove  the  grantee's 
title,  until  the  sale  on  which  it  was  executed  had  been 
reported  to  the  court  and  confirmed. 

In  the  case  at  bar  it  is  not  charged  that  there  was 
any  abuse  of  the  process  of  the  law.  Indeed,  there  is 
nothing  complained  of  which  would  be  heard  from  the 
mouth  of  either  of  the  original  defendants  by  any 
court,  legal  or  equitable.  But  were  this  a  judicial  sale — 
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a  sale  made  by  the  court,  which  is  no  sale  in  any  proper 
sense  until  it  passes  the  scrutiny  of  the  court,  as  well 
in  respect  to  the  adequacy  of  the  price  and  questions 
purely  equitable  as  in  respect  to  those  purely  legal 
matters  provided  for  in  the  section  of  the  statute  just 
quoted — in  that  case,  Mr.  Lamb,  the  purchaser,  might 
apply  to  the  court  for  relief  from  his  bid,  but  even  then 
he  would  have  to  make  a  showing  of  his  having  been 
misinformed  of  the  state  of  the  title,  or  misled  into 
bidding  by  means  other  than  his  own  spirit  of  adven- 
ture. The  defendants  (other  than  Lamb)  were  indebted 
to  the  plaintiff.  They  had  conveyed  their  property,  as 
he  thought,  for  the  purpose  of  defrauding  their  credi- 
tors. He  sued  out  an  attachment,  and  attached  the  lot 
in  question,  and  in  due  time  obtained  a  judgment  on 
his  claim,  and  procured  the  proper  execution  for  carry- 
ing it  into  effect.  Two  different  courses  were  then 
open  to  him,  either  of  which  it  was  competent  for  him 
to  pursue.  He  could  bring  his  action  to  set  aside  the 
alleged  fraudulent  conveyance,  and  thus  remove  the 
impediment  to  tlie  sale  of  the  lot  to  satisfy  his  judg. 
ment,  or  he  could  pursue  the  course  which  it  seems  he 
sought  to  pursue:  cause  the  lot  to  be  advertised  and 
offered  for  sale  by  the  sheriff,  and  unless  some  other 
party  should  see  lit  to  become  the  purchaser,  bid  it  off 
himself,  and  thus  put  himself  in  a  position  to  litigate 
the  title,  with  the  alleged  fraudulent  grantee  of  the 
defendants. 

But  it  will  be  readily  seen  that  if  the  position  of  the 
defendants  and  of  the  district  court  is  correct,  it  is 
within  the  power  of  every  volunteer  to  prevent  the 
exercise  of  this  right  by  coming  to  the  sale  and  outbid- 
ding him,  and  then  come  into  court,  and  by  alleging 
that  the  defendant  had  made  a  conveyance  of  the  lot 
before  the  legal  proceedings — a  fact  which  was  spread 
upon  the  records  of  the  court  at  the  very  commence- 
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ment  of  the  suit — ^have  the  sale  set  aside  and  the  whole 
proceeding,  with  all  its  expense,  come  tb  naught  The 
law  does  not  indulge  in  any  such  pastime. 

The  fourth  point  made  by  the  defendants  in  their 
motion,  on  which  the  sale  was  set  aside,  does  not  seem 
to  be  insisted  upon  in  their  brief,  nor  could  it  be  sus- 
tained. A  full  conveyance  of  real  estate,  unaccom- 
panied by  a  defeasance,  is  not  an  incumbrance  in  any 
sense  of  the  word,  and  it  would  have  been  a  violation 
of  duty  on  the  part  of  the  county  clerk  to  have  reported 
the  quit  claim  deed  from  Wheeler  to  Nichols  as  such, 
and  consequently  his  failure  to  do  so  was  no  ground 
for  setting  aside  the  sale. 

The  order  setting  aside  the  sale  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  in 
accordance  with  law. 

Rbvbrsed  and  remanded. 
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First  National  Bane  of  South  Bend,  Indiana,  plain- 
tiff IN  ERROR,  V.  Lemuel  J.  Gandy  and  Farmers' 
AND  Merchants'  Bank  op  York,  garnishee,  defend- 
ants IN  ERROR. 

Gamishment  of  Money  deposited  in  bank  by  county 
treasurer.  The  plaintiff  in  error  had  a  judgment  against  L.  J. 
G.  The  latter  as  county  treasurer  had  deposited — generally  in 
the  F.  A  M.  Bank — (1,600.  Process  of  garnishment  on  the 
above  judgment  against  defendant  Bank.  Answer  by  Bank 
that  said  money  was  deposited  by  L.  J.  G.  as  treasurer  of  York 
county  as  public  funds.  Held,  that  in  the  face  of  the  public 
law  prohil^iting  the  dep^iting  of  public  funds,  such  a  defense 
could  not*  b»  heard  either  from  L.  J.  G.  or  defendant  Bank, 
and  that  the  bank  was  liable  on  process  of  garnishment. 
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First  National  Bank  v.  Gandy. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Post,  J. 

France  ^  Sedffwickj  for  plaintiff  in  error,  cited  State  v. 
Keim^  8  Neb.,  68.  Perley  v.  County  of  Mmkogim^  32 
Mich.,  132,  and  cases  cited.  Shelton  vs.  The  Statty  53 
Ind.,  831.  Commercial  Bank  v,  Hughes^  17  Wend., 
94.  Laws  1879,  sec.  91.  General  Statutes,  749,  sec. 
124. 

Scott  ^  Conner  J  for  defendants  in  error.    The  account 
at  the  bank  was  in  the  name  of  "  York  county,  Ne- 
braska, by  L.  J.  Gandy,  treasurer."     The  money  de- 
posited was  "  public  money,"     The  law  will  not  com- 
pel payment  of  individual  debts  of  treasurer  out  of  this 
money.     Laws  of  1879,  156.     By  this  act  money  is 
under  official  control.     It  gives  a  right  of  action  to 
the  officer  and  his  successor.     The  only  party  in  in- 
terest is  the  public,  and  it  can  make  no  difference  in 
principle  that  the  action  is  authorized  to  be  brought  iu 
the  name  of  the  officer,  as  it  is  only  another  way  of 
designating  the  county  itself.     Caimts  v,  BlenesSj  40 
Wis.,  475.      Carpenter  v.  Tatro,  86  Wis.,  801.      Sacror 
mento  Co.  v.  Bird,  31  Oal.,  73.     Privity  of  contract  and 
of  interest  must,  in  general,   combine,  in   order  to 
charge  the  garnishee  in  respect  of  property  of  the  de- 
fendant, and  in  cases  where  the  garnishee  has  in  his 
possession  property  or  money  which  he  is  bound  by 
contract  to  pay  the  defendant,  and  where  the  effects  in 
the  garnishee's  hands  belong  to  the  defendant  as  trus- 
tee or  agent  for  others,  the  garnishee  is  not  bound. 
And  where  money  is  deposited  in  a  bank  by  one  as 
agent,  and  the  account  is  understood,  both  by  the  de- 
positor and  the  bank,  to  be  an  agency  account,  there  is 
no  privity  of  interest.      Drake  on  Attachment,  sees. 
489,  491,  454,  note  b. 
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Cobb,  J. 

This  is  a  controversy  between  the  plaintiff  in  error 
and  the  Farmers'  and  Merchants'  Bank  of  York,  as 
garnishee  of  L.  J.  Qandy.  The  plaintiff  recovered  a 
judgment  some  time  ago  against  the  said  Lemuel  J. 
Gandy,  and  having  caused  an  execution  to  be  issued 
thereon  and  placed  in  the  hands  of  the  sheriff  of  York 
county,  also  sued  out  a  process  of  garnishment  against 
the  Farmers*  and  Merchants'  Bank  of  York  county  as 
a  debtor  of  the  said  Lemuel  J.  Qandy.  The  bank  ap- 
peared by  its  assistant  cashier  and  made  the  following 
disclosure: 

.Wm.  A.  Sharrar,  sworn  on  the  part  of  the  plain- 
tiff, says  in  answer  to  garnishee  heretofore  served  on 
him,  I  am  assistant  cashier  of  the  Farmers'  and  Mer- 
chants' Bank  of  York,  York  county,  Nebraska,  am 
well  acquainted  with  the  defendant,  Lemuel  J.  Qandy. 

Q.  State,  Mr.  Sharrar,  if  the  Farmers'  and  Mer- 
chants' Bank  is  indebted  to  Mr.  Lemuel  J.  Qandy  ? 

A.     Yes,  sir,  not  indebted  to  Mr.  Qandy. 

Q.     Has  Mr.  Qandy  left  money  at  the  Bank? 

A.    Yes,  he  left  money  there. 

Q.     When? 

A.     First  date. 

Q.    How  was  that  money  left  there? 

A.  As  the  money  of  York  county,  by  L.  J.  Gandy, 
as  county  treasurer. 

Q.     How  much  money  was  left  there?  . 

It  is  here  admitted  by  the  plaintiff  and  Lemuel  J. 
Qandy,  defendant,  that  there  is  now,  and  was  at  the 
time  of  the  service  of  the  writ  of  garnishment,  money 
enough  in  the  possession  of  the  Farmers'  and  Mer- 
chants' Bank  to  pay  the  judgment  of  plaintiff,  and  not 
less  than  fifteen  hundred  dollars.  That  said  amount 
of  money,  not  less  than  |1,500,  so  in  the  possession  of 
80 
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said  Farmers'  and  Merchants'  Bank,  deposited  tberer 
as  the  money  of  York  county,  by  defendant  L.  J. 
Gandy,  as  treasurer  of  said  York  county,  and  was 
subject  to  the  check  of  L.  J.  Gandy  as  treasurer  of 
York  county,  and  that  such  funds  were  collected  by 
said  Gandy,  as  treasurer  of  York  county,  and  depos- 
ited in  said  bank  by  him  as  such  treasurer  for  safe 
keeping. 

Q.     Were  the  funds  subject  to  the  check  of  L.  J. 
Gandy,  county  treasurer? 

A.    Yes,  sir,  his  check  as  county  treasurer. 

Q.     Was  it  subject  to  his  personal  or  private  check? 

A.    No,  sir. 

It  thus  appears  that  Mr.  Gandy,  the  county  treas- 
urer, had  deposited  fifteen  hundred  dollars  of  the 
money  which  he  had  received  from  the  tax  payers  of 
the  county  in  the  Farmers'  and  Merchants'  Bank. 
By  means  of  the  process  of  garnishment,  the  district 
court  was  called  upon  to  define  the  status  of  the  money 
thus  deposited,  or  rather  the  relationship  assumed  by 
the  said  Farmers'  and  Merchants'  Bank  towards  indi- 
viduals and  the  public  by  accepting  such  money  as  a 
general  deposit,  and  placing  it  among  its  own  funds. 
As  I  understand  it,  that  court  decided  that  this  money 
still  remained  public  funds  although  deposited  in  a 
private  bank  and  probably  paid  out  to  its  customers. 
Or,  in  other  words,  that  by  virtue  of  the  making  of  the. 
said  deposit,  the  Farmers'  and  Merchants'  Bank  be- 
came the  debtor  of  York  county  and  not  of  Mr.  Gandy. 
In  the  case  of  The  State  v.  Keiniy  cited  by  counsel  on 
either  side,  this  court  sought  to  express  the  very  op- 
posite of  such  conclusion  as  applied  to  a  deposit  of 
state  money  made  by  the  state  treasurer  in  a  bank, 
and  I  know  of  no  difference  in  this  regard  between 
state  and  county  funds.  We  there  stated  upon  author- 
ities cited,  that  the  depositing  of  money,  generally,  in 
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a  bank  was,  in  legal  effect,  the  loaning  of  the  money 
to  the  bank.  I  am  quite  satisfied  with  that  opinion  as 
a  whole,  as  well  as  with  the  particular  paragraph  of  it 
now  under  consideration.  The  loaning  of  any  part  of 
the  public  money,  by  any  person  standing  in  the  rela- 
tion to  it  that  a  county  treasurer  does,  is  by  statute 
declared  to  be  a  high  crime,  punishable  by  fine  and 
imprisonment  in  the  penitentiary.  As  the  law  now 
stands,  the  district  court  only  takes  cognizance  of 
crimes  when  they  are  presented  by  the  indictment  of  a 
grand  jury.  But  certainly  when  the  statute  declares 
the  doing  of  a  certain  thing  a  crime,  the  court  cannot 
construe  the  doing  of  that  same  thing  as  conferring 
any  rights  upon  either  of  the  participants  in  the  doing 
of  that  thing.  Neither  party  to  any  such  prohibited 
transaction  can  be  heard  in  a  court  of  justice  to  urge 
such  act,  or  any  quality  thereof,  either  as  a  cause  of 
action  or  ground  of  defense.  I  do  not  deem  it  neces- 
sary to  make  any  reference  to  the  act  of  Feb.  24, 1879, 
cited  by  counsel  for  defendants  in  error,  further  than 
to  say  that  by  its  own  terms  said  act  only  covers  cases 
of  loans  of  public  funds  made  before  the  passage  of 
said  act,  and  so  does  not  apply  to  the  case  at  bar. 
Whatever  cause  of  action  the  county  might  have 
against  the  Farmers'  and  Merchants'  Bank  for  know- 
ingly receiving  its  funds  on  deposit  from  the  county 
treasurer,  the  bank  has  no  defense  against  the  process 
of  the  plaintiff  on  the  ground  that  the  funds  which  it 
received  from  Mr.  Gandy  were  county  funds  which  he 
was  prohibited  by  public  law  from  depositing  in  any 
bank.  It  does  not  lie  in  the  mouth  of  Mr.  Oandy,  or 
any  of  his  privies,  of  which  the  Farmers'  and  Mer- 
chants' Bank  is  one  in  respect  to  these  funds,  to  deny 
that  they  are  the  private  money  of  Mr.  Gandy,  which 
alone  he  had  a  right  to  deposit  in  bank,  and  the  bank 
had  a  right  to  receive  from  him  on  deposit 
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It  follows,  therefore,  that  the  judgment  of  the  district 
court  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 

RSVSKSBD  AND  REMANDBD. 


f  11  m\ 

IJ3  m\  Patrick  Murray,  plaintiff  in  error,  v.  School  Dis- 
~n~i36j       TRicT  No,  3,  IN   Platte   County,   defendant  in 

'    '  ERROR. 

Firactioe:  error:  motion  for  a  kkw  trial:  xxckptiok.  In 
order  to  obtain  a  review  in  the  supreme  court  by  proceedings  in 
error  of  qaestions  properly  included  in  a  motion  for  a  new  trial, 
it  is  indispensable  that  exception  be  taken  to  the  ruling  of  the 
court  below  on  the  motion. 

Error  to  the  district  court  Jfor  Platte  county,  Sav- 
age, J.,  presiding  in  absence  of  Post,  J.  The  case  was 
heard  here  and  decided  at  January  term,  1880,  but  a 
motion  for  a  rehearing  having  been  made,  the  opinion 
was  reserved  by  the  court  until  the  filing  of  the  opinion 
on  the  motion  at  the  present  term. 

Whitmoyerj  Gerrard  ^  Post^  for  plaintiff  in  error. 

N.  Millet  ^  Soriy  for  defendant  in  error. 

Lake,  J. 

This  is  a  petition  in  error  from  Platte  county,  and 
must  be  determined  on  the  first  point  made  in  the  brief 
of  counsel  for  the  defendant  in  error,  viz, :  that "  there 
is  no  exception  to  the  order  overruling  the  motion  for 
a  new  trial."  In  order  to  obtain  a  review  in  this  court 
by  proceedings  in  error  of  questions  properly  included 
in  a  motion  for  a  new  trial,  it  is  indispensable  that  ex- 
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ception  be  taken  to  the  ruling  of  the  court  below  on 
the  motion.  Lowrie  v.  France^  7  Neb.,  191.  Foster  et 
aL  V.  Robinsoriy  6  Ohio  Stat,  90. 

In  the  court  below  the  case  was  sent  to  a  referee  to 
take  the  testimony  and  report  upon  all  questions,  both 
of  law  and  fact  It  appears  that  a  motion  for  a  new 
trial  was  filed  with  the  referee,  but  there  is  nothing  to 
indicate  that  he  acted  upon  it.  This  motion  was  sub- 
sequently refiled  in  the  district  court,  but  whether  it 
was  there  considered  is  not  shown.  On  the  coming  in 
of  the  report  of  the  referee  there  were  also  filed  certain 
"objections"  thereto,  which  probably  were  duly  con- 
sidered by  the  court  and  overruled  at  the  time  of  enter- 
ing final  judgment  in  the  action,  as  in  the  journal  entry 
thereof  it  is  recited  that  it  was  "  ordered  that  the  said  ex- 
ceptions to  said  report  be  overruled,"  and  judgment  was 
thereupon  rendered  conformably  with  the  recommenda- 
tions of  the  referee.  At  the  end  of  this  judgment 
entry  it  is  stated  that  "the  defendant  excepts."  This 
exception,  however,  is  indefinite,  so  much  so  that  it 
cannot  be  known  whether  it  was  directed  to  the  over- 
ruling of  the  "objections,"  or  to  the  final  judgment  of 
the  court  And  further,  in  this  assignment  of  objections 
no  demand  was  made  for  a  new  trial.  It  is  clear  there- 
fore that  the  defendant  can  take  nothing  in  conse- 
quence of  this  exception. 

There  was,  however,  a  formal  motion  made  to  the 
court  for  a  new  trial  on  the  same  day  that  final  judg- 
ment was  given,  specifying,  as  we  must  presume,  all  the 
grounds  relied  on.  This  motion,  as  the  record  shows, 
was  the  only  one  which  the  court  acted  upon,  and  it  was 
overruled  two  days  afterwards.  To  this  denial  of  the 
motion  it  does  not  appear  that  any  objection  was  made, 
or  exception  taken,  wherefore  we  must  consider  that 
the  ruling  was  at  the  time  entirely  satisfactory  and  the 
several  questions  involved  therein  not  now  properly 
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open  to  review.  The  several  errors  now  here  assigned 
as  ground  for  reversing  the  judgment  of  the  district 
court)  having  been  included  in  this  motion  for  a  new 
trial,  were  finally  settled  by  the  order  of  the  court 
thereon. 

Judgment  affirmbd. 


Same  v.  Same. 


Beferee.  hxw  trial.  A  referee  to  whom  a  caase  ia  referred 
to  take  testimony,  and  report  to  the  court  upon  all  the  iaauee  of 
fact  and  law,  has  no  authority  to  grant  a  new  trial. 

.     In  case  the  decision  of  the  referee  is  unsatisfactory,  and 

a  new  trial  is  desired,  the  motion  must  he  made  to  the  court,  as 
directed  in  the  code  ^  civil  procedure,  sees.  814  to  818,  which 
alone  has  the  power  to  grant  it. 

Exceptions  to  the  report,  although  proper  practice  in 


certain  cases,  as  where  it  falls  to  cover  all  the  issues  submitted, 
or  the  conclusion  drawn  from  the  facts  fo  md  is  unwarranted^ 
and  the  like,  cannot  supply  the  place  of  a  motion  for  a  new  trial 
for  matters  proper  to  be  included  therein. 

4.    .      "Where  no  exception  is  interposed  to  an  order  granting 

or  overruling  a  motion  for  a  new  trial,  the  result  is  always 
deemed  to  have  been  satisfactory  to  the  parties  at  the  time,  and 
they  cannot  afterwards  be  heard  to  complain. 

Motion  for  a  rehearing  of  the  preceding  case. 

Lake,  J. 

By  a  reference  made  in  the  motion  for  a  rehearing^ 
we  see  that  we  were  mistaken  in  saying  that  the  motion 
for  a  new  trial  filed  with  the  referee  was  not  acted  upon 
by  him.  He  did,  formally,  overrule  it.  That  fact, 
however,  is  quite  unimportant,  as  it  was  a  void  act,  he 
being  without  authority  to  order  a  new  trial.     That 
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power  is  wisely  intrusted  to  the  court  alone,  to  be  ex- 
ercised in  a  proper  case,  on  motion,  after  the  report 
has  been  brought  in.  "  A  new  trial  is  a  re-examination 
in  the  same  court  after  a  verdict  by  a  jury,  report  of  a 
referecy  or  a  decision  by  the  court."  Sec.  314,  code  of 
civil  procedure.  "The  application  for  a  new  trial 
must  be  made  at  the  term  the  verdict,  report^  or  decision 
is  rendered."  Sec.  816,  Id.  "The  application  must 
be  by  motion,  upon  written  grounds  filed  at  the  time 
of  making  the  motion."  Sec.  817j  Id.  "When  the 
grounds  for  a  new  trial  could  not,  with  reasonable 
diligence,  have  been  discovered  before,  but  are  dis- 
covered aifter  the  term  at  which  the  verdict,  report  of 
referee^  or  decision  was  rendered,  or  made,  the  applica- 
tion may  be  made  by  petition,  filed  as  in  other  cases, 
on  which  summons  shall  issue  and  be  returnable  and 
served,"  as  in  the  commencement  of  an  action.  Sec. 
818,  Id.     [Comp.  Stat.,  572,  673.] 

These  several  provisions  show  conclusively,  we  think, 
that  the  granting  of  new  trials  is  not  one  of  the  powers 
given  to  referees,  but  that  the  court  alone  can  review 
decisions  in  this  manner. 

Doubtless  there  may  be  matters  concerning  the  re- 
port of  a  referee  prejudicial  to  a  party  not  proper  to  be 
included  in  a  motion  for  a  new  trial.  These  may  be 
reached  and  brought  to  the  notice  of  the  court  by  ex- 
ceptions filed  to  the  report.  But  exceptions  to  the  re- 
port cannot  supply  the  place  of  a  motion  for  a  new 
trial  for  matters  proper  to  be  included  therein.  Max- 
well's Pleading  and  Practice,  638,  note  1.  An  excep- 
tion to  such  report  would  be  the  suitable  course  to 
pursue  where  it  fails  to  cover  all  of  the  issues  submit- 
ted by  the  reference,  or  where  the  conclusion  drawn 
from  facts  found  is  unwarranted,  and  the  like. 

As  to  the  exception  noted  in  the  record,  which 
appears  to  have  been  made  on  the  twenty-seventh  of 
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February,  1878,  at  the  time  the  judgment  was  rendered, 
we  repeat  what  was  said  in  substance  in  the  former 
opinion,  that  it  is  too  indefinite  to  indicate  with  cer- 
tainty to  what  it  was  intended  to  apply.  The  record 
shows  that  on  that  day  the  cause  came  on  to  be  heard 
before  the  court  upon  the  pleadings  and  the  report  of 
the  referee;  also  the  motion  for  judgment  upon  said 
report,  and  the  exceptions  of  the  defendant  thereto; 
whereupon  it  was  ordered  that  said  exceptions  be  over- 
ruled, and  the  report  confirmed.  Thereupon,  on  con- 
sideration, the  court  found  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  $117.10,  and 
interest  from  the  fifteenth  day  of  April,  1876.  It  was 
"therefore  considered  by  the  court  that  the  said  plain- 
tiff recover  from  the  said  defendant  the  sum  of  one 
hundred  and  thirty-eight  dollars  and  eighty-eight  cents 
and  its  costs  herein  expended,  taxed  at  ^f  132.91."  This 
is  followed  with  this:  "The  defendant  excepts." 

The  place  of  this  indefinite  exception,  being  as  it  is 
at  the  end  of  the  paragraph  containing  the  judgment, 
would  seem  to  indicate  an  intention  to  apply  it  to  that 
alone.  The  fact  that ^rwi  judgment  may  be  reviewed 
without  exception  having  been  interposed  at  its  rendi- 
tion is  of  no  special  force  against  such  presumption, 
when  the  practical  fact  is  that  such  exceptions  are  al- 
most always  made  to  unsatisfactory  judgments.  If  the 
exception  were  in  fact  made  to  one  of  the  preceding 
orders,  to  that  overruling  the  exceptions  to  the  report, 
or  to  the  one  by  which  the  court  found  the  amount  of 
the  indebtedness,  it  should  either  have  immediately 
followed  that  particular  order,  or  have  mentioned  it  in 
direct  terms. 

But,  as  we  before  held,  the  plaintiff  in  error  is  espe- 
cially estopped  from  complaining  of  the  judgment,  on 
account  of  anything  that  preceded  it,  for  the  reason 
that  all  matters  of  complaint  were  addressed  to  the 
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court  by  the  motion  for  a  new  trial,  to  the  order  over- 
ruling which  no  exception  was  taken.  Where  no  ex- 
ception is  interposed  to  an  order  granting  or  overruling 
a  motion  for  a  new  trial,  which  is  not  a  final  judgment, 
the  result  is  always  deemed  to  have  been  satisfactory 
to  the  parties  at  the  time,  and  they  cannot  afterwards 
be  heard  to  complain.  For  these  reasons  the  motion 
for  a  re-hearing  must  be  denied. 

He-hearinq  denied. 


William  Ewarth,  plaintiff  in  error,  v.   Ludwig 

NiER,  defendant  in  ERROR. 

Performance:  contract  for  work  and  labor.  In  an  action 
for  work  and  labor,  the  answer  admitted  the  performance  of 
the  same,  but  alleged  that  the  services  were  to  be  rendered  gra- 
tuitously. Judgment  being  rendered  for  the  defendant,  keld^ 
that  as  the  defendant  had  fkiled  to  prove  that  at  least  a  portion 
of  the  services  sued  for  were  to  be  gratuitous,  the  judgment 
must  be  reversed. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

Burr  ^  Marshall^  for  plaintift'  in  error. 

Lamby  BiUingsley  ^  Lambertson^  for  defendant  in 
error. 

Maxwell,  Ch.  J. 

This  is  an  action  to  recover  for  work  and  labor. 
The  plaintiff  alleges  in  his  petition: 

First  That  in  June,  1879,  he,  at  the  defendant's 
request,  plowed  fifteen  acres  of  land  for  him,  which 
was  reasonably  worth  $2  per  acre,  amounting  to  f  30. 
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Second,  That  in  January,  1879,  he,  at  the  defend- 
ant's request,  hauled  fifteen  loads  of  grain  from  the 
defendant's  farm  to  the  city  of  Lincoln,  which  was 
worth  $86.  Also,  in  April  of  that  year,  he  set  out 
trees  for  defendant,  which  services  were  worth  (2. 

Third.  That  in  the  fall  of  1878,  he,  at  the  defend- 
ant's  request,  worked  fourteen  days  with  his  team 
husking  corn  for  him,  which  services  were  worth  $21. 

The  defendant  in  his  answer  admits  that  the  labor 
was  performed  by  the  plaintiff  as  alleged  in  the  peti- 
tion, but  alleges  that  the  same  was  "done  and  per- 
formed under  the  express  and  implied  agreement 
between  said  plaintiff  and  this  'defendant  that  the  said 
plaintiff  would  not  charge  this  defendant  anything 
therefor,"  etc.  A  counter-claim  for  the  sum  of  $198.65 
is  also  pleaded.  The  reply  consists  of  a  general  denial, 
and,  second,  alleges  that  the  matters  set  up  as  a  coun- 
ter-claim "were  in  consideration  of  said  work  and 
labor,  and  jjy  the  terms  of  said  agreement  to  be  given 
to  the  plaintiff  without  charge,"  etc.  On  the  trial  of 
the  cause,  the  jury  returned  a  verdict  for  the  defend- 
ant, upon  which  judgment  was  rendered. 

The  plaintiff  brings  the  cause  into  this  court  by  peti- 
tion in  error. 

The  errors  assigned  are  in  substance  that  the  verdict 
is  against  the  weight  of  evidence. 

Section  184  of  the  code  provides  that  "every  mate- 
rial allegation  of  the  petition  not  controverted  by  the 
answer,  and  every  material  allegation  of  new  matter  in 
the  answer  not  controverted  by  the  reply,  shall,  for  the 
purposes  of  the  action,  be  taken  as  true,"  etc.  Comp. 
Stat.,  547. 

The  answer  admits  that  the  labor  was  performed  as 
stated  in  the  petition,  but  it  is  alleged  that  such  ser- 
vices were  to  be  rendered  gratuitously.  The  burden 
of  proof  is  upon  the  defendant  to  establish  that  fact 
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As  to  some  of  the  items  stated  in  the  petition  the  de- 
fendant has  entirely  failed  to  prove  that  the  services 
were  to  be  rendered  gratuitously,  and  as  to  those,  at 
least,  has  failed  to  establish  his  defense. 

As  the  case  must  be  tried  again,  we  will  express  no 
opinion  upon  the  facts.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  remanded. 


R.  R  TiNQLBY,  PLAINTIFF  IN  ERROR,  V.  R.  F.  PaRSHALL, 
DEFENDANT  IN  ERROR. 

Prinoipal  and  Agent:  contract:  contbrsiok:  demand. 
Where,  by  the  terms  of  a  written  contract,  one  P.  constituted  T. 
his  agent  to  loan  money  and  take  securities  for  the  payment  of 
the  same,  and  expressly  provided  that  the  authority  could  be 
revoked  at  the  request  of  P.  in  writing,  HeLdy  that  a  demand  for 
the  securities  in  writing,  signed  by  a  party  claiming  to  be  an 
attorney  of  P.,  without  an  order  in  writing,  or  proof  of  his 
authority,  was  not  sufficient  to  authorize  P.  to  maintain  an  ac- 
tion for  the  face  value  of  the  securities. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

Browriy  Ryan  ^  Brown^  for  plaintiff  in  error. 

i.  C.  Burr  and  W.  R.  KeUy^  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  brought  by  R  F.  Parshall  as  prin- 
cipal, against  R.  R.  Tingley,  to  recover  the  face  value 
of  certain  notes  and  securities  claimed  by  the  principal, 
which  it  is  alleged  Tingley  as  agent  refused  to  deliver 
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up.  Judgment  was  rendered  in  the  court  below  in 
favor  of  Parshal  for  the  sum  of  $2,894.81.  Tingley 
brings  the  case  into  this  court  by  petition  in  error. 

This  is  not  an  action  for  an  accounting  but  for  con- 
version, and  had  this  fact  been  kept  in  view  on  the 
trial,  a  large  amount  of  testimony,  which  does  not 
appear  to  be  relevant  to  the  issue,  might  have  been 
excluded. 

It  appears  from  the  record  that  in  the  year  1872,  the 
plaintift*  and  defendant  entered  into  a  written  contract 
whereby  Parshall  did  "make,  constitute  and  appoint 
said  R.  R.  Tingley  his  true  and  lawful  agent  to  check  out 
and  loan  and  invest  any  funds  or  money  that  he  the  said 
R.  F.  Parshall  may  deposit  or  cause  to  be  deposited  to 
the  use  of  said  party  of  the  second  part  in  any  bank 
agreed  upon  by  both  parties,  to  take  such  securities  for 
the  payment  of  said  moneys  loaned,  with  the  interest 
that  may  accrue  thereon,  as  the  said  party  of  the  second 
part  may  think  best;  to  use  all  lawful  ways  and  means 
to  collect  all  notes  and  other  evidences  of  indebtedness 
taken  or  purchased  by  the  party  of  the  second  part; 
to  release  all  mortgages  on  payment  having  been  made 
in  full  to  proper  parties;  to  receipt  for  all  moneys  in 
satisfaction  of  judgments,  and  to  do  all  business  neces- 
sary in  connection  with  such  loans.  All  moneys  to  be 
let  at  no  higher  rate  than  lawful  interest  All  notes 
made  payable  to  R.  F.  Parshall  and  made  payable  to 
some  bank  agreed  upon  by  parties,  and  all  transactions 
and  contracts  to  be  made  in  the  name  of  R.  F.  Parshall, 
checks  and  receipts  signed  R.  F.  Parshall  in  the  hand- 
writing of  R.  R.  Tingley  as  agent.  At  any  time  said 
R.  F.  Parshall  may  choose  himself  or  any  other  agent 
to  attend  to  his  business,  said  party  of  the  second  part 
agrees  at  any  time  to  turn  over  to  him  or  an  agent 
selected  by  him,  all  notes  and  other  evidences  of  in- 
debtedness taken  by  the  said  Tingley  for  R.  F.  Par- 
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shall.  The  said  party  of  the  second  part  agrees  for 
himself,  his  heirs,  executors,  administrators,  or  assigns, 
'  that  he  will  be  responsible  for  all  losses  incurred  in  the 
handling  of  said  funds,  and  will  account  to  the  said 
party  of  the  first  part  or  his  legal  representatives  for 
all  funds  so  checked  out  of  said  banks,  with  interest 
at  12  per  cent  per  annum.  And  that  he  will,  at  the 
request  of  said  party  of  the  first  part  in  writing,  pass 
over  or  cause  to  be  passed  over  to  him  or  his  represen- 
tatives, all  notes,  securities,  moneys,  belonging  to 
him,*^  etc. 

This  instrument  is  signed  by  Parahall.  It  is  claimed 
that  the  instrument  was  afterwards  varied  by  parol  as 
to  the  compensation  to  be  paid  Tingley,  and  releasing 
him  from  his  guaranty.  To  what  extent  in  those  par- 
ticulars the  contract  was  varied  it  is  unnecessary  now 
to  enquire.  Tingley  received  from  Parshall  $6,171.08. 
In  May,  1873,  one  Beatty,  a  son-in-law  of  Parshall, 
made  what  purports  to  be  a  settlement  with  Tingley, 
and  found  that  the  profits  derived  from  the  loans 
amounted  to  the  sum  of  $2,694.85,  and  the  commissions 
due  Tingley  amounted  to  the  sum  of  $898.25,  and  that 
the  assets  in  Tingley's  hands  amounted  to  the  sum  of 
$7,967.45.  It  also  appears  that  prior  to  1878,  Tingley 
had  repaid  Parshall  more  than  $7000,  and  had  also 
conveyed  a  quantity  of  real  estate,  the  consideration  of 
which  is  in  dispute.  But  it  is  conceded  that  the  amount 
paid  to  Parshall  is  nearly  or  quite  equal  to  the  original 
loan  at  12  per  cent  interest  thereon.  In  April,  1879, 
the  following  notice  was  served  on  Tingley  by  a  consta- 
ble: 

"Lincoln,  Nebraska,  April  12, 1879. 
"ToRR.  Tingley, 

"  You  will  please  take  notice,  that  according  to  the 
agreement  made  between  us,  February  21,  1872,  for 
the  loaning  of  moneys  by  you  as  my  agent,  I  do  hereby 
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request  you  to  pass  over  op  cause  to  be  passed  over  to 
me  or  L.  C.  Burr,  as  my  representative,  all  notes,  secu- 
rities, etc.,  belonging  to  me. 

"  Tours  respectfully, 

"R.  P.  Parshall, 
"By  (name  of  the  attorney),  Attorney." 

This  action  was  commenced  on  the  Ist  day  of  May, 
1879.  The  testimony  fails  to  show  that  any  notice  in 
writing  signed  by  R.  P.  Parshall  has  ever  been  served 
on  Tingley,  or  that  Tingley  had  any  notice  or  knowl- 
edge that  the  party  signing  the  name  of  Parshall  to  the 
above  notice  was  lawfully  authorized  to  do  so.  No 
action  had  been  commenced,  and  an  attorney  as  such 
had  no  authority  to  give  such  notice.  And  even  if 
there  had  been  authority  to  give  the  notice,  the  con- 
stable had  no  authority  to  receive  the  notes  and  secu- 
rities. The  court  refused  to  give  an  instruction,  that 
the  evidence  as  to  the  authority  of  the  party  signing 
the  notice  was  not  suflScient  to  entitle  him  to  receive  or 
for  Tingley  to  deliver  the  assets  to  him.  In  this  there 
was  error.  The  parties  by  their  own  express  agree- 
ment have  provided  the  mode  in  which  Parshall  may 
terminate  the  agency  and  Tingley  deliver  the  secu- 
rities. The  parties  may  waive  the  mode  agreed  upon, 
but  there  is  nothing  in  the  testimony  tending  to  show 
any  such  waiver.  But  it  is  said  the  notice  complies 
with  the  terms  of  the  agreement,  being  signed  by  the 
attorney  of  Parshall. 

Section  7  of  Chapter  8  of  the  Revised  Statues  of  1866, 
provides  that  an  attorney  has  power  to  execute:  ^^L 
To  execute  in  the  name  of  his  client  a  bond  for  au 
appeal,  certiorari,  wnt  of  error,  or  any  other  papers 
necessary  and  proper  for  the  prosecution  of  a  suit 
already  commenced.  XL  To  bind  his  client  by  his 
agreement  in  respect  to  any  proceeding  within  the 
scope  of  proper  duties  and  powers;  but  no  evidence  of 
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any  such  agreement  is  receivable,  except  the  statement 
of  the  attorney  himself,  his  written  agreement  signed 
and  filed  with  the  clerk,  or.  an  entry  thereof  upon  the 
records  of  the  court.  III.  To  receive  money  claimed 
by  his  client  in  an  action  or  proceeding,  during  the 
pendency  thereof  or  afterwards,  unless  he  has  been 
previously  discharged  by  his  client,  and  upon  payment 
thereof,  and  not  otherwise,  to  discharge  the  claim  or 
acknowledge  satisfaction  of  the  judgment."  Comp. 
Stat,  65. 

The  authority  to  give  notice  to  an  adverse  party  of 
the  termination  of  his  agency  for  another,  at  least  be- 
fore the  commencement  of  an  action,  is  not  among  the 
express  or  implied  powers  of  an  attorney.  Such  notice 
must  come  from  the  principal  and  not  from  an 
employee,  unless  he  is  specially  authorized  for  that 
purpose.  The  authority  of  an  agent  may  be  termin- 
ated by  the  limitation  of  the  power  to  a  particular 
time;  by  the  execution  of  the  business  which  he  was 
constituted  to  perform ;  by  a  change  in  the  condition 
of  his  principal;  by  express  revocation  of  his  power; 
and  by  the  death  of  the  principal.    2  Kent's  Com.,  643. 

The  notice  in  this  case  was  a  demand  upon  Tingley 
for  the  securities  in  his  hands.  This  should  have  been 
signed  by  Parshall.  The  agent  had  a  right  to  know 
that  it  was  his  act,  and  also  to  be  protected  by  his 
order  in  delivering  securities  to  a  party  claiming  to  be 
his  agent.  As  there  is  an  entire  failure  of  proof  in 
this  regard,  it  is  decisive  of  the  case,  and  it  is  unneces- 
sary to  consider  the  other  errors  assigned.  It  is  appa- 
rent from  an  examination  of  the  record  that  the  object 
of  the  contract  between  the  parties  was  to  loan  money 
at  usurious  rates  of  interest  And  while  that  purpose 
does  not  appear  in  the  written  contract,  it  is  clearly 
shown  by  the  record,  and  the  principal  ground  on 
which  this  action  is  baaed  is  to  recover  for  interest  in 
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excess  of  twelve  per  cent.  Whether  the  guaranty  in 
the  written  contract  extends  to  this  excess  may  well  be 
doubted.  The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further  proceed- 
ings. 

Rbversbd  and  remanded. 


«     — 


Kansas  Manufacturing  Company,  appellant,  v.  Mar- 
garet Gandt  and  Lemuel  J.  Gandt,  appellees. 

Married  Women:  mobtqagx  to  srcurk  husband's  note.  In 
September,  ISTB,  one  O.  gave  his  note,  due  in  one  year,  to  a 
manufacturing  company.  In  December  following,  the  wife  of 
O.  gave  a  mortgage  on  her  separate  estate  to  secure  the  note, 
there  being  no  extension  of  the  time  of  payment,  nor  any  new 
consideration.     Heldj  that  the  mortgage  could  not  be  enforced. 

Appeal  by  plaintiff  from  a  decree  rendered  in  the 
district  court  tor  York  county,  dismissing  plaintiffs 
suit  for  the  foreclosure  of  a  mortgage. 

France  ^  Sedgwick  and  Lambj  BlUingsUy  ^  LamberU 
son^  for  appellant.  The  answer  does  not  set  up  any 
defense,  consequently  the  plaintiff  is  entitled  to  a  de- 
cree on  the  pleadings;  it  is  defective  in  two  essential 
particulars:  1st,  it  contains  no  plea  of  coverture,  and 
2d,  it  admits  the  execution  and  delivery  of  the  deed  or 
mortgage,  in  which  case  the  consideration  cannot  be 
enquired  into  for  the  purpose  of  avoiding  it.  Our 
position  and  claim  is,  that  coverture  must  be  pleaded, 
and  that  a  bond  and  mortgage  or  any  instrument  under 
seal  implies  a  consideration,  and  none  need  be  proved; 
anditisgoodif  it  is  shown  that  none  was  given.  And  neither 
courts  of  law  or  equity  will  allow  the  consideration  to 
be  inquired  into  for  the  sake  of  declaring  the  instru- 
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ment  void  for  want  of  consideration,  but  they  will  for 
the  purpose  of  ascertaining  what  is  due  upon  it  Far- 
num  V.  Burnett y  21  N.  J.  Eq.,  89.  Jamison  v.  Jamison^ 
8  Wharton,  457.  Brown  v.  KahnweiUr,  28  K  J.  Eq. ,  313. 
Bank  of  Muskingum  v.  Carpenter^  Wright,  Ohio,  729. 
CooUy  V.  Hoberty  8  Iowa,  358.  Comcgys  v.  Clarke,  44 
Md.,  108.  Haffey  v.  Carey,  73  Pa.  St.,  432.  Wolf  v. 
Van  Metre,  23  Iowa,  397.    Croft  v.  Bunster,  9  Wis.,  607. 

W.  T.  Scott  and  W.  W.  Giffen,  for  appellees.  The 
mortgage  is  void  for  want  of  any  new  consideration. 
1  Jones  on  Mortgages,  sec.  615.  4  Wait  Actions  and 
Defenses,  554,  sec.  6.     Dacidson  v.  King,  51  Ind.,  224. 

Maxwell,  Cn.  J. 

This  action  was  instituted  in  the  district  court  of 
York  county  to  foreclose  a  mortgage  executed  by  Mar- 
garet C.  Gandy  upon  her  separate  estate  to  secure  a 
note  executed  by  her  husband.  Tlio  defense  is  want 
of  consideration.  The  court  below  found  the  issues  in 
favor  of  the  defendant  and  dismissed  the  action.  The 
plaintift' appeals  to  this  court. 

It  appears  from  the  bill  of  exceptions  that  the  de- 
fendant, Lemuel  J.  Gandy,  had  purcliased  wagons 
from  the  plaintiff  to  the  amount  of  about  $6,000,  giv- 
ing  his  notes  therefor,  and  that  the  note  which  the 
mortgage  was  given  to  secure  was  for  a  portion  of  the 
wagons.  The  note  is  as  follows: 
**|464.00  York,  Neb.,  Sept.  16th,  1878. 

"Twelve  months  after  date  I  promise  to  pay  to  the 
order  of  the  Kansas  Manufacturing  Company  four  hun- 
dred and  sixty-four  dollars,  at  McWhirter's  Bank,  with 
exchange,  value  received,  with  interest  at  12  per  ccut 
per  annum  from  January  16,  1879,  until  paid. 

"L.  J.  Gandt. 

"Due  Sept.  19, 1879." 
81 
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The  mortgage  to  secure  this  note  was  executed  on 
the  seventh  day  of  December,  1878. 

Blackstone  says:  "A  consideration  of  some  sort  or 
other  is  so  absolutely  necessary  to  the  forming  of  a 
contract  that  a  nudum  pactum^  or  agreement  to  pay  any- 
thing on  one  side  without  any  compensation  on  the 
other,  is  totally  void  in  law;  and  a  man  cannot  be 
compelled  to  perform  it  As,  if  one  man  promises  to 
give  another  £100,  here  there  is  nothing  contracted  for 
or  given  on  the  one  side,  and  tlicrefore  there  is  nothing 
binding  on  the  other.  And  however  a  man  may  or 
may  not  be  bound  to  perform  it  in  honor  or  conscience 
— which  the  municipal  laws  do  not  take  upon  them  to 
decide — certainly  those  municipal  laws  will  not  compel 
the  execution  of  what  he  had  no  visible  inducement  to 
engage  for;  and  therefore  our  law  has  adopted  the 
maxim  of  the  civil  law  that  ex  nudo  pacto  non  oritur 
actio.  But  any  degree  of  reciprocity  will  prevent  the 
pact  from  being  nude."    2  Blackstone's  Com.,  445. 

Kent  says:  ^'It  is  essential  to  the  validity  of  a  con- 
tract that  it  be  founded  on  a  sufficient  consideration. 
It  was  an  early  principle  of  the  common  law  that  a 
mere  voluntary  act  of  courtesy  would  not  uphold  an 
assumpsit,  but  a  courtesy  showed  by  a  previous  request 
would  support  it  There  must  be  something  given  in 
exchange,  something  that  is  mutual,  or  something 
which  is  the  inducement  to  the  contract,  and  it  must 
be  a  thing  which  is  lawful  and  competent  in  value  to 
sustain  the  ofisumption.  A  contract  without  consider- 
ation is  a  nudum  pactum^  and  not  binding  in  law, 
though  it  may  be  in  point  of  conscience."  2  Kent's 
Com.,  468. 

Patteson,  J.,  in  Thomas  v.  Thomas^  2  Q.  B.,  859, 
says:  "A  consideration  means  something  which  is  of 
some  value  in  the  eye  of  the  law  moving  from  the 
plaiutifil    It  may  be  of  some  benefit  to  the  defendant. 
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or  some  detriment  to  the  plaintiff,  but  at  all  events  it 
must  move  from  the  latter.'^ 

Originally,  under  the  doctrine  of  uses,  the  relation- 
ship of  blood  or  the  marriage  relation,  when  supported 
by  a  seal,  was  held  sufficient  to  raise  a  use.  But  if 
there  was  no  seal,  and  the  contract  was  intended  to 
take  effect  as  a  bargain  and  sale,  which  might  have  its 
origin  in  parol,  a  valuable  consideration  was  necessary. 
See  2  RoUe  Abr.,  788,  p.  15.  Uses  originally  were 
equitable  estates,  which,  under  the  operation  of  the 
statute  of  uses,  were  converted  into  legal,  the  statute 
joining  the  use  and  possession  of  the  land  together  so 
that  the  owner  should  possess  the  same  estate  in  the 
use  and  possession.  Sanders  says:  "Uses  may  be 
raised  either  upon  a  pecuniary  consideration,  or  upon 
what  is  called  a  good  consideration,  which  is  that  of 
blood  or  marriage.  Whatever  be  the  form  of  the  con- 
veyance creating  and  transferring  a  use  upon  the  former 
consideration,  it  is  a  bargain  and  sale,  and  must  be  en- 
rolled as  such;  but  conveyances  raising  upon  or  by 
virtue  of  the  latter  are  termed  covenants  to  stand  seized, 
and  they  are  not  within  the  words  of  the  statute  of  en- 
rollments, nor  within  the  policy  of  it,  because  the  con- 
sideration of  blood  and  marriage  is  of  a  public  nature.'* 
2  Sand,  on  Uses  and  Trusts,  96-7. 

I  have  thus  stated  the  principles  governing  the  con- 
sideration of  contracts,  because  in  some  of  the  cases 
they  seem  to  have  been  overlooked.  It  is  the  consid- 
eration that  gives  vitality  to  a  contract,  and  without  it 
the  contract  cannot  be  enforced.  If,  in  an  action  be- 
tween the  original  parties  to  a  promissory  note,  the 
maker  may  plead  that  the  note  was  without  considera- 
tion, and,  if  this  defense  is  established,  defeat  a  recovery 
thereon,  why  may  not  a  party,  who  has  executed  a 
mortgage  to  secure  a  precedent  debt  of  another,  be 
permitted  to  show  that  there  was  no  consideration  for 


462      SUPREME  COURT  OF  NEBRASKA, 

Nicholson  Y.  Barnes. 

the  mortgage?  The  cases  rest  upon  the  same  principle. 
In  the  one  case  the  plaintiff  seeks  to  recover  a  jud<rmcnt 
against  a  defendant  which  may  be  satisfied  out  of  any 
property  he  may  possess.  In  the  other  it  is  sought  to 
subject  specific  property  of  the  defendant  to  the  pay- 
ment of  the  amount  found  due  on  the  mortgage.  In 
both  cases  there  must  be  a  consideration  to  support 
the  contract.  In  the  case  at  bar  the  plaintiff  surren- 
dered nothing,  nor  did  the  defendants,  or  either  of  them, 
receive  any  benefit  whatever  from  the  execution  of  the 
mortgage.  It  was  given  to  secure  a  note  that  had  at 
that  time  nearly  ten  months  to  run,  and  there  was  no 
extension  of  the  time  of  payment,  nor  any  consideration 
for  its  execution.  It  cannot  therefore  be  enforced. 
Wearse  v.  Pierce^  24  Pick.,  141.  Oonwdl  v.  Clifford^  45 
Ind.,892.  Smith  v.Newt<m,Z9^1\\.,2^0.  The  judgment 
of  the  court  below,  dismissing  the  action,  is  therefore 
affirmed. 

Judgment  affirmed. 


W.  P.  Nicholson,  plaintiff  in  error,  v.  Martin  E. 
Barnes,  defendant  in  error. 

Pirooiissory  Note:    liability  of  indorskr.    A  promissorj  nott 

was  dated  at  Grnnd  Island,  Neb.,  made  payable  at ,  and 

had  beneath  the  signature  of  the  maker  the  words  "Danebrog, 
Howard  Co/'  In  an  action  by  the  endorsee  against  the  endorser, 
Held^  on  demurrer  to  the  petition,  that  the  allegations  of  de- 
mand at  the  banks  at  Grand  Island,  and  that  the  defendant  had 
no  residence  or  place  of  business  there,  there  being  no  allega- 
tions that  the  maker  had  absconded,  or  that  inquiry  bad  been 
made  at  Danebrog,  were  insufficient  to  charge  the  endorser. 

Error  to  the  district  court  for  Hall  county.     Tried 
below  before  Post,  J. 
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Thummd  ^  Piatt  and  Abbott  ^  Ccddwell^  for  plaintiff  in 
error,  cited  Story  Prom.  Notes,  sec.  285.  Townsend  ». 
Star  Wagon  Co.,  10  Neb.,  615.  Spies  v.  Gilmore^  1  Corn- 
stock,  821. 

Bath/  ^  Bagan^  for  defendant  in  error,  cited  1  Par- 
sons Notes  and  Bills,  427,  567.  Smith  v.  PhiUmcky  10 
Gray,  252.  1  Daniel  Neg.Instr.,  510, 567.  BrentSyCzecUr 
tcTy  V.  Bank  of  Metropolis^  1  Pet.,  89.  Anderson  r.  Drake^ 
14  John.,  114.  Sussex  Bank  v.  Baldwin^  2  Harrison,  487. 
State  Bank  v.  Hurdy  12  Mass.,  172.  Meyer  v.  HibshoTy 
47  N.  Y.,  265.     Adams  v.  SkeriUy  14  How  Pr.,  297. 

Maxwell,  Ch.  J. 

This  is  an  action  by  tbe  endorsee  against  the  endorser 
upon  a  promissory  note,  of  which  the  following  is  a 
copy: 

"Grand  Island,  Neb.,  Oct.  29, 1878. 

"Nine  months  after  date,  for  value  received,  I  promise 

to  pay  to  the  order  of  A.  R.  Oliphant  $71.25  at ^ 

with  interest  at  ten  per  cent  per  annum  from  date  until 
paid,  together  with  a  sum  equal  to  ten  per  cent  of  said 
amount  as  attorneys'  fee,  if  action  is  brought  on  this 
note  or  the  mortgage  given  to  secure  the  same,  or  if 
the  same  is  not  paid  when  due. 

"^f71.25.  [Signed]  Jerry  Tyrell, 

"Danebrog,  Howard  county.'* 

A  copy  of  the  note  is  attached  to  and  made  a  part 
the  petition.  It  is  alleged  in  the  petition  "that  said 
note  was  made  payable  in  the  town  or  city  of  Grand 
Island,  in  Hall  county,  Nebraska,  but  not  made  pay- 
able at  any  particular  place  in  said  Grand  Island,  and 
that  on  the  day  and  date  when  said  note  became  due 
•aid  plaintiff  made  diligent  search  and  inquiry  through- 
put the  entire  town  of  Grand  Island  for  the  maker 
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of  said  note,  bat  was  wholly  anable  to  find  him  or 
learn  of  his  whereabouts.'^  It  is  also  alleged  that  the 
note  was  presented  to  the  several  banking  houses  in 
Grand  Island  for  payment,  and  payment  thereof  was 
refused,  and  that  no  part  of  the  same  has  been  paid,  etc. 

The  defendant,  Nicholson,  demurred  to  the  petition 
upon  the  ground  that  the  facts  stated  therein  were  not 
sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled  and  judgment  entered  in  fevor  of  Barnes. 
Nicholson  brings  the  cause  into  this  court  by  petition 
in  error. 

In  the  case  of  Townsend  v.  The  Star  Wagon  Cb.,  10 
Neb.,  619,  it  is  said:  '^The  contract  which  the  plaintiff 
in  error  entered  into  by  indorsing  said  note  was,  that 
if  the  same  should  be  duly  presented  for  payment  to 
the  makers  at  maturity— either  to  them  personally  or 
at  their  residences  or  places  of  business — and  the  same 
was  not  paid,  and  he  should  be  duly  notified  of  such 
presentation  and  non-payment,  that  then  he  would  pay 
the  money  called  for  by  the  note,  together  with  legal 
costs  of  such  demand  and  notification." 

In  this  case  it  is  alleged  in  the  petition  that  the  de- 
mand was  made  at  the  banks  in  Qrand  Island.  Is  such 
demand  suflicient  to  charge  the  endorser?  The  pre- 
sumption is  that  the  maker  resides  at  the  place  where  a 
note  is  dated,  and  that  he  contemplated  payment  at  that 
place.  3  Kent  Com.,  97.  Stewart  v.  Eden^ 2  Caines  Rep., 
127.  Duncan  v.  McCuUoghj  4  Serg.  &  R,  480.  Lorenz 
V.  Scote^  24  Wend.,  358.  But  it  is  a  presumption  merely; 
and  if  the  maker  resides  elsewhere  within  the  state 
when  the  note  falls  due,  and  that  place  be  known  to 
the  holder,  demand  must  be  made  at  the  raaker^s  place 
of  residence.  3  Kent  Com.,  97.  Anderson  v.  Drake^ 
14  Johnson,  114.  Oalpin  «?.  Hard,  3  McCord,  894.  The 
reason  is  the  holder  of  a  note  is  bound  to  use  reasonable 
iind  proper  diligence  to  find  the  maker  and  demand 
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payment,  where  no  particular  place  is  designated  for 
payment. 

The  endorser  undertakes  conditionally  to  pay  if  the 
maker  does  not,  and  this  imposes  on  the  holder  the 
necessity  of  taking  the  proper  steps  to  obtain  payment 
from  the  maker.  The  allegations  in  the  petition  that 
a  demand  was  made  at  the  banks  at  Grand  Island 
and  that  the  maker  had  no  residence  or  place  of  busi- 
ness there,  are  not  sufficient.  There  is  no  allegation 
that  the  maker  had  absconded,  or  that  his  residence 
was  unknown,  or  of  any  fact  to  excuse  an  actual  de- 
mand. The  words  "Danebrog,  Howard  Co.,**  beneath 
ihe  signature,  evidently  were  intended  to  indicate  the 
residence  of  the  maker;  but  there  is  no  allegation  of  a 
demand  at  that  place  or  that  he  had  removed  there- 
from. But  it  is  said  that  the  residence  being  indi- 
cated beneath  the  signature,  it  is  not  binding  on  the 
holder  to  make  a  demand  at  that  place.  Undoubtedly 
this  designation  of  the  residence  would  not  be  suffi- 
cient to  fix  the  place  where  alone  a  demand  should 
be  made;  but  it  is  a  circumstance  to  put  the  holder  on 
inquiry  as  to  the  residence  of  the  maker.  In  all  prob- 
ability had  inquiry  been  made  at  Danebrog,  the  maker 
would  have  been  found. 

It  is  insisted  that  it  being  alleged  in  the  petition  that 
the  note  was  payable  at  Grand  Island,  that  this  fact  is 
admitted  by  the  demurrer.  In  answer  to  this  objec- 
tion it  is  sufficient  to  say,  that  the  allegations  of  the 
petition  must  be  construed  together.  The  note  which 
is  made  part  of  the  petition,  shows  that  no  place  of 
payment  was  designated,  and  that  the  allegation  in  the 
petition  that  Grand  Island  was  the  place,  is  untrue. 

As  there  must  be  a  new  trial  in  this  case,  I  desire  to 
call  attention  to  the  allegation  of  the  petition  as  to  the 
endorsement,  which  is  as  follows:  "Said  plaintiff  fur- 
ther avers  that  after  the  date  of  the  execution  and 
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delivery  of  said  note,  and  before  the  same  became  dae 
and  payable,  the  said  A.  R.  OUphant  for  a  valuable  con- 
sideration sold,  endorsed,  and  delivered  said  note  to 
said  defendant,  who  then  and  there  for  a  valuable  con- 
sideration, and  before  said  note  became  due,  sold, 
endorsed  and  delivered  the  same  to  said  plaintiff."  No 
copy  of  the  endoraement  is  set  out  in  the  petition. 

Section  129  of  the  code  provides  that  '^  where  others 
than  the  makers  of  a  promissory  note,  or  the  acceptors 
of  a  bill  of  exchange,  are  parties  in  the  action,  it 
shall  be  nocessai*y  to  state  also  the  kind  of  liability 
of  the  several  parties,  and  the  facto  as  they  may  be 
which  fix  their  liability."  This  would  seem  to  require 
a  copy  of  the  endorsement.  The  petition  at  least  must 
show  the  nature  of  the  liability  of  the  endorser — ^that 
is,  the  character  of  the  endorsement  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remakdbd. 


^\  JosiAH  Fry,  plaintiff  in  error,  v.  W.  W.  ThiTon, 


DEFENDANT  IN  ERROR. 

Practice.  Instructions  should  be  filed  with  the  clerk  before 
being  read  by  the  oourt  to  the  jury.  And  the  word  ^^giyen" 
or  **  refused ''  should  be  written  on  the  margin  of  each  instruo- 
tion  given  or  requested.  But  a  failure  to  comply  with  the 
statute  is  not  ground  of  error,  unless  excepted  to. 

1»  Evidence.  When  the  testimony  is  oonflioting  as  to  the  price 
agreed  upon  in  the  sale  of  personal  property,  it  is  competent  t* 
show  the  value  of  the  property  at  the  time  of  the  sale,  as  tend- 
ing to  show  what  the  real  contract  probably  was. 

Error  to  the  district  court  for  York  county.     Tried 
below  before  Weaver,  J. 
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France  ^  Sedgwick^  for  plaintiff  in  error. 
Montgomery  ^  Harlan^  for  defendant  in  error. 
Maxwell,  Oh.  J. 

This  action  was  brought  in  the  district  court  of  York 
county,  upon  an  account  to  recover  from  the  defend- 
ant the  sum  of  $158.65.  The  defendant  in  his  answer 
admits  the  account,  but  alleges  that  in  pursuance  of  a 
contract  he  delivered  to  the  plaintiff  thirty  cords  of 
soft  wood  at  $4.76  per  cord,  amounting  to  the  sum  of 
1142.50.  Two  cords  of  hard  wood  worth  $6.00  per 
cord,  $12.  And  paid  caeh  $8.74.  He  asks  judgment 
for  the  sum  of  $9.59. 

The  plaintiff  in  tis  reply  admits  receiving  eleven 
cords  of  soft  wood,  at  $8.75  per  cord,  and  one  cord  of 
hard  wood  at  $5.00  per  cord.  On  the  trial  of  the  cause 
a  verdict  was  rendered  in  favor  of  the  defendant  for 
the  sum  of  thirty-five  cents.  Various  errors  are  as- 
signed, th«  more  important  of  which  will  be  considered 
in  tlieir  order. 

It  is  objected  that  the  verdict  is  against  the  weight 
of  evidence.  We  have  carefully  road  the  entire  testi- 
mony, although  it  is  quite  voluminous,  and  wliilo  it  is 
somewhat  conflicting,  in  our  opinion  it  fully  sustains 
the  verdict 

Objection  is  made  to  the  action  of  the  court  in  not 
filing  the  instructions  with  the  clerk  before  they  were 
read  to  the  jury,  and  in  permitting  the  jury  to  take 
the  instructions  to  the  jury  room,  and  also  in  neglect- 
ing to  write  the  word  ''given"  or  "refused"  on  the 
margin  of  the  instructions,  as  required  by  the  statute. 

The  act  approved  February  25, 1875,  provides  that 
"it  shall  be  the  duty  of  the  judges  of  the  several 
district  courts,  in  all  cases  both  civil  and  criminal,  to 
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reduce  their  charge  or  instractions  to  the  jury  to  wri- 
ting, before  giving  the  same  to  the  jury,  unless  the  so 
giving  of  the  same  is  waived  by  the  counsel  in  the  case 
in  open  court,"  etc. 

Section  8  provides  that "  the  court  must  read  over 
all  the  instructions  which  it  intends  to  give  and  none 
other,  to  the  jury,  and  must  announce  them  as  given, 
and  shall  announce  as  refused,  without  reading  to  the 
jury,  all  those  which  arc  refused,  and  must  write  the 
word  '  given '  or  '  refused '  as  the  case  may  be,  on  the 
margin  of  each  instruction." 

Section  4  provides  that:  "If  the  giving  or  refusal  be 
excepted  to,  the  same  may  be  without  any  reason 
stated  therefor;  and  all  instructions  demanded,  as  well 
as  all  instructions  given  to  the  jury  by  the  court  on  its 
own  motion,  must  bo  plainly  and*  legibly  written  in 
consecutively  numbered  paragraphs  and  filed  by  the 
clerk  before  being  read  to  the  jury  by  the  court;  and 
such  instructions  shall  be  preserved  as  part  of  the 
record  of  the  cause  in  which  they  were  given." 

The  fifth  section  provides  that  the  neglect  or  refusal 
of  the  court  to  perform  any  duty  enjoined  by  the  pre- 
ceding sections  shall  be  error,  and  sufiicient  cause  for 
the  reversal  of  the  judgment.  Laws  of  1875,  pages 
77-8. 

The  proper  construction  of  this  statute  was  before 
this  court  in  Smith  v.  The  Statty  4  Neb.,  288.  The  court 
say:  "It  was  intended  doubtless  that  each  distinct 
proposition  of  law  or  statement  of  tact  should  be  so 
set  i'orth  as  to  enable  counsel  readily  to  comprehend 
its  purport,  and  if  desirable,  except  to  it  by  a  simple 
reference  to  its  number."  *  *  "But  the  right  given 
by  this  section  is  one  that  may  be  waived,  and  will  be 
regarded  as  waived  when  the  instructions  are  not 
excepted  to." 

The  question  was  again  before  the  court  in  Tagg  «. 


JULY  TERM,  1881.  46^ 

Fry  V.  Tllton. 

MiUer^  10  Neb.,  442,  where  the  presiding  judge  had 
failed  to  write  the  word  "given"  or  "refused"  on  the 
margin  of  each  instruction  given  or  requested,  and  it 
was  held  that  to  make  the  error  available  an  exception 
must  have  been  taken. 

Instructions  should  be  filed  with  the  clerk  before 
being  read  to  the  jury,  but  the  party  complaining  must 
have  excepted  on  that  ground  to  their  being  read.  So 
with  regard  to  writing  the  word  "given  "  or  " refused" 
on  the  margin  of  each  instruction  given  or  requested. 
The  objection  is  purely  technical,  and  a  party  seeking 
to  take  advantage  of  a  mere  technicality  must  himself 
be  without  fault  Besides,  there  is  no  doubt  that  had 
the  attention  of  the  court  been  called  to  the  matter  by 
an  exception  the  objections  would  have  been  removed. 
As  to  the  objection  that  the  jury  were  permitted  to 
take  the  instructions  with  them  to  the  jury  room,  we 
think  there  is  no  error,  as  no  exception  was  taken  on 
that  ground. 

Objection  is  made  to  the  testimony  of  the  defen- 
dant's witnesses  showing  the  value  of  wood  at  the  time 
and  place  that  the  defendant  delivered  his  wood  to  the 
plaintiff*.  The  testimony  as  to  the  price  agreed  upon  was 
conflicting,  the  plaintiff*  testifying  that  it  was  $8.75  per 
cord,  and  the  defendant  that  the  price  agreed  upon  was 
f4.75  per  cord.  In  such  cases  it  is  competent  to  show 
the  value  of  such  wood  at  the  time  the  contract  was 
made,  as  tending  to  show  what  the  agreed  price  prob- 
ably was.  Allison  v.  Homing^  22  Ohio  Stat,  188.  Kid- 
der i\  Smith,  84  Vt,  294.  As  there  is  no  error  in  the 
record  the  judgment  must  be  affirmed. 

Judgment  affikmsd. 
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Sidney  S.  Blanchar^,  plaintiff  in  error,  v.  Pbtbr 
loqes,  defendant  in  error. 

Trespass :  damaoks:  eyidkkci.  In  an  action  by  B.,  to  recover 
damages  fur  grain  in  the  field,  destroyed  by  hogs  belonging  to 
L.,  a  verdict  was  rendered  for  twenty-five  cents.  There  waf 
testimony  tending  to  show  the  amount  and  value  of  the  grain 
destroyed  ;  also  that  hogs  other  than  those  of  L.  committed  a 
portion  of  the  injury,  but  there  was  no  testimony  tending  to 
show  the  number  of  such  hogs,  nor  what  proportion  of  the  damage 
was  occasioned  by  the  hogs  of  L.  Heldf  that  an  objection  by 
B.  that  the  verdict  was  against  the  weight  of  evidence  could 
not  be  sustained. 

Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Savage,  J. 

Zr.  W.  Ostomy  for  plaintiff  in  error. 

J.  Wesley  Tucker^  for  defendant  in  error. 

Maxwell,  Cn.  J. 

This  is  an  action  to  recover  damages  for  corn  and 
wheat  belonging  to  the  plaintiff,  which,  it  is  alleged, 
were  destroyed  by  bogs  belonging  to  the  defendant. 
On  the  trial  of  the  cause  in  the  court  below  a  verdict 
for  twenty-five  cents  was  rendered  in  favor  of  the  plain- 
tiff, upon  which  judgment  was  rendered.  The  plaintiff 
brings  the  cause  into  this  court  by  petition  in  error. 

The  principal  error  relied  on  is  that  the  verdict  is 
against  the  weight  of  evidence — that  is,  that  the  dam- 
ages awarded  are  not  commensurate  with  the  injury 
proved. 

It  appears  from  the  testimony  that  in  the  year  1878 
a  portion  of  the  plaintiff's  corn,  in  the  field,  estimated 
by  himself  at  800  bushels,  worth  12  cents  per  bushel, 
was  destroyed  by  hogs;  that  a  quantity  of  wheat  in 
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the  shock,  estimated  by  him  at  from  100  to  150  bushels, 
worth  60  cents  per  bushel,  was  also  destroyed.  It  also 
appears  that  the  defendant  in  August  of  that  year  was 
the  owner  of  nineteen  hogs,  which  escaped  from  his 
inclosure  and  were  found  in  the  plaintiff's  corn;  that 
the  plaintiff  impounded  thirty-five  hogs  found  in  his 
field,  and  that  a  considerable  number  still  remained  in 
the  field.  It  also  appears  that  the  plaintiff  at  that  time 
possessed  about  one -hundred  and  twenty-five  hogs, 
which  were  kept  up,  ''except  when  they  broke  out." 
The  plaintiff  testified  that  "at  that  time  they  did  not 
break  out,"  but  there  is  testimony  tending  to  show  that 
quite  a  large  number  of  his  own  hogs  were  running 
out  at  that  time.  There  is  also  testimony  tending  to 
show  that  the  damages  to  the  wheat  and  corn  were 
inconsiderable.  But  if  the  damages  are  as  great  as 
claimed  by  the  plaintiff,  still  it  appears  that  the  injury 
was  not  all  committed  Dy  the  defendant's  hogs.  And 
there  is  no  testimony  tending  to  show  the  comparative 
amount  of  damage  committed  by  them,  nor  the  whole 
number  of  hogs  committing  the  injury.  This  was 
neeessary  in  order  to  enable  the  jury  to  assess  the  dam- 
ages. The  whole  amount  of  damages  sustained  is 
proved,  but  there  is  an  entire  failure  of  testimony  as 
to  the  proportion  of  the  same  for  which  the  defendant 
is  liable.  There  is  no  basis  therefore  for  this  court  to 
review  the  finding.  There  is  a  direct  conflict  in  the 
testimony  as  to  the  amount  of  damage  sustained,  and  it 
was  properly  a  case  to  be  submitted  to  a  jury  for  their 
determination.  The  judgment  of  the  district  court  is 
therefore  affirmed. 

JUDOMSNT  AFFIRMED. 
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n  m   Fbancis  Moorb  and  A.  C.  Haush,  plaintiff  ik  bbbor, 
^  ^  V.  Alanson  F.  Darrow,  defendant  in  error. 

Ck>flt8.  D.  Bucd  M.  A  H.  in  tho  coanty  court  for  a  balance  of 
1164.67.  M.  &  H.  answered  denying  D/s  cause  of  action  and 
setting  up  an  offset  against  him  amounting  to  $188.  The  jury 
found  that  there  was  due  from  the  defendants  to  the  plaintiff 
upon  the  cause  of  action  set  forth  in  his  hill  of  particulars,  the 
sum  of  $198.40,  and  that  there  was  due  from  the  plaintiff  to  the 
defendants  upon  their  set-off  the  sum  of  $118-40.  Thut  there 
was  therefore  found  to  be  due  to  the  plaintiff  from  the  defend- 
ants the  sum  of  $75.00.  Held,  on  error,  that  the  plainiiff  was 
not  entitled  to  costs. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Post,  J. 

ScoU  ^  OormeTy  for  plaintifl&  in  error. 

France  ^  Sedgwick^  for  defendants  in  error. 

Cobb,  J. 

Dftrrow  sued  Moore  and  Hauah  in  the  county  court 
of  York  oounty  for  an  alleged  balance  of  $154.67. 
Tho  said  Moore  and  Ilaush  answered,  denying  Dar- 
row's  cause  of  action,  and  setting  up  an  oft-set  ngainst 
him  amounting  to  $138.  Upon  the  trial  the  jury  re- 
turned their  verdict  in  tlje  following  words:  "  We  the 
jury  *  *  *  do  find  and  say  that  there  is  due  from 
defendants  to  the  plaintiff,  upon  the  cauacs  of  action 
set  forth  in  his  bill  of  particulars,  the  sum  of  $193.40; 
and  we  further  find  that  there  is  due  from  the  plaintifi 
to  the  defendants,  upon  their  set-off,  the  sum  of  $118.40. 
We  therefore  find  that  there  is  duo  the  plaintiff  from 
the  defendants  a  balance  amounting  to  the  sum  of  $75, 
which  we  assess  to  the  plaintiff  as  the  amount  of  his 
recovery."    Upon  this  verdict  the  county  court  ren- 
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dered  jadgment  against  the  defendants  Moore  and 
Haush  for  the^  said  sum  of  seventy-five  dollars  and 
eosts.  Moore  and  Haush.  resisted  the  judgment  for 
costs,  and  took  the  cause  to  the  district  court  on  error, 
where  the  judgment  of  the  county  court  was  affirmed, 
and  they  now  bring  the  cause  to  this  court  on  error. 

This  question  has  been  presented  to  and  decided  by 
this  court  in  the  three  several  cases  of  Gere  v.  Sweety  2 
Neb.,  76.  Beach  v.  Oramer^  5  Id.,  98,  and  Ray  v.  Mason^ 
6  Id.,  101.  These  cases  have  all  held  that  as  they 
were  originally  brought  in  a  court  other  than  that  of  a 
justice  of  the  peace,  and  as  they  might  lawfully  have 
been  brought  before  a  justice  of  the  peace,  that  the 
plaintiff  could  not  recover  costs.  Indeed  I  do  not  see 
how  the  court  could  hold  otherwise  in  view  of  the  lan- 
guage of  sec.  621  of  the  code,  which  is  as  follows:  "If 
it  shall  appear  that  a  justice  of  the  peace  has  jurisdic- 
tion of  an  action,  and  the  same  has  been  brought  in 
any  other  court,  the  plaintiff  shall  not  recover  costs." 

There  is  a  dictum  of  Mr.  Justice  Swan  in  Bi^naugh 
V.  Worlej/j  6  Ohio  State,  597,  which,  if  good  law,  ap- 
plied to  the  case  at  bar  would  take  it  out  of  the  rule 
laid  down  as  well  in  that  case  as  in  the  Nebraska  cases. 
After  quoting  sec.  552  of  their  code,  of  which  our  sec. 
€21  is  a  literal  copy,  the  learned  judge  says:  "It  is  true 
that  at  the  time  the  code  took  effect  the  court  of  com- 
mon pleas  and  justices  of  the  peace  had  concurrent  ju- 
risdiction when  the  amount  in  controversy  did  not 
exceed  one  hundred  dollars.  Now,  by  statute,  justices 
of  the  peace  have  exclusive  jurisdiction  of  any  sum  not 
exceeding  one  hundred  dollars.  We  are  of  opinion 
that  this  change  of  jurisdiction  did  not  abrogate  the 
section  of  the  code  above  referred  to,  in  relation  to  the 
recovery  of  costs  by  the  plaintiff'  in  cases  in  which  it 
appears  from  the  verdict  that  the  amount  in  contro- 
versy did  not  exceed  one  hundred  dollars.    But  there 
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18  this  exception  to  the  above  rule:  Where  the  plain- 
tiff claims  by  his  petition  more  than  one  hundred  dol- 
lai's,  and  the  jury  find  his  claim  to  exceed  that  sum, 
but  it  is,  by  counter-claim  or  set-off  allowed  by  the 
jur}^  reduced  to  an  amount  less  than  one  hundred 
dollars,  the  plaintiff  is  entitled  to  his  costs.  This  ex- 
ception was  recognized  under  the  old  law,  and  the 
same  reason  exists  for  its  recognition  under  section  552 
of  the  code."  The  announcement  of  this  exception 
was  not  at  all  necessary  to  the  disposition  of  the  case 
then  under  consideration,  as  it  came  within  the  rule 
and  was  not  claimed  to  come  within  the  exception  as 
laid.-  But  even  was  the  above  the  opinion  of  the  court 
in  the  case,  and  not  mere  obiler  dicta  as  it  is,  notwith- 
standing the  high  character  of  that  court  and  the  judge 
who  delivered  the  opinion,  we  could  not  follow  it 

The  case  at  bar  is  exactly  within  the  exception  as 
laid  down  by  Judge  Swan,  and  I  see  no  reason  which 
would  give  the  plaintiff  below  in  this  case  costs  in  the 
district  court,  which  would  not  apply  to  every  case  of 
mutual  dealings  where  the  debit  side  of  the  account 
amounts  to  a  hundred  or  even  fifty  dollars. 

Section  1103  of  the  code  is  as  follows:  "The  juris- 
diction of  justices  of  the  peace  shall  not  extend  to  any 
case  where  the  sum  in  question  shall  exceed  one  hun- 
dred dollars,  but  may  extend  to  that  sum  in  all  cases 
except  as  limited  in  this  title."     Gen.  Stat,  706. 

The  words  "sura  in  question"  in  this  section  cannot 
mean  the  amount  claimed  by  the  plaintiff,  as  that  con- 
struction would  deprive  the  justice  of  jurisdiction  in 
all  that  numerous  class  of  cases  of  mutual  accounts 
where  the  dealings  on  either  side  exceed  a  hundred 
dollars,  yet  where  the  balance  is  quite  small.  It  never 
was  the  intention  of  the  legislature  to  drive  this  numer- 
ous class  of  cases  into  the  county  or  district  court.  The 
policy  of  the  law  as  expressed  in  sec.  621  of  the  code 
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is  to  require  the  plaintiff,  on  pain  of  losing  his  costs,  to 
bring  his  suit  in  the  least  expensive  and  most  conven- 
ient court  which  can  lawfully  take  jurisdiction  of  his 
case,  and  such  policy  might  be  frustrated  in  any  case 
if  the  jurisdiction  of  the  court  could  be  controlled  by 
the  claim  of  the  plaintiff  in  a  sense  to  regulate  the 
question  of  costs. 

The  judgment  of  the  district  court,  so  fer  only  as  the 
same  awards  costs  to  plaintiff  in  the  county  court,  ia 
reversed  with  costs  to  the  plaintiffs  in  error,  both  ia 
this  court  and  in  the  district  court. 

Judgment  accordingly* 


PsTSR  Nelson,  appellant,  v.  O.  P.  Hurford  ani> 

OTHERS,  APPELLEES. 

XTBTiry:  CujlVO-e  of  sbcubities,  bto.  Every  subsequent  security 
given  for  a  loan  originally  usurious,  however  remote  or  often 
renewed,  is  subject  to  the  plea  and  proof  of  usury;  and  when 
the  proof  of  usury  in  such  case  is  sufficient,  the  court  will  ap- 
ply all  payments  of  interest  upon  such  usurious  loan  as  a  pay- 
ment, pro  tantOj  of  the  principal  thereof. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Savage,  J. 

John  D.  Howe^  for  appellant 

W.  J.  OonneUy  for  appellees. 

Cobb,  J. 

This  action  was  brought  in   the  district  court  of 
Douglas  county  for  the  purpose  of  foreclosing  a  mort> 
gage  on  real  estate,  given  to  secure  a  note  for  sixteen 
82 
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bandred  dollars,  dated  November  1,  1875,  running 
three  years,  with  interest  at  ten  per  cent  Mortgage 
executed  by  Oliver  P,  Hurford  and  Ella  Hurford, 
Plaintiff  admits  that  the  said  O.  P.  Hurford  has  paid  as 
interest  on  the  said  note  the  sum  of  $506.66.  The  de- 
fendants, Oliver  P.  Hurford,  Ella  Hurford,  and  Annie 
Hurford,  answered  that  the  note  sued  on  was  executed 
by  said  Oliver  P.  Hurford  for  the  sole  purpose  of  tak- 
ing up  another  note  of  like  amount,  executed  by  said 
O.  P-  Hurford  in  the  name  of  Hurford  &  Brother; 
which  note  was  dated  June  1,  1873,  payable  to  the 
order  of  said  Peter  Nelson,  in  six  months  after  the 
date  thereof,  with  interest  at  the  rate  of  fifteen  per 
cent  per  annum,  interest  payable  monthly,  and  which 
said  note  of  June  Ist,  1873,  was  by  said  O.  P.  Hurford 
80  executed  for  the  sole  purpose  of  taking  up  another 
note  of  a  like  amount,  executed  by  siud  0.  P.  Hurford 
to  said  plaintiff  about  three  years  prior  to  said  time,  for 
money  loaned  to  said  O.  P.  Hurford  by  said  plaintiff 
That  from  the  date  of  the  giving  of  the  note  first  exe- 
cuted until  the  giving  of  the  note  in  the  plaintiff's 
petition  described,  the  said  0.  P.  Hurford  paid  to  said 
plaintiff,  and  plaintiff  knowingly,  purposely,  and  usu- 
riously  received  from  said  Hurford  interest  on  said 
sum  of  sixteen  hundred  dollars  at  the  rate  of  15  per 
cent  per  annum;  that  said  first  note,  as  well  as  the 
second  note  hereinbefore  described,  provided  for  the 
payment  of  interest  at  said  rate.  That  the  total  amount 
of  interest  so  paid  and  received  on  said  first  note  was 
^720.00,  that  the  total  amount  so  paid  and  received  on 
said  second  note  was  $720.00;  that  defendants  admit 
that  on  the  note  in  the  plaintifi*'s  petition  described 
there  has  been  paid  as  interest  the  sum  of  |506.66 — 
thus  making  a  total  of  $1,945.66,  paid  as  usurious  in- 
terest to  said  plaintiff. 
The    cause  was  tried  to  the   court    without  the 
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intervention  of  a  jury,  who  found  the  issues  for  the 
defendants  and  sent  them  hence  without  day,  and  judg- 
ment for  costs  against  the  plaintift',  who  brings  the 
cause  to  this  court  on  appeal. 

Upon  looking  into  the  bill  of  exceptions  I  find  evi- 
dence to  sustain  the  finding  of  the  court  as  to  each 
point,  and  while  there  is  other  and  conflicting  evidence, 
I  cannot  say  that  the  court  is  not  sustained  throughout 
by  the  weight  of  evidence. 

The  point  of  law  that  "after  the  settlement  of  1875, 
the  new  securities  then  given  and  received,  the  old 
ones  being  surrendered,  cannot  he  affected  with  the 
vice  of  usury,  if  in  fact  it  existed  in  the  former  trans- 
action," was  raised  and  earnestly  argued  by  counsel 
for  the  appellant.  But  he  cited  us  to  no  authorities  in 
support  of  that  position,  and  as  I  have  been  unable  to 
find  any,  I  think  there  are  none.  On  the  contrary  the 
cases  uniformly  hold  substantially  to  the  law  as  sta- 
ted by  Mr.  Justice  Swayne,  in  the  opinion  of  the  court 
in  the  case  of  Walker  v.  Bank  of  Washington^  3  How- 
ard, 62:  "The  mere  change  of  securities  for  the  same 
usurious  loan  to  the  same  party  who  received  the  usury, 
or  to  a  person  having  notice  of  the  usury,  does  not 
purge  the  original  illegal  consideration,  so  as  to  give 
a  right  of  action  on  the  new  security.  Every  subse- 
quent security  given  for  a  loan,  originally  usurious, 
however  remote  or  often  renewed,  is  void." 

This  cause  arose  in  the  District  of  Columbia,  where, 
under  the  statute,  the  agreeing  to  take  usurious  inter- 
est rendered  a  contract  absolutely  void,  so  that,  applied 
to  the  case  at  bar,  the  doctrine  of  that  opinion  gives  the 
appellees  the  right  to  have  all  the  interest  by  any  of 
them  paid  on  the  debt  sued  on,  after  as  well  as  before 
the  change  of  securities,  Nov.  1, 1875,  credited  on  the 
principal. 

Under  the  statute  of  Iowa,  a  note  or  contract  is  not 
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rendered  void  by  reason  of  an  agreement  between  par- 
ties for  usurious  interest  thereon,  but  in  that  state 
when  a  plea  of  usury  is  interposed  and  proved,  the 
judgment  is  for  the  contents  of  the  note  or  contract 
without  interest  or  costs,  and  another  judgment  to  the 
state  for  the  use  of  the  school  fund  for  a  sum  equal  to 

10  per  cent  per  annum  on  such  usurious  note,  etc 
Construing  the  .statute  of  that  state  in  the  case  of  damp- 
bcU  V.  McHarg  ei  aLy  9  Iowa,  854,  the  court,  per  Mr, 
Justice  Woodward,  say;  "When  the  attention  of  the 
court  is  called  to  the  question  of  usury,  to  say  that  the 
inquiry  is  limited  to  the  identical  contract  or  note  be- 
fore them,  and  that  they  cannot  look  back  to  a  preced- 
ing note  or  notes  for  which  the  present  one  was  sub- 
stituted, is  contrary  to  both  the  letter  and  the  spirit  of 
all,  or  nearly  all,  the  adjudications.  These  teach  that 
however  it  may  be  covered  by  changes  and  substitu- 
tions, if  usury  be  found  to  exist,  either  directly  or  indi- 
rectly, its  taint  continues,  and  afiects  all  the  parts 
through  which  it  runs.  The  substitution  of  one  con- 
tract for  another,  the  taking  of  a  new  note  for  an  old 
one,  will  not  purge  it."    Bank  v.  MiUler^  Sup,  Ct  Mo., 

11  Reporter,  847. 

With  the  moral  question  involved  in  the  taking  of 
usurious  interest  on  the  one  hand,  or  the  pleading  of 
usury  for  the  purpose  of  avoiding  a  contract  on  the 
other,  I  do  not  conceive  that  the  courts  have  anything 
to  do.  The  legislature  no  doubt  considered  all  that, 
leaving  to  the  judiciary  only  to  administer  the  law  as 
they  understand  it 

The  judgment  of  the  district  court  must  be  affirmed. 

JUDQMENT  AFFIRMED. 
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J.  A.  Qrimison,  plaintiff  in  error,  v.  H.  C.  Eussell, 

DEFENDANT  IN  ERROR. 

Practice:  lost  pleadings:  judgment  without  pleadikos. 
There  was  a  petition,  demurrer  thereto,  which  had  been  over- 
ruled and  exception  taken,  and  answer.  Issue  being  Joined  bj 
the  answer,  there  was  a  trial  to  the  court,  and* the  case  takea 
under  advisement.  Between  the  trial  and  judgment  all  of  the 
pleadings  were  lost,  and  objection  was  made  by  the  defendant 
in  the  action  to  the  entry  of  judgment  without  any  pleadings 
being  on  file.  But  this  objection  was  overruled,  and  judgment 
entered  without  either  the  pleadings  or  substituted  copies. 
Held^  error. 


81  314 

11  460 

48  S86 

II  m\ 

48  226 


Error  to  the  district  court  for  Colfax  county.     Tried 
below  before  Post,  J. 

Phelps  ^  ThomaSy  for  plaintiff  in  error. 

M.  B.  Hozie  and  L.  D.  Chambers^  for  defendant  in 
error. 

Lake,  J. 


Our  decision  in  this  case  must  turn  upon  thefourth 
point  made  in  the  assignment  of  errors,  viz.:  "That 
the  said  court  erred  in  rendering  said  judgment  at  the 
September  term  of  said  court,  when  there  was  no  peti- 
tion, nor  answer,  nor  demurrer,  nor  writ,  nor  any 
pleading,  procedure,  or  process  in  said  action  on  the 
files  of  said  court." 

The  fact  is,  as  the  parties  agree,  and  the  record, 
shows,  that  after  trial  and  before  judgment — the  case 
having  been  taken  under  advisement  by  the  judge — ^all 
of  the  pleadings  were  lost,  and  have  never  been  found 
or  supplied.  Under  this  circumstance,  was  the  rendi- 
tion of  judgment  against  the  defendant  below,  against 
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his  assent,  permissible?  We  think  not,  for  several 
reasons,  of  which  we  will  state  the  following: 

In  the  first  place,  there  is  no  authority  for  a  court  to 
render  judgment  against  a  party  defendant,  except  by 
his  consent,  without  a  petition  showing  the  existence 
of  a  cause  of  action  against  him  and  in  favor  of  the 
plaintiff.  And  to  this  petition  he  must  have  had  the 
opportunity  to  answer  which  the  statute  gives.  The 
provision  for  rendering  judgment  without  pleading  is 
found  in  sec.  483  of  the  civil  code,  which  declares  that 
**  any  person  indebted,  or  against  whom  a  cause  of  ac- 
tion exists,  may  personally  appear  in  a  court  of  com- 
petent jurisdiction,  and  with  the  assent  of  the  creditor 
or  person  having  such  cause  of  action,  confess  judgment 
therefor,  whereupon  judgment  shall  be  entered  accord- 
ingly.'^  But  in  such  case  an  ordinary  judgment,  as 
upon  issue  joined,  will  not  suffice,  for  the  next  section 
of  the  code  requires  that  "the  debt  or  cause  of  action 
shall  be  briefly  stated  in  the  judgment,  or  in  a  writing 
to  be  filed  as  a  pleading  in  other  actions.''  And  this 
statement  of  the  cause  of  action  is  essential  as  a  protec- 
tion to  the  debtor  against  a  subsequent  prosecution 
upon  the  same  demand. 

Another  sufficient  reason  for  holding  a  judgment  so 
rendered  erroneous  is,  that  without  the  pleadings  or 
substantial  copies  thereof  being  on  file  and  copied  into 
the  record  brought  to  this  court,  it  is  impossible  to  de- 
termine many  of  the  questions  that  may  be  raised  upon 
the  judgment  by  the  defendant  in  the  action.  Did  the 
petition  state  a  cause  of  action  in  favor  of  the  plaintiff? 
Without  knowing  what  that  pleading  contained,  we 
cannot  tell ;  but  if  it  be  conceded  that  it  did,  then  what 
issue  was  tendered  by  the  answer,  and  upon  which  tes- 
timony was  required  to  warrant  a  recovery?  In  a 
contested  case,  as  this  one  was,  these  are  most  import- 
ant questions,  and  were  distinctly  raised  by  dcnmr- 
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ring  to  the  petition,  and  by  exceptions  taken  during 
the  trial,  as  to  the  sufficiency  of  the  evidence,  under 
the  issue  joined,  to  support  the  judgment  that  was 
finally  rendered.  With  the  lost  pleadings  unsupplied, 
the  clerk  of  the  district  court  was  without  the  means 
of  making  the  complete  final  record  required  of  him 
by  sees.  444,  445,  and  446  of  the  code;  and  was  una- 
ble to  furnish  to  the  plaintiff  in  error  such  transcript 
of  the  proceedings  in  that  court  as  is  requisite  in  bring- 
ing the  case  here  by  petition  in  error. 

It  is  contemplated  by  the  code  of  civil  procedure 
that  cases  may  arise  when,  even  though  a  party  may 
have  verdict  found  against  him,  still  he  shall  be  en- 
titled to  judgment  in  his  favor.  Accordingly,  it  is 
provided  by  sec.  440, that:  "Where,  upon  the  state- 
ments in  the  pleadings,  one  party  is  entitled  by  law  to 
judgment  in  his  favor,  judgment  shall  be  so  rendered 
by  the  court,  though  a  verdict  has  been  found  against 
such  party."  One  of  the  grounds  of  the  motion  for  a 
new  trial  in  this  case  was,  that  the  judgment  "  is  con- 
trary to  the  law  of  the  case.'*  Under  this  objection, 
no  review  of  the  decision  of  the  court  below  is  possible 
without  access  to  the  pleadings;  and  by  it,  the  necessity 
of  a  distinct  understanding  of  the  issue  between  the 
parties  is  made  apparent  "  Upon  the  statements  in  the 
pleadings,"  which  of  the  parties  was  "entitled  by  law 
to  judgment  in  his  favor"  in  this  case?  If  a  court 
should  be  permitted  to  render  a  judgment  against  a 
party  without  pleading,  and  against  his  will,  how  could 
this  inquiry  be  answered  by  a  reviewing  court?  Li 
such  case,  would  not  the  decision  of  the  trial  court 
necessarily  be  final  7 

By  section  187  of  the  code,  provision  is  made  for 
the  substitution,  by  order  of  the  court,  of  copies  of 
the  original  pleadings  either  lost  or  withheld  by  any 
person.      And  this  is  the  course  that  ought  to  have 
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been  pursued  on  the  discovery  of  the  loss  of  these 
pleadings  in  the  court  below.  For  these  reasons  we 
are  of  opinion  that  the  judgment  should  be  reversed, 
and  the  cause  remanded  to  the  court  below  for  further 
proceedings. 

Reversed  and  remanded. 


William  C.  Ghost,  plaintiff  in  error,  v.  Abel  Hill, 
defendant  in  error. 

1.  County  Court:    JURisoicrioir:    amercement  of  ovficee. 

A  county  court  has  authority  to  amerce  an  officer  for  failing  to 
return  an  execution  issued  by  said  court  and  delivered  to  him. 

2.    :    PRACTICE.    The  proper  mode  of  reviewing  an  order 

of  amercement  is  by  petition  in  error. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Post,  J. 

WilUam  C.  Ghosty  pro  se. 

M  R.  DeaUy  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  proceeding  was  instituted  in  the  county  court 
of  Dodge  county,  to  amerce  the  defendant,  who  is 
sheriflf  of  Butler  county,  for  failing  to  return  an  exe- 
cution issued  out  of  said  court,  which  it  is  alleged  was 
delivered  to  him.  The  county  court  made  an  order 
amercing  the  defendant  in  the  sum  of  $96.75.  The 
district  court  dismissed  the  proceedings  because  the 
county  court  had  no  jurisdiction.  The  case  is  brought 
in  this  court  on  error. 
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The  only  question  to  be  determined  is  the  jurisdic- 
tion of  the  county  court. 

Section  513  of  the  code  provides  that :  "  If  any  sherilff 
or  other  oflioer  shall  refuse  or  neglect  to  execute  any 
writ  of  execution  to  him  directed,  which  has  come  to 
his  hands;  or  shall  neglect  or  refuse  to  sell  any  goods 
and  chattels,  lands  and  tenements,  or  shall  neglect  to 
call  an  inquest  and  return  a  copy  thereof  forthwith  to 
the  clerk's  office,  or  shall  neglect  to  return  any  writ  of 
execution  to  the  proper  court  before  the  return  day 
thereof,  ******  guch  sheriff  or  other  offi- 
cer shall,  on  motion  in  court,  and  two  days  notice 
thereof  in  writing,  be  amerced  in  the  amount  of  said 
debt,  damages,  and  costs,  with  ten  per  centum  thereon, 
to  and  for  the  use  of  said  plaintiff  or  defendant,  as  the 
case  may  be." 

These  provisions,  if  applicable  to  county  courts,  con- 
fer jurisdiction  in  cases  of  amei:cement.  The  proce- 
dure in  county  courts,  where  there  are  no  special  pro- 
visions to  the  contrary,  is  governed  by  the  provisions 
of  the  code  relative  to  justices  of  the  peace.  Gen. 
Stat.,  268-4.  Justices  of  the  peace  seem  to  have  no 
power  to  amerce  an  officer,  as  the  provisions  of  section 
1084  provide  that  an  action  may  be  maintained,  and  the 
amount  of  the  injury,  with  twenty  per  cent  penalty 
thereon,  may  be  recovered.  But  section  24  of  "  An  act 
concerning  the  organization,  powers  and  jurisdiction  of 
probate  courts,"  approved  March  3, 1873,  (Gen.  Stats., 
268),  provides  that  *'it  shall  be  the  duty  of  the  sheriffs 
of  the  several  counties  to  execute  or  serve  all  writs 
and  process  issued  by  any  probate  court  and  to  them 
directed,  and  to  return  the  same;  for  any  neglect  or 
refusal  so  to  do  they  may  be  proceeded  against  in  the 
probate  court  the  same  as  for  a  neglect  or  refusal  to ' 
execute  or  serve  process  issued  out  of  the  district  court." 
Section  26,  restricting  the  service  of  process  to  probate 
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proceedings,  was  repealed  in  1877.  Laws  of  1877,  page 
16.,  Bowen  v.  School  district,  10  Neb.,  265.  This  being 
the  case,  the  county  court  of  Dodge  county  had  au- 
thority to  entertain  proceedings  to  amerce  the  sheriff 
ot  Butler  county  for  failing  to  return  an  execution 
issued  out  of  said  court  and  delivered  to  him. 

The  judgment  of  the  district  court  dismissing  the 
action  therefor,  is  reversed,  and  the  case  is  reinstated 
in  the  district  court.  No  appeal  is  allowed  in  such 
cases;  the  proper  mode  of  review  is  by  petition  in 
error,  the  procedure  being  the  same  as  in  the  district 
court  But  there  is  not  sufficient  in  the  record  to  en- 
able us  to  determine  whether  the  case  was  taken  to 
the  district  court  by  appeal  or  on  error. 

Revbrsbd  and  remanded. 


Jabon  G.  Miller,  plaintiff,  v.  Reuben  W,  Htefs  bt 

AL.,  DEFENDANTS  IN  ERROR. 

Szecution:  Stat  ov,  waiybr  ov  error.  J.  L.  obtained  a  Jndg- 
ment  of  foreclosure,  etc.,  v.  J.  G.  M.  and  M.  P.  M.  They  with- 
in the  time  limited  by  statute  filed  a  written  request  for  a  stay  of 
execution,  which  was  duly  entered.  After  the  expiration  of  the 
stay,  an  order  of  sale  issued  and  was  placed  in  the  hands  of  B. 
W.  H.,  sheriff,  for  execution.  Whereupon  J.  O.  M.  commenced 
an  action,  and  obtained  an  injunction  at^uinst  J.  L.  and  R.  W., 
sheriff,  setting  up  usury  in  the  note  and  mortgage,  and  that  he 
was  hindered  by  excusable  mistake,  unavoidable  accident,  etc., 
from  making  said  defense  to  the  original  suit.  Held,  on  error 
to  this  court,  that  by  taking  the  stay,  J.  G^.  M.  waived  any  error 
in  the  proceedings,  and  was  estopped  to  attack  such  judgment 
in  any  way. 


Error  to  the  district  court  for  Caes  county, 
below  before  Pound,  J. 


Tried 
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jR.  B.  Windhaniy  for  plaintiff  in  error. 
Sam.  M,  Ctiapmanj  for  defendant  in  error. 
Cobb,  J. 

The  defendant  in  error,  Jacob  Lefever,  obtained 
a  judgment  of  foreclosure  of  a  mortgage  against  the 
plaintiff  in  error,  J.  G.  Miller,  and  Mary  P.  Miller, 
his  wife,  at  the  April  term,  1879,  of  the  Cass  county 
district  court,  to-wit.  May  2,  1879.  On  the  13th  day 
of  the  same  month,  the  said  J.  G.  Miller  and  Mary 
P.  Miller  filed  in  the  office  of  the  clerk  of  said  court 
their  written  request  for  stay,  which  was  duly  al- 
lowed and  entered.  After  the  expiration  of  the  stay, 
the  plaintiff  in  that  case,  Lefever,  caused  an  order 
of  sale  to  issue,  and  placed  it  in  the  hands  of  the  de- 
fendant in  error,  Reuben  W.  Hyers,  as  sheriff  of  said 
county  for  execution.  Hyers  proceeded  as  directed  by 
said  order  of  sale  to  advertise  the  mortgaged  premises 
for  sale  on  the  8th  day  of  June,  1880. 

On  the  8d  day  of  June,  1880,  the  plaintiff  in  error 
commenced  his  action,  and  obtained  an  injunction  re- 
straining the  defendants  in  error  from  proceeding  with 
the  said  sale.  The  defendants  in  error  answered,  de- 
nying the  several  matters  set  up  by  the  plaintiff  as 
ground  for  the  said  injunction;  and  also  setting  up  the 
fact  of  the-  entry  of  the  stay  by  the  said  plaintiff  as 
hereinbefore  stated. 

Upon  the  hearing,  the  district  court  dissolved  the 
injunction  and  dismissed  the  plaintiff's  suit,  to  reverse 
which  judgment  he  brings  the  case  to  this  court  on 
error. 

There  is  no  brief  filed  by  either  party,  nor  has  the 
attention  of  the  court  been  called  in  any  way  to  the 
particular  point  or  points  upon  which  the  plaintiff  in 
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error  relies  for  a  reversal  of  the  judgment  of  the  dis- 
trict court. 

I  will  therefore  only  notice  the  point  which  suggests 
itself  as  standing  in  the  way  of  the  examination  of  the 
case  upon  its  merits,  were  they  ever  so  well  presented. 

The  statute,  sec.  6,  of  an  act  approved  February  23, 
1876,  p.  60,  laws  of  1875,  provides  that  no  proceedings 
in  error  or  appeal  shall  be  allowed  after  a  stay  hai 
been  taken.  While  this  provision  does  not  in  terms 
prohibit  the  bringing  of  au  independent  action  for 
relief  by  injunction  or  otherwise,  from  the  erroneous 
proceedings  of  the  court  in  rendering  such  stayed 
judgment,  yet  I  think  that  most  if  not  all  the  reasons 
which  support  the  letter  of  the  statute  would  apply  to 
a  case  like  the  one  at  bar,  where  a  party,  after  availing 
himself  of  a  stay  of  proceedings  upon  a  judgment 
against  him  under  the  statute,  seeks  by  an  independ- 
ent action  and  injunction  to  urge  a  defense  to  the  orig- 
inal suit  I  think  that  when  a  party  avails  himself 
of  the  statutory  stay  of  judgment  he  is  estopped  to 
attack  such  judgment  in  any  manner. 

The  judgment  of  the  district  court  is  affirmed,  and 
the  injunction  and  cause  dismissed. 

JUDOMENT  AOGORDINOLT. 


Ghauncet  H.  Smith,  plaintiff  ik  error,  v.  Haohabl 
ainscow,  defendant  in  error. 

Garnishment.  Defendant  in  error  was  the  assignee  of  a  note  and 
chattel  mortgage,  executed  by  G.  P.  H.,  and  J.  H.,  his  wife, 
mortgage  on  household  goods  claimed  by  J.  II.  Sdward  Aias- 
cow,  husband  of  defendant  in  error,  acting  for  her,  together 
with  G.  P.  H.,  took  the  goods  to  plaintiff  in  error,  who  was  an 
auctioneer,  who  agreed  to  sell  the  goods  on  the  chattel  mort- 
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gage  and  pay  the  proceeds,  lest  10  per  cent  commission,  to  de- 
fendant in  error.  While  the  sale  was  progressing  plaintiff  in 
error  was  served  with  process  of  garnishment  as  a  debtor  of  9-. 
P.  H.  He  did  not  notify  defendant  in  error  of  such  pro- 
ceedings, and  made  his  answer  and  disclosure  therein  without 
revealing  on  whose  account  he  received  the  goods,  nor'  that 
defendant  in  error  was  the  owner  of  the  chattel  mortgage,  nor 
that  J.  H.  claimed  to  own  the  goods.  The  justice  ordered  him 
to  pay  the  proceeds  of  said  gooda  into  court,  which  he  did  upon 
receiving  a  bond  of  indemnity  from  one  of  the  garnishing 
creditors.  On  suit  by  defendant  in  error  for  the  proceeds  of 
said  goods,  Heldf  that  said  order  and  payment  thereon  by  the 
plaintiff  in  error  constituted  no  defense  to  such  action. 

Ebror  to  the  district  court  for  Douglas   county. 
Tried  bolow  before  Savage,  J, 

Charles  J.  Green  and  K  F.  6myihe,  for  plaintiflf  in 
error. 


George  E.  JPritchett^  for  defendant  in  error. 
Cobb,  J. 

The  plaintiff  in  error  having  filed  no  brief  in  this 
ease,  nor  even  pointed  out  in  his  petition  in  error,  spe- 
cifically, the  points  upon  which  he  relies  for  a  reversal 
of  the  judgment,  the  same  should  be  affirmed  pro  forma. 
Nevertheless,  we  have  carefully  examined  the  record, 
but  fail  to  find  any  material  error. 

It  seems  that  one  George  P.  Hines,  and  Jennie  Hines, 
his  wife,  executed  a  chattel  mortgage  to  one  A.  M. 
Bernstein,  upon  certain  household  goods,  the  property 
of  said  Jennie  Hines.  This  mortgage  was  assigned  to 
Rachel  Ainscow,  the  defendant  in  error.  The  mort- 
gaged property — the  debt  having  matured — ^was  taken 
by  George  P.  Hines,  and  Edward  Ainscow,  husband  of 
the  defendant  in  error,  to  the  auction  rooms  of  the 
plaintiff  in  error,  and  placed  in  his  hands  for  sale  at 
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auction  as  the  property  of  said  Jennie  Hinea  to  fore- 
close said  mortgage.  The  plaintiff  in  error  received 
said  property  accordingly,  and  proceeded  to  sell  it 
While  the  sale  was  progressing,  certain  of  the  credit- 
ors of  George  P.  Hines  caused  process  of  garnishment 
to  be  issued  and  served  on  the  plaintiff  in  error,  and 
upon  his  answer  being  made  in  said  suit  of  garnish- 
ment, the  justice  before  whom  the  matter  was  pending 
ordered  him  to  pay  the  proceeds  of  such  sale  into  court, 
except  125.85,  which  order  he  complied  with,  having 
first  been  indemnified  against  all  risk  in  so  doing  by 
one  of  Hines'  creditors.  Defendant  in  error  then 
brought  suit  and  recovered  judgment  against  plaintiff 
in  error.  To  the  said  claim  of  defendant  in  error 
plaintiff  in  error  pled  the  said  proceedings  in  garnish- 
ment, and  the  order  of  said  justice  to  pay  said  money 
into  court,  and  his  compliance  therewith,  and  now 
brings  this  case  in  error  to  reverse  said  judgment 

Had  the  plaintiff  in  error  notified  the  defendant  in 
error  of  the  proceedings  in  garnishment,  allowed  her 
to  manage  the  defense  thereto,  and  been  particular  to 
have  stated  all  the  facts  in  the  case  in  his  answer  to  the 
garnishee  process,  then  the  order  of  the  justice  of  the 
peace  upon  him  to  pay  the  said  money  into  justice's 
oourt  might  have  availed  him  as  a  defense  to  this 
action.  But  there  is  no  pretense  that  he  ever  notified 
her  of  the  service  or  pendency  of  the  process  of  gar- 
nishment, or  that  he  would  have  allowed  her  or  her 
attorney  to  take  charge  of  his  defense;  and  in  his  dis- 
closure before  the  justice  of  the  peace  he  seems  to  have 
stated  everything  which  would  tend  to  hold  him  on 
said  process,  and  nothing — ^which  he  evidently  could 
have  done— calculated  to  show  to  the  court  the  true 
character  of  his  employment  to  sell  said  goods,  and 
that  he  was  accountable  to  the  holder  of  the  chattel 
mortgage  for  the  proceeds  of  the  sale.    At  all  events 
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there  was  evidence  before  the  district  court  amply  suf- 
ficient to  sustain  its  finding  and  judgment. 
The  judgment  of  the  district  court  is  affirmed. 

JUOOMENT   AFFIBMBD. 


IsHAM  Rbavis  and  E.  W.  Thomas,  appellants,  V.  John 

J.  HORNBR  AND  G.  H.  PbARSON,  APPBLLEBS. 

1-  Beplevin:  RBTuay  of  qooi>s  bt  plaintiff.  The  sheriff, 
holding  an  execution,  had  levied  it  upon  personal  property,  con- 
sisting of  horses,  hogs,  farming  implements,  and  grain,  when 
the  plaintiffs  replevied  it  from  him  while  it  remained  on 
the  farm  of  the  execution  debtor.  Judgment  having  been 
rendered  against  the  plaintiffs  in  the  alternative  for  a  return 
of  the  property,  or  for  its  value  as  found  by  the  court,  they 
tendered  it  back  at  the  place  where  replevied.  Held,  that  this 
was  a  suitable  plaoe  to  return  it. 

2.    .    When  a  portion  of  the  goods  are  lost  or  so  disposed  of 

that  they  cannot  be  returned,  and  their  separate  value  as  found 
by  the  court  can  be  definitely  ascertained,  such  value  in  money 
may  be  tendered  in  their  stead,  together  with  the  remaining 
goods. 

iKJUNCTioy.      When,  after  such  offer  to  return  the 


goods  replevied,  which  is  not  accepted,  the  defendant  proceeds 
to  enforce  the  alternative  judgment  for  their  value,  the  plaintiff 
is  entitled  to  an  injunction  restraining  him  from  so  doing. 

This  was  an  application  for  an  injunction  brought  in 
the  district  court  for  Richardson  county.  The  petition 
alleges  that  defendant  Horner  had  recovered  a  judg- 
ment against  one  Findley,  and  caused  an  execution, 
issued  thereon,  to  be  levied  upon  the  property  in  con- 
troversy as  the  property  of  Findley.  Keavis  and 
Thomas  thereupon  replevied  the  said  property  from 
Pearson,  the  sheriff,  who  had  the  same  by  virtue  of 
said  levy,  and  Horner  having  caused  himself  to  be  sub- 
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Btituted  as  defendant,  in  place  of  the  sheriff,  judgment 
was  rendered  against  Reavis  and  Thomas  for  a  return 
of  the  property,  or  in  default  thereof,  for  the  recovery 
of  the  value,  damages,  etc.  Afterwards  Reavis  and 
Thomas  offered  to  return  the  property  to  the  sheriff, 
and  to  Horner,  with  the  exception  of  a  small  part  of  it, 
which  could  not  be  returned,  the  value  of  which,  how- 
ever, they  tendered,  but  the  defendant  refused  to  re- 
ceive the  property,  and  Ilorner  afterwards  caused  an 
execution  to  be  issued  on  his  judgment  in  the  replevin 
case  to  collect  the  value  of  the  property,  damages,  etc., 
from  plaintiffs  herein.  It  was  to  restrain  the  service 
of  this  last  execution  that  this  action  was  brought 
The  district  court  dissolved  the  temporary  injunction 
and  dismissed  the  bill.     Plaintiffs  appeal. 

C.  Gillespie  and  A.  R.  Scott^  for  appellants,  cited 
Wells  on  Replevin,  sees.  778,  782.  McCUUan  v.  Mar- 
shall^  19  Iowa,  561.  High  on  Injunctions,  sec  183. 
Frey  v.  Drahos,  10  Neb.,  594. 

J.  D.  Gilman  and  G.  P.  (7W,  for  appellees.  Tender 
not  good  unless  made  unconditionally.  2  Chitty  on 
Cont.,  1191,  1194,  et  seq.  Tompkins  v.  Batie^  11  Neb., 
ante  p.  147.  Wells  on  Replevin,  sec.  420,  ei  seq.y  and 
484,  et  seq.  A  tender  of  part  only  of  an  entire  lot  of 
chattels  is  not  good.  2  Chitty  Cont.,  1209.  Vance  v. 
Bloomer,  20  Wend.,  200.  Bowker  v.  Hoyt,  18  Pick., 
655. 

Lake,  J. 

In  its  main  features  this  case  differs  but  slightly  from 
that  of  Frey  v.  Drahos^  10  Neb.,  594,  in  which  we  held 
that,  under  a  judgment  for  the  return  of  personal  prop- 
erty replevied  from  a  sheriff*,  a  tender  at  the  place 
where  it  was  taken,  and  had  remained  during  the  in- 
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terim,  was  Bufficient,  and  that  after  a  refusal  by  the 
officer  to  receive  it,  his  attempt  to  enforce  the  alterna- 
tive judgment  for  its  value  was  properly  enjoined. 

In  the  replevin  case  here,  the  property  consisted  of 
two  horses,  one  cow,  twenty  hogs,  one  harvester,  two 
corn  cultivators,  one  corn  planter,  six  hundred  bushels 
of  corn,  and  one  hundred  and  eighteen  bushels  of 
wheat,  which  had  been  seized  in  execution  as  the  prop- 
erty of  one  Hiram  Findley,  to  satisfy  a  judgment 
against  him,  in  favor  of  the  above  named  Horner. 
While  held  under  this  execution,  and  during  the  pen- 
dency of  the  replevin  proceedings,  all  of  the  property 
had  remained  upon  Findley's  farm,  where  it  was  first 
seized. 

The  testimony  shows,  very  conclusively,  that  within 
a  suitable  time  after  the  termination  of  the  replevin 
suit,  which  was  brought  by  these  appellants,  and  re- 
sulted in  a  judgment  against  them,  they  ottered  both 
orally  and  in  writing,  to  redeliver  all  of  said  property, 
except  a  small  portion  which  had  been  lost,  or  other- 
wise disposed  of,  at  Findley's  farm,  where  it  still  was. 
These  otters  were  made  to  the  sherift'  from  whom  it 
was  replevied,  and  also  to  Horner,  the  judgment  cred- 
itor, who,  as  the  real  party  in  interest,  had  been  sub- 
stituted as  defendant  in  the  action. 

One  of  the  features  wherein  this  case  differs  from 
that  of  Frcy  v.  Drahos,  supra-^  is,  that  a  portion  of  tho 
property  could  not  be  returned.  This  consisted  of  fifty 
buslicls  of  the  corn,  sixty-eight  bushels  of  the  wheat, 
and  five  of  the  hogs.  In  lieu  of  these  articles,  there 
was  a  tender  in  money,  as  was  claimed,  of  their  value 
as  found  by  the  judgment  of  the  court.  And  this 
course  is  the  proper  one  where  the  value  of  replevied 
articles,  so  found,  is  definitely  known.  Pickett  v.  Brid- 
geSy  10  Humph.,  17L  >w* 

As  to  the  missing  grain  there  was  no  difficulty  in 
S3 
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reaching  the  valuation  fixed  by  the  court  The  six 
hundred  bushels  of  corn,  in  the  judgment  of  the  court, 
is  valued  at  f  90.00,  and  the  one  hundred  and  eighteen 
bushels  of  wheat  at  f  88.50.  Of  the  former,  this  would 
make  the  value  per  bushel  fifteen  cents,  and  of  the 
latter  seventy-five  cents.  And  it  was  upon  this  basis 
that  the  amount  of  money  actually  tendered  was  esti- 
mated— ^it  being  for  the  fifty  bushels  of  corn,  $7.50, 
and  for  the  sixty-eight  bushels  of  wheat,  $51.00.  This 
estimate  is  made  upon  the  reasonable  supposition,  in 
the  absence  of  evidence  to  the  contrary,  that  in  a  bin 
of  wheat,  or  a  crib  of  corn,  the  value  of  each  bushel 
is  the  same. 

In  the  case  of  the  twenty  hogs,  which  the  court  val- 
ued in  gross  at  f  90.00,  it  is  hardly  possible  for  this  rule 
to  be  applicable.  The  five  that  were  missing  may  have 
been  of  the  very  largest  and  most  valuable,  or  of  the 
most  inferior  of  the  lot.  It  is  not  likely  that  they 
were  of  an  exact  average,  taken  altogether,  of  the 
whole  number  replevied.  It  seems,  however,  to  have 
been  taken  for  granted  that  the  court  had  found  the 
hogs  to  be  of  equal  value,  one  with  another,  and  ac- 
cordingly, in  fixing  upon  the  amount  to  be  tendered 
for  missing  ones,  their  value  was  estimated  at  $4.50 
each.  And  it  appears  from  the  evidence  that  this  mode 
of  estimate  was  entirely  satisfactory  to  Horner,  the 
execution  creditor,  or  at  any  rate  he  made  no  objection 
to  the  tender  on  that  account.  It  is  ftirther  shown  by 
the  testimony  of  several  witnesses,  Horner  himself  in- 
eluded,  that,  in  company  with  the  agent  of  the  appel- 
lant, he  went  to  Findley's  farm  where  the  property 
was,  looked  it  over,  and  assisted  in  making  the  several 
measurements  and  estimates  of  what  remained  and  of 
that  which  was  missing,  with  the  view  of  accepting 
the  tender  \g^ch  Reavis  had  previously  made,  and 
which  the  agent  there  renewed;  that  the  only  reason 
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he  then  gave  for  not  accepting  it  and  receipting  there- 
for, was  that  Mrs.  Findley  claimed  all  of  it  but  one 
horse  as  her  own,  and  forbid  him  to  take  it  away. 
And  on  the  witness  stand  he  in  effect  conceded  that, 
but  for  this  objection  of  Mrs.  Findley,  he  would  have 
accepted  the  property  according  to  the  terms  of  the 
offer.  We  conclude,  tlierefore,  that  as  the  amount 
tendered  in  lieu  of  the  five  hogs  was  then  8ati8factory 
to  Horner,  the  fact  that  it  may  not  harmonize  precisely 
with  the  valuation  by  the  court,  must  be  held  to  be 
immaterial. 

As  for  the  claim  made  by  Mrs.  Findley,  that  was 
not  a  sufficient  reason  for  the  refusal  of  Horner  to  ac- 
cept the  property.  Her  claim,  whether  good  or  bad, 
did  not  concern  the  appellants.  They  were  not  answer- 
able for  the  goodness  of  the  title  except  as  affected  by 
their  own  acts.  They  were  only  required  to  return  the 
property  in  the  like  condition  in  which  they  received 
it  under  the  order  of  replevin.  It  is  not  pretended 
that  Mrs.  Findley's  claim  was  derived  from  the  appel- 
lants, or  throhgh  any  act  of  theirs.  They  had  done 
nothing  in  any  way  prejudicial  to  the  title  taken  under 
the  execution,  nor  could  they  be  required  to  protect  it 
against  a  claim  set  up  by  Mrs.  Findley  or  any  one  else. 

After  a  careful  examination  of  the  case,  we  are  of 
opinion  that  the  tender  made  was  legally  sufficient, 
and  that  the  appellants  were  entitled  to  an  injunction 
as  prayed.    Judgment  will  be  entered  accordingly. 

BSVBBSED  AND  JUDGMENT. 
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Thb  Statb  op  Nebraska,  bx  rel.  Henry  T.  Clark,  v. 
Thb  Board  ov  Commissioners  of  Douglas  Countt 

BT  AL. 

1.  Ck>iinty  Bonds:    balk  or  bt  ooumissiokbbb:    ohaitos  of 

BID.  The  respondents  adyertised  for  the  sale  of  coanty  bonds 
under  one  of  two  plans ;  one  plan  being  for  their  delivery  on 
the  first  day  of  January,  1881|  with  payment  for  the  whole 
amount  to  be  then  made;  the  other  for  their  delirery  and  pay- 
ment of  bid  in  installments.  Among  the  bids  reoeived  for  the 
bonds  was  one  by  the  relator  according  to  the  first  plan,  and 
one  by  Ezra  Millard  according  to  the  second  plan.  Of  these 
two  bids,  the  commissioners  considered  that  of  Millard  the  best, 
bat  they  permitted  the  relator  subsequently  to  modify  his  bid 
•o  as  to  make  it  preferable  in  their  estimation  to  Millard's,  and 
thus  changed,  formally  accepted  it  Heldf  That  such  modifica- 
tion and  acceptance  were  without  authority  of  law,  and  void. 

2.    .    While  the  commissioners  have  power  to  accept  or  reject 

•uch  bids,  they  have  no  power  to  permit  one  to  be  privately 
amended  so  as  to  make  it  better  than  another,  or  to  render  it 
ftoceptable  to  them. 

Original  application  for  mandamus.    * 

George  W.  Doane^  for  the  relator. 

John  C.  Coma  and  E.  WakeUt/j  for  respondents. 

Lake,  J. 

The  answer  to  the  alternative  writ,  which  is  fnlly 
supported  by  the  evidence,  is,  that  the  respondents 
having  advertised  for  the  sale  of  the  bonds  in  contro- 
versy under  one  of  two  plans,  viz.:  one  of  the  plans 
being  for  their  delivery  on  the  first  day  of  January, 
1881,  with  payment  for  the  whole  amount  to  be  then 
made;  and  the  other  for  their  delivery  and  payment  of 
bid  in  installments  of  f  25,000  on  said  first  day  of  Jan- 
uary, $60,000  on  the  fiirst  day  of  July  following,  and 
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$50,000  on  the  first  day  of  January,  1882,  received 
several  bids,  among  which  was  one  by  the  relator,  and 
one  by  Ezra  Millard,  president  of  the  Omaha  Na- 
tional Bank,  which  last  bid  was  finally  accepted. 

According  to  the  relator's  bid  the  bonds  were  all  to 
be  delivered  and  paid  for  on  the  first  day  of  January, 
1881,  at  a  premium  of  three  and  fifty-two-one-hun- 
dredths  per  cent,  while  according  to  that  of  Millard 
they  were  deliverable  in  installments,  as  above  set 
forth,  and  to  be  paid  for  when  delivered,  at  a  premium 
of  one  and  one-eighth  per  cent  on  the  first  two  install- 
ments, and  one  and  seven-eighths  per  cent  on  the  last. 
The  bonds  were  to  bear  the  same  interest  under  both 
propositions  from  the  time  of  delivery. 

The  commissioners,  believing  that  the  bid  made  by 
Millard  was  the  best  for  the  county,  in  view  of  the  in- 
terest that  would  accrue  on  one  hundred  thousand* 
dollars  of  the  amount  if  the  bonds  should  be  issued  all 
together  in  accordance  with  the  relator's  bid,  while 
the  money  derived  from  their  sale  would  necessarily 
be  lying  idle  in  the  treasury,  were  about  to  accept  it, 
learning  which,  the  relator,  at  a  private  interview,  pro- 
posed to  and  did  modify  his  bid  by  ottering  in  writing 
to  make  payment  of  the  one  hundred  thousand  dollars, 
if  the  commissioners  preferred  it,  in  two  certificates  of 
deposit  on  the  First  National  Bank  of  Omaha,  one  for 
$52,760,  payable  July  Ist,  1881,  and  the  other  for 
$54,260,  payable  January  Ist,  1882.  By  this  mode  of 
payment  the  county  would  realize  the  sum  of  $7,020 
for  the  use  of  the  money  by  the  bank  as  an  ofl'set  to 
the  interest  which  the  bonds  would  bear. 

This  modified  bid  the  commissioners  considered  bet- 
ter than  Millard's,  and  not  without  some  misgivings 
as  to  the  propriety  of  so  doing,  they  accepted  it,  and 
awarded  the  bonds  accordingly.  Shortly  afterward, 
however,  becoming  satisfied  that  this  action  was  ille- 
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gal,  they  formally  vacated  it,  and  awarded  the  bonds 
to  Millard  under  his  bid. 

That  the  acceptance  of  the  relator's  bid  was  without 
authority  of  law,  and  therefore  a  void  act,  would  seem 
to  require  no  argument.  This  bid  was  not  in  conform- 
ity with  either  of  the  proposals  which  the  commission- 
ers had  made  for  the  sale  of  the  bonds.  In  the  notice 
given  to  the  public  of  the  proposed  sale,  by  which  bids 
had  been  invited,  no  mention  of  certificates  of  deposit 
as  a  medium  of  payment  was  made.  The  sale,  under 
the  law  by  which  alone  it  was  authorized,  could  be 
made  only  for  money,  and  the  commissioners  had  no 
right  to  consider  any  bid  proposing  payment  in  any- 
thing else.  Besides,  after  the  bids  were  submitted  and 
opened,  no  material  change  of  their  terms  was  permis- 
sible. The  commissioners  were  required  to  act  upon 
them  in  th6  condition  they  then  were.  They  had  the 
power,  under  the  law,  to  accept  or  reject  a  bid,  but 
they  had  no  power  to  permit  its  amendment  privately 
60  as  to  make  it  better  than  that  of  another  bidder,  or 
to  render  it  acceptable  to  them. 

If  Millard's  bid,  which  the  commissioners  considered 
the  best  of  those  regularly  made,  was  not  entirely  sat- 
isfactory, or  if  they  were  desirous  of  ascertaining 
whether,  by  a  change  in  the  terms  of  sale,  one  materi- 
ally better  for  the  county  could  be  obtained,  the  plain 
and  only  course  open  to  them  was  through  a  new  call 
for  bids,  under  a  new  public  notice  of  the  precise  terms 
on  which  the  sale  would  be  made,  so  that  no  one  bid- 
der should  be  given  an  advantage  over  any  other. 

The  bid  of  the  relator,  and  its  acceptance  by  the 
commissioners,  being  without  authority  of  law,  he  is 
not  entitled  to  the  bonds,  and  the  peremptory  manda- 
mus is  denied,  and  judgment  will  be  entered  accord- 
ingly. 

Writ  dbniei). 
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Willis  A.  Olmsted  and  Mary  E.  Olmsted,  plaintiffs 
IN  ERROR,  V.  The  New  England  Mortgage  Security 
Co.,  defendant  in  error. 

1.  Usury.    Where  usury  is  pleaded  the  burden  of  proof  is  upon 

the  party  pleading  the  same.  But  when  usury  in  the  transac- 
tion is  proved,  the  holder  of  a  negotiable  instrument  based 
thereon  must  show  that  he  is  a  bona  fidt  purchaser  before  ma- 
turity to  be  protected. 

2.  .  Where  a  loan  of  $860  was  effected  by  the  Corbin  Bank- 
ing Co. I  and  $100  retained  as  commissions}  HtLdy  that  the  proof 
showed  it  to  bo  the  agent  of  the  lender,  notwithstanding  a 
recital  in  the  application  that  it  was  the  agent  of  the  borrower. 

Error  to  the  district  court  for  Butler  county.  Tried 
below  before  Post,  J. 

Phelps  ^  Thomas^  for  plaintiff  in  error,  cited  11  Cen- 
tral Law  Journal,  203.  Clark  o.  Sissori,  22  N.  Y.,  312. 
Tyler  on  Usury,  421.  PhUo  v.  Butterfidd,  3  Neb.,  259. 
Cheney  v.  White,  5  Neb.,  261.  Cheney  v.  JSberhardty  8 
Neb.,  423. 

jD.  Q.  Hull  and  E,  R.  Deartj  for  appellee,  cited  Palmer 
V.  CaU^  U.  S.  Circuit  Court  of  Iowa,  Opinion  by  Judge 
Love.  Tyler  on  Usury,  103, 156, 172.  Condit  v.  Bald- 
win, 21  N.  T.,  219.  Dragnel  v.  Wigley,  11  East,  43. 
Solastie  V.  Mellville,  7  Barn  &  Cress,  427.  Coster  v.  Del- 
wink,  8  Cowen,  299.  Smith  v.  Marine,  21  N.  T.,  219. 
Bell  V.  Day,  32  N.  Y.,  165.  Baxter  v.  Buck,  10  Vt.^ 
548.  16  N.  J.  Eq.,  537.  44  Iowa,  32.  45  Iowa,  46* 
and  the  result  summed  up  in  17  Albany  Law  Journal, 
119. 

Maxwell,  Ch.  J. 

This  is  an  action  to  foreclose  a  mortgage  on  real 
estate.  The  defense  is  usur3\  The  cause  was  referred 
to  a  referee,  who  found  the  issues  of  law  and  fact  in 
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favor  of  the  defendant  in  error,  A  decree  being  ren- 
dered in  its  favor,  the  plaintiffs  bring  the  cause  into 
this  court  by  petition  in  error. 

It  appears  from  the  testimony  that  one  A.  W.  Oco- 
bock  advertised  in  the  newspapers  that  he  was  making 
loans  in  Butler  and  Dodge  counties  through  one  C.  C. 
Cook,  That  the  plaintift'in  error,  Willis  A  Olmsted, 
applied  to  Cook  for  a  loan,  and  was  directed  by  him 
to  Ocobock  to  see  if  the  plaintiff's  farm  which  was 
offered  as  security  would  be  acceptable  to  the  company. 
Ocobock  sent  an  agent  to  examine  the  farm,  who,  being 
satisfied  therewith,  presented  the  following  application 
for  the  loan  to  the  plaintiff  for  his  signature: 

"Whereas  I  have  this  day  employed  the  Corhin 
Banking  Company  to  negotiate  for  me  a  loan  of  $400, 
for  the  term  of  five  years,  with  interest  at  the  rate  of 
ten  per  cent  per  annum,  upon  a  note  and  mortgage 
securing  the  same,  which  shall  be  a  first  lien  upon  my 
farm  in  Butler  county,  Nebraska.  Now  then  if  they 
shall  succeed  in  negotiating  said  loan  within  thirty 
days,  upon  the  usual  conditions  exacted  by  eastern 
money-lenders  as  to  security,  perfecting  of  title,  insur- 
ance, etc.,  I  agree  to  pay  the  said  Corbin  Banking 
Company  the  sum  of  $80,  which  shall  be  in  full  of  their 
commissions  and  the  commissions  of  those  whom  they 
employ  to  assist  them  in  making  s:iid  negotiations. 

"  Willis  A.  Olmsted. 

"David  City,  Nbb.,  Feb.  24, 1876." 

The  above  was  on  a  printed  form,  leaving  only  the 
amount,  time,  county,  state,  and  name  of  the  applicant 
to  be  filled  out.  This  was  accompanied  by  a  printed 
form  containing  a  minute  description  of  the  farm, 
which  concluded  as  follows: 

"The  statements  made  in  the  above  application  and 
the  supplement  made  herewith  to  the  Corbin  Banking 
Company  are  true,  and  are  made  by  me  to  be  used  by 
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said  company  as  my  agent  in  procuring  me  tbe  above 

loan. 

"Willis  A.  Olmsted,  Applicant. 
"Dated  David  City,  Neb.,  Feb.  24,  1876." 
Upon  this  application  a  loan  of  f  350  was  effected,  a 

promissory  note,  of  which  the  following  is  a  copy, 

being  executed  by  Olmsted: 

"$350.00  Summit  P.  O.,  March  27,  1876. 

"Value  received,  on  the  twentieth  day  of  March, 
1881, 1  promise  to  pay  The  New  England  Mortgage  Se- 
curity Company  or  order  three  hundred  and  fifty  dollars, 
with  interest  from  date  until  paid,  at  ten  per  cent  per 
annum  as  per  coupons  attached,  at  the  office  of  the  Cor- 
bin  Banking  Company,  61  Broadway,  New  York  City. 
Unpaid  interest  shall  bear  interest  at  ten  per  cent  per 
annum.  On  failure  to  pay  interest  within  five  days 
after  due,  the  holder  may  collect  the  principal  and  in- 
terest at  once. 

"Willis  A.  Olmsted." 

This  note  had  coupons  attached,  and  was  secured  by 
mortgage  to  "The  New  England  Mortirage  Security 
Company,"  the  interest  being  made  payable  at  the 
oflSce  of  the  "Corbin  Banking  Company,  New  York 
City,"  on  the  first  day  of  April  of  each  year.  Upon 
the  execution  of  the  note  and  mortgage,  Olmsted  was 
paid  $250.  In  the  spring  of  1878  he  received  from 
Ocobock  the  following:  * 

"W.  A.  Olmsted,  Summit: 

"Dear  Sir — ^Your  interest  amounting  to  $35  will  be 
due  at  the  oflice  of  The  Corbin  Banking  Company;  61 
Broadway,  New  York  City,  April  1,  1878. 

"It  is  important  that  you  should  make  prompt  pay- 
ment, as  you  will  see  by  enclosed  circular. 

"Respectfully  Yours, 

"A.  W.  Ocobock. 

"  Are  your  taxes  paid?" 
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This  letter  is  on  the  same  sheet  with  the  circular  re- 
ferred to,  and  is  printed,  except  the  names  of  Olmsted 
and  Ocobock,  and  there  is  printed  in  red  ink  across 
the  face  of  the  same  the  following: 

"  If  the  amount  is  sent  to  me  to  forward,  an  addi- 
tional charge  of  fifteen  cents  is  made  to  cover  exchange. 

"A.  W.  OCOBOCK." 

The  circular  referred  to  is  as  follows: 

"  The  Corbin  Banking  Co. 
"New  York. 

"Dear  Sir — Please  say  to  parties  having  interest 
payable  at  this  office  on  a  day  certain,  that  their  money 
is  due  here  on  thai  day^  and  to  save  costs  must  be  here. 

"  "When  not  paid  promptly  we  shall  return  to  the  own- 
ers, and  they  will  send  to  an  attopney  for  foreclosure. 
The  five  and  thirty  days'  delay  named  in  notes  relates 
to  the  right  to  collect  the  principal  sum,  and  does  not 
prevent  a  foreclosure  for  non-payment  of  interest  As 
soon  as  a  bill  is  filed  the  attorney's  fees  accrue,  and 
when  debtors  will  not  take  care  of  their  interest  at 
maturity  they  cannot  complain  if  a  suit  and  heavy  costs 
follow. 

"Respectfully  Yours,  ' 

"A.  Corbin,  President'' 

Two  other  circulars  of  similar  import  from  the  Cor- 
bin Banking  Co.  were  introduced  in  evidence.  All  the 
business  both  before  and  after  the  making  of  the  loan 
appears  to  have  been  done  by  the  Corbin  Company. 
To  show  that  the  Corbin  Banking  Co.  was  not  the 
agent  of  the  defendant  in  negotiating  the  loan,  the  de. 
fendant  introduced  the  deposition  of  Henry  Saltonstall, 
who  testified  that  he  was  president  of  the  defendant, 
and  that  on  or  about  the  27th  day  of  March,  1876,  the 
treasurer  of  the  Corbin  Banking  Company  oftered  him 
this  loan,  which  after  examination  he  agreed  to  buy, 
and  on  or  about  the   12th  day  of  April  of  that  year, 
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paid  for  the  same  the  sum  of  (350.00.  He  also  testi- 
fied that  the  defendant  had  no  "  agent  or  brokers  at  any 
place  or  places  who  act  for  said  company  in  placing 
loans  of  money  for  it."  Also  that  defendant  had  re- 
ceived no  rebate,  commission,  or  fee,  nor  had  he  any 
knowledge  of  "any  commission,  or  fee  of  any  kind 
paid  or  agreed  to  be  paid." 

The  question  to  be  determined  is,  whose  agent  was 
the  Corbin  Banking  Company  in  negotiating  this  loan  ? 
If  it  was  the  agent  of  the  Olmsteds,  they  are  not  enti- 
tled to  relief  from  the  rapacity  of  their  own  employee; 
in  other  words,  if  the  Banking  Co.  acted  only  as  the 
agent  of  the  borrower,  who  entered  into  a  contract 
with  it  to  pay  it  a  stipulated  price  for  obtaining  the 
loan,  and  the  defendant  in  good  faith  loaned  its  money 
for  a  lawful  rate  of  interest,  it  will  not  be  affected  by 
the  vice  of  usury,  however  glaring  it  may  be,  as  the 
law  in  such  case  will  not  permit  a  party  to  sustain  loss 
who  has  not,  by  himself  or  his  agent,  loaned  money  at 
usurious  rates.  Philo  v.  BuUerfieldy  3  Neb.,  259.  But 
on  the  other  hand,  if  a  person  places  money  under  the 
control  of  another  to  loan  for  him,  and  the  agent 
charges  the  borrower  unlawful  interest,  or  receives  a 
bonus  from  him  for  such  loan,  either  with  or  without 
the  knowledge  of  the  principal,  he  is  affected  by  the 
act  of  his  agent.  Th-e  reason  is,  the  principal  has  en- 
trusted the  business  of  making  loans  to  him  and  has 
placed  the  money  in  his  hands  for  that  purpose,  and  in 
transacting  the  business  by  agency,  there  cannot  be  a 
distinct  agreement  between  the  lender  through  his 
agent  with  the  borrower,  and  a  different  one  between 
the  agent  and  borrower,  as  it  is  in  consideration  of  the 
loan  that  the  unlarwful  interest  or  bonus  is  paid.  The 
whole  transaction  is  but  one  contract,  which  being 
made  t)y  his  agent,  the  lender  is  bound  by  it.     Id. 

In  the  case  at  bar,  Mr.  Saltonstall,  while  making 
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explicit  denials  and  statements  as  to  matters  not  mate- 
rial to  the  issue,  fails  to  deny  specifically  that  the  Cor- 
bin  Banking  Company  was  the  agent  of  the  defendant 
There  was  no  cross-examination,  and  the  questions, 
whether  intentionally  or  not,  are  so  framed  as  to 
admit  of  general  answers.  A  party  pleading  usury 
takes  the  laboring  oar  and  must  establish  its  existence. 
But  when  it  is  proved,  the  holder  of  the  paper  must 
show  that  he  is  a  bona  fide  purchaser  thereof  before 
maturity.  The  burden  of  proof  as  to  the  good  faith 
of  the  transaction  devolves  upon  him.  Wortendf/ke  v. 
Meehariy  9  Neb.,  228-9,  and  cases  cited.  The  pre- 
tended sale  of  the  note  and  mortgage  on  the  27th  day 
March,  before  they  were  executed,  was  evidently  a 
mere  device  to  avoid  the  usury  laws.  The  mere  state- 
ment in  a  printed  form  furnished  by  the  Corbin  Bank- 
ing Co.,  that  the  borrower  employed  it  as  his  agent 
to  negotiate  the  loan,  does  not  of  itself  conclude  the 
parties,  nor  more  than  prima  facie  establish  such 
agency.  In  fact,  in  most  cases  it  is  ground  of  suspi- 
cion, as  showing  on  the  face  of  the  application  an  at- 
teupt  to  evade  the  law.  But  the  court  will  look  at  the- 
entire  transaction  to  determine  the  question  of  agency. 
In  the  case  of  Cheney  v.  Woodruffs  6  Neb.,  151,  the 
agent  making  the  loan  testified  that  in  making  the 
loan  he  acted  as  the  agent  of  th^  borrower^  but  as  soon 
as  the  loan  was  eflfbcted  he  acted  as  the  agent  of  the 
lender.  The  facts  in  this  case  are  very  similar  to  those 
upon  which  that  ciise  was  decided.  Here  the  banking 
company  eftected  the  loan,  took  the  notes  and  mort- 
gage in  favor  of  the  defendant,  and  continued  its  agent 
in  this  transaction  until  the  commencement  of  this 
action.  They  seem  to  be  acting  together,  at  least  so 
far  as  this  case  is  concerned,  the  defendant  in  the 
role  of  innocent  purchaser,  and  the  Banking  Co.  as 
agent  of  the  borrower;  but  the  proof  fails  to  establish 
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eithejurelation.  The  Banking  Company  was  clearly 
the  agent  of  the  defendant,  and  it  must  take  the  con- 
sequences of  its  agent's  acts  in  making  the  loan.  The 
finding  of  the  referee  that  this  was  a  Nebraska  contract 
and  not  governed  by  the  laws  of  New  York,  is  correct, 
but  the  defendant  in  error  is  merely  entitled  to  the 
principal  without  interest,  less  the  payments  heretofore 
made,  and  the  plaintiffs  in  error  are  entitled  to  costs  in 
both  courts.  Philo  v.  BuUerJkld,  supra,  Cheney  v.  White^ 
6  Neb.,  256.  Cheney  v.  Woodruff,  6  Id.,  185.  The  de- 
cree of  the  district  court  is  moditied  in  conformity  to 
this  opinion. 

Decree  accordingly. 


John  P.  Becker  and   others,  appellants,  v.  Lafay- 
ette Anderson,  appellee. 

Chattel  Mortgage.  Where  the  stntuto  provides  that  ft  chattel 
XDortguge  shall  be  void  **rs  ngainst  the  creditors  of  the  mort- 
gagee'' unless  the  mortgiii^e  or  a  true  copy  thereof  shall  be  filed 
and  recorded  as  directed  by  law,  and  the  mortgagor  dies  in  pos- 
session of  the  property,  leaving  an  insolvent  estate,  Held^  1. 
That  under  the  law  in  force  in  1875,  a  chattel  mortgage  must 
bo  acknowludi^cd  to  entitle  it  to  bo  recorded.  2.  That  the  mort- 
gage being  void  as  to  creditors,  the  mortgaged  property  became 
assets  in  the  hands  of  the  executor  for  the  payment  of  debts  of 
the  estate. 

Appeal  from  the  district  court  of  Platte  county. 
Tried  below  before  Post,  J. 

A,  C.  Turner  and  Byron  Milleit,  for  appellants,  cited 
Hooker  v.  HammilU  7  Neb.,  231.  Gen.  Stat.,  sec.  17,  875. 
Irwin  V.  Welch,  10  Neb.,  479.  Kilbourn  v.  Fay,  29  Ohio 
State,  264.    Bump  on  Fraud,  2d  Ed.,  514.    Blakeslee 
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r.  Bossman^  43  Wis.,  116.     Bobbins  r.  Parker^  8  Met, 
117.    BusseU  V.  Wmie,  87  N.  Y.,  591. 

Whitmoyer  ^  Gerrard  and  E.  Wakeley^  for  appellee, 
cited  Alvis  v.  Morrisen^  63  IlL,  181.  Schroder  v.  KdltTj 
84111.,  46.  Shaller  v.  Brandy  6  Binney,  438.  Merriam 
V.  Harsen,  2  Barb.  Ch.,  232.  Seal  v.  Duffy,  4  Penn. 
State,  274.  Williams  on  Executors,  1679.  Herman,. 
Chattel  Mortgages,  154. 

Maxwbll,  Ch.  J. 

This  is  an  action  by  two  creditors  of  the  estate  of 
Lester  C.  Piatt,  to  cancel  a  chattel  mortgage  alleged 
to  have  been  executed  by  him  in  favor  of  the  defend- 
ant It  appears  from  the  record,  that  on  the  18th  of 
September,  1875,  Piatt,  being  very  sick,  executed  what 
purports  to  be  a  mortgage  of  all  his  "  personal  prop- 
erty, consisting  of  nine  mules,  three  horses,  fifteen  colts 
and  ponies,  eight  oxen,  five  cows,  twenty-five  head  of 
young  cattle,  twenty-five  sheep,  six  swine,  seven  wag- 
ons, ten  plows,  two  mowing  machines,  one  seeder,  one 
com  planter,  two  horse  hoes,  one  fanning  mill,  eight 
sets  harness,  all  crops  on  the  land  and  grain  raised  in 
the  year  1876,  one  undivided  half  of  all  buflralo  robes, 
and  stock  of  goods  in  store  and  other  goods,''  and  de- 
livered the  same  to  the  defendant  to  secure  the  sum  of 
$2,203.00.  This  was  a  bona  fide  debt  contracted  about 
a  year  before  the  execution  of  ihe  mortgage.  The 
plaintiff's  claims  also  are  bona  fide,  and  so  far  as  ap- 
pears, no  reason  exists  why  the  claim  of  the  defendant 
should  be  preferred  over  theirs.  Piatt  had  a  farm  and 
kept  a  store  near  the  Pawnee  reservation,  and  the  de- 
fendant seems  to  have  been  engaged  with  him  as  a 
partner  in  the  purchase  of  buffalo  robes  and  perhaps 
in  other  ventures.     At  the  time  of  the  execution  of  this 
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instrument,  Piatt  was  indebted  in  a  very  large  amount 
to  various  parties,  of  which  the  defendant  had  full 
knowledge.  He  was  also  indebted  to  his  wife  for  mo- 
ney belonging  to  her  separate  estate,  which  he  had 
borrowed  from  her.  An  attempt  seems  to  have  been 
made  to  secure  this  debt  by  a  mortgage  on  the  farm, 
which,  upon  the  estate  proving  insolvent,  seems  to  have 
been  abandoned,  although  the  claim  appears  to  have 
been  valid.  On  the  16th  day  of  September,  1875, 
Piatt  made  a  will,  in  which  Elvira  Q.  Piatt,  Lafayette 
Anderson,  and  others,  were  appointed  executors.  Piatt 
died  on  the  24th  of  f^eptember,  1875,  and  the  will  was 
duly  admitted  to  probate  on  the  28th  of  October  of 
that  year,  and  Elvira  G.  Piatt  and  the  defendant  are 
the  executors  of  the  same.  The  mortgage  in  contro- 
versy was  filed  for  record  on  the  18th  day  of  September, 
1875,  but  the  mortgagee  did  not  take  possession  of  the 
goods,  claiming  as  mortgagee,  until  January,  1876.  A 
portion  of  the  mortgaged  goods  was  exchanged  for 
others,  and  the  store  seems  to  have  been  kept  open  and 
goods  sold  the  same  after  as  before  the  execution  of 
the  mortgage.  There  probably  was  no  intention  on 
the  part  of  the  defendant  to  actually  defraud  the  cred- 
itors of  the  estate,  but  there  seems  to  have  been  an 
indifierence  on  his  part  to  their  claims  in  striking  con- 
trast to  his  anxiety  to  secure  his  own.  So  far  as  the 
record  discloses,  the  defendant  has  no  superior  equity 
over  other  creditors  of  the  estate,  and  must  rely  on  his 
naked  legal  rights. 

Section  73  of  Chap.  43  of  the  Revised  Statues  of 
1866,  which  was  in  force  at  the  time  the  mortgage  in 
question  was  executed,  was  as  follows:  "Every  mort- 
gage, or  conveyance  intended  to  operate  as  a  mortgage 
of  goods  and  chattels  hereafter  made,  which  shall  not 
be  accompanied  by  an  immediate  delivery,  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession 
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of  the  things  mortgaged,  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  in  good  faith,  unless  the  mort- 
gage or  a  true  copy  thereof  shall  be  filed  and  recorded 
as  directed  by  law." 

Section  16  provides  that  "all  deeds,  mortgages,  and 
other  instruments  which  are  required  to  be  recorded, 
shall  take  effect  and  be  in  force  from  and  after  deliv- 
ering the  same  to  the  clerk  for  record  and  not  before, 
as  to  all  creditors  and  subsequent  purchasers  in  good 
faith  without  notice." 

Section  17  provides  that  "they  shall  not  be  deemed 
lawfully  recorded  unless  the  same  shall  have  been  pre- 
viously acknowledged  or  proved  in  the  manner  pre- 
scribed," 

Section  2  provides  that  "the  grantor  must  ac- 
knowledge the  instrument  to  be  his  voluntary  act  and 
deed." 

Our  present  statute  requires  a  chattel  mortgage  to  be 
filed  but  not  recorded,  and  provides  that  no  acknowl- 
edgment thereof  is  necessary.  Laws  of  1879, 108. 
But  under  the  provisions  of  the  law  in  force  in  1875,  a 
chattel  mortgage,  to  be  effectual  as  against  creditors 
and  subsequent  purchasers  in  good  faith,  was  required 
to  be  tiled  and  recorded.  To  entitle  it  to  be  recorded  it 
must  have  been  previously  acknowledged.  Hooker  v. 
Hammilly  7  Neb.,  231.  A  mortgage  is  good  between 
the  parties  without  recording,  and  if  the  mortgagee 
take  possession  of  the  goods  under  his  mortgage  it  is 
notice  to  all  of  his  claim  of  ownership,  although  sub- 
ject to  attack  for  fraud.  But  when  the  mortgagor 
retains  possession  the  statute  prescribes  the  conditlous 
upon  which  the  mortgagee  will  be  protected,  viz.:  by 
filing  and  recording  his  mortgage.  This  is  made  equiv- 
alent to  a  change  of  the  possession. 
The  certificate  of  acknowledgment  is  as  follows : 
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"State  of  Nebraska,     \ 
"County  of  Platte.  J^^' 

"This  mortgage  was  acknowledged  before  me  by 
Lester  W.  Plutt,  this  eighteenth  day  of  September,  a.d. 
one  thousand  eight  hundred  and  seventy-five. 

"H.  C.  Magoon,  J.  P." 

The  function  of  an  acknowledgment  is  two-fold: 
First,  To  authorize  the  instrument  to  be  given  in  evi- 
dence without  further  proof  of  its  execution.  Second^ 
To  entitle  it  to  be  recorded.  Courts  construe  acknowl- 
edgments liberally  to  prevent  a  failure  of  justice,  and 
they  will  be  held  sutBcient  when  there  has  been  a  sub- 
stantial compliance  with  the  statute,  although  they  fail 
to  follow  the  precise  words  or  form  prescribed.  But 
it  must  appear  that  the  person  executing  the  instru- 
ment did  so  voluntarily.  And  particularly  should  this 
be  required  in  a  case  like  the  one  at  bar,  where  the 
mortgage  was  written  by  the  mortgagee,  the  mortgagor 
being  very  sick  and  perhaps  scarcely  in  a  condition  to 
overcome  importunities  to  execute  the  same.  But  how- 
ever this  may  be,  there  is  notliingin  the  certificate  from 
which  it  appears  that  the  execution  of  the  instrument 
was  voluntary  on  the  part  of  Piatt  The  acknowl- 
edgment therefore  is  a  nullity,  and  the  mortgage  was 
not  entitled  to  record.  The  case,  therefore,  rests  upon 
the  same  ground  as  an  unrecorded  mortgage  at  the 
time  of  the  death  of  the  mortgagor,  the  mortgagee  not 
being  in  possession  of  the  mortgaged  property,  and  tho 
estate  being  insolvent. 

Section  73  of  Chapter  43,  heretofore  referred  to,  de- 
clares that  a  mortgage  not  filed  and  recorded  as  directed 
by  law  "shall  be  absolutely  void  as  against  the  credi- 
tors of  the  mortgagor." 

The  statute  does  not  declare  a  mortgage  void  as 
against  the  mortgagor  or  his  heir  or  legatee.    As  to 
them  it  may  be  valid.     The  question  presented  there- 
84 
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fore  iSj  is  a  chattel  mortgage  which  has  not  heen  filed 
and  recorded  as  directed  by  law,  where  the  possession 
of  the  mortgaged  property  passes  directly  from  tlie  de- 
ceased mortgagor  to  the  personal  representative,  valid 
as  against  the  executor  of  an  insolvent  estate?  It  is 
unnecessary  to  cite  authorities  to  show  that  the  personal 
estate  of  a  deceased  person  passes  to  the  executor.  The 
statute  prescribes  the  executor's  duties,  the  mode  of 
proving  claims  against  the  estate,  and  the  order  in 
which  debts  are  to  be  paid.  Where  the  estate  is  sol- 
vent the  heir  has  a  beneficiary  interest  in  the  trust  as 
distributee.  But  if  the  estate  is  insolvent  his  interest 
is  technical  merely,  and  the  executor  becomes  a  trus- 
tee for  the  creditors  of  the  estate,  and  in  that  capacity 
is  bound  to  protect  their  interests.  And  where  goods 
come  into  his  hands  as  executor  he  cannot  be  permitted 
to  claim  the  same  as  mortgagee  under  a  mortgage 
which,  at  the  time  of  the  decease  of  the  mortgagor,  was 
void  as  to  creditors,  the  estate  being  insolvent 

In  the  case  of  Kilboum  t?.  Keller^  29  Ohio  State,  264, 
the  court  held  that  where  a  chattel  mortgage  is  de- 
clared void  by  the  statute  ^^as  against  the  creditors  of 
the  mortgagor,'*  and  the  mortgagor  dies  in  possession  of 
the  mortgaged  property,  leaving  an  insolvent  estate, 
such  property  becomes  assets  in  the  hands  of  the  exec- 
utor or  administrator  of  the  mortgagor.  In  that  case 
the  mortgage  seems  to  have  been  in  proper  form,  but 
was  not  filed,  and  it  was  held  void  as  to  creditors.  In 
our  opinion  the  mortgage  in  this  case  is  absolutely 
void  as  against  the  creditors  of  the  estate. 

The  judgment  must  therefore  be  reversed,  and  the 
cause  remanded  to  the  court  below  with  directions 
to  enter  judgment  subjecting  the  proceeds  of  the  mort- 
gaged property  to  the  payment  of  the  plaintiff's  claims. 

Judgment  accokdinolt. 
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Qeorob  W.  Jordan,  plaintiff  in  error,  v.  Thb  Ham- 
ilton County  Bank,  defendant  in  error. 

1-  Chattel  Mortgage.  If  a  chattel  mortgage  be  duly  filed  in 
the  oflSce  of  the  county  clerk,  as  required  by  sec.  78|  ch.  48,  of 
the  Revised  Statutes  of  1866  (G^n.  Stat.,  sec.  14,  ch.  26),  as 
amended  by  the  act  of  Feb.  15th,  1877,  the  mere  failure  Sf  the 
clerk  to  properly  index  the  same,  as  required  by  the  next  sec- 
tion, will  not  render  it  void  as  to  a  subsequent  mortgagee  with- 
out actual  notice  of  its  existence. 

2.    :    DKSCRiPTiON  OF  PROPEBTT.    Description  of  property 

examined  and  held  to  be  sufficiently  definite. 


8.     :      SENIOR  AND  JUNIOR  MORTOAOBES:      FRAUDTTLBNT  BX- 

LBA8B  BY  THE  FORMER.  Where  a  senior  mortgagee  of  chattels, 
for  the  purpose  of  depriving  of  his  security  a  junior  mortgagee 
of  a  part  of  the  same  property,  fraudulently  releases  that  portion 
on  which  his  mortgage  is  the  exclusive  lien,  the  same  being 
adequate  security,  he  will  not  be  permitted,  to  the  prejudice  of 
the  latter,  to  go  upon  the  property  covered  by  the  second  mort- 
gage for  payment  of  his  demand. 

Error  to  the  district  court  for  Hamilton  county. 
Tried  below  before  Post,  J.  Action  of  replevin  by 
Hamilton  County  Bank  against  George  "W.  Jordan  to 
recover  property  on  which  it  claimed  title  by  virtue  of 
a  chattel  mortgage  from  Rule  and  others.  Defense: 
title  by  prior  mortgage  on  same  property.  Judgment 
below  for  plaintiff,  to  reverse  which  Jordan,  the  de- 
fendant, brought  the  cause  here. 

Affee  ^  JBellingSy  for  plaintiff  in  error.  Jordan  hav- 
ing prior  lien,  the  only  right  of  the  Bank  was  to  redeem. 
Miller  v.  FinUy  1  Neb.,  801.  Senard  v.  Brown^  7  Id., 
454.  Bank  should  have  notified  senior  incumbrancer 
not  to  release,  should  have  tendered  the  amount  due, 
taken  an  assignment  of  the  mortgage,  and  been  subro- 
gated to  rights  of  senior  incumbrancer.  Herman  on 
Chattel  Mortgages,  147.  The  most  favorable  decision 
for  defendant  in  error  upon  this  subject  is  to  the  eftect 
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that  if  a  mortgagee,  with  notice  of  the  equities  of  a 
junior  incumbrancer,  releases  a  portion  of  the  prop- 
erty, to  the  prejudice  of  the  junior  incumbrancer,  his 
claim  in  equity  will  be  reduced  in  the  same  proportion 
that  the  property  released  bore  to  the  entire  security 
in  point  of  value.  Mcllvain  v.  Insurance  Co.^  vol  ^ 
"  The  Reporter,"  760.  Cheesborough  v.  Milford^  7  Amer- 
ican Dec,  497,  and  cases  there  cited. 

E.  J.  Hainer  and  A.  J.  Rittenhouse^  for  defendant  in 
error.     Indexing  is  essential  to  validity  of  mortgage. 
Herman  on  Chattel  Mortgages,  3G7,  369,  874.     Metz 
V.  State  Ban/Cy  7  Neb.,  165.     Hagcnbuck  v.  Eecd,  3  Neb., 
17.    Dwarris  on  Stat.,  110,  114.    Barney  v.  Mccarty^ 
15  Iowa,  510.     The  description  is  too  vague  to  hold 
the  property  in  question.     Golden  v,  CochriUj  1  Kans., 
259.     Savings  Bank  v.  Sargent^  20  Kans.,  576.     McOord 
V.  Ooopcrj  80  lud.,  9.     Montgomery  v,  Wright^  8  Mich., 
146.     Herman  on  Chattel  Mortgngcs,  pp.  82,  83.    Jor- 
dan having  diminished  the  security  of  defendant  in 
error  without  its  consent,  by  releasing  a  portion  of  the 
same  to  which  it  had  recourse,  the  property  so  held  by 
defendant  in  error  is  discliargqd  from  the  lien  of  Jor- 
dan.    Coyle  V.  DaciSy  20  Wis.,  564.     Herman  on  Chat- 
tel Mortgages,  365.     A  prior  mortgagee,  who  knows 
that  a  part  of  the  mortgaged  property  has  been  subse- 
quently conveyed  or  encumbered  by  the  mortgagor, 
will  not  be  permitted  to  deal  with  him  arbitrarily  to 
the  prejudice  of  the  interests  of  such  subsequent  mort- 
gagees or  piirdhasers  by  releasing  that  part  of  the 
property  on  which  ho  has  the  only  lien,  and  attempt- 
ing to  enforce  his  claim  out  of  those  portions  in  which 
such  others  had  become  interested.   Deaster  v.  MeComus^ 
14  Wis.,  307.    Stevens  v.  Cooper,  1  Johns.  Ch.,  426. 
Guion  V.  Knappy  6  Paige,  35.     Fatty  v.  Pease  ei  oLy  8 
Paige,  277.     Farklvam  v.  Welch,  19  Pick.,  231. 
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Lake,  J. 

Three  questions  are  bronght  to  our  notice  and  dis- 
cussed by  counsel  for  plaintiff  in  error  in  tbeir  brief, 
and  on  which  they  contend  the  court  below  erred  in 
its  ruling.  The  first  of  these  questions  is  whether  the 
mere  failure  of  the  county  cle^k  to  properly  index  the 
chattel  mortgage  under  which  the  plaintiff  in  error 
claimed  the  property,  rendered  it  ineffectual  as  to  a 
eubsequent  mortgagee,  which  the  defendant  in  error 
was,  in  good  faith,  and  without  actual  notice  of  its  ex- 
istence. We  answer  this  question  in  the  negative,  for 
the  following  reasons: 

Sec.  73  of  ch.  43  of  the  Eev.  Statutes,  1866,  as 
amended  by  the  act  of  Feb.  15th,  1877,  provides  that: 
"Every  mortgage,  or  conveyance  intended  to  operate 
as  a  mortgage  of  goods  and  chattels,  hereafter  made, 
which  shall  not  be  accompanied  by  an  actual  and  con- 
timied  change  of  possession  of  the  things  mortgaged, 
shall  be  absolutely  void  as  against  the  creditors  of  the 
mortgagor,  and  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  the  mortgage  or  a 
true  copy  thereof  shall  be  tiled  in  the  office  of  the 
county  clerk  of  the  county  where  the  mortgagor  exe- 
cuting the  same  resides  *****  and  such 
clerk  shall  endorse  on  such  instrument  or  copy  the 
time  of  receiving  the  same,  and  shall  keep  the  same  in 
his  office  for  the  inspection  of  all  persons,  and  such 
mortgage  or  instrument  so  tiled  shall  be  as  valid  as  if 
the  same  were  fully  spread  at  large  upon  the  records 
of  the  county."  Laws  1877,  51.  The  plain  import  of 
this  language  is,  that  if  the  instrument  be  filed  by  the 
county  clerk  of  the  proper  county,  and  kept  in  his 
office  for  inspection  by  interested  parties,  nothing  more 
is  wanting  to  hold  the  property  as  against  subsequent 
purchasers  or  mortgagees. 
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Having  thus  declared  what  is  necessary  to  be  done, 
to  make  the  instrument  valid  as  against  ^^  subsequent 
purchasers  and  mortgagees  in  good  faith,"  the  next 
section,  as 'amended  at  the  same  time,  provides  that: 
^^Such  clerk  shall  also  enter  in  a  book  to  be  provided 
by  him  for  that  purpose,  the  names  of  all  parties  to 
such  instruments,  arranging  the  names  of  mortgagor* 
alphabetically,  and  shall  note  thereon  the  time  of  filing 
such  instrument  or  copy."  As  we  understand  it,  the 
only  purpose  of  the  legislature  in  making  the  require- 
ment of  this  section  was  to  furnish  a  convenient  mode 
of  ascertaining  whether  any  particular  person  has  in- 
cumbered his  chattels,  without  the  necessity  of  exam- 
ining all  of  the  instruments  that  may  happen  to  be  on 
file  in  the  oflice  at  the  time.  We  are  of  opinion  that 
by  no  proper  construction  of  this  statute  can  the  duty 
enjoined  upon  the  clerk  by  this  section  have  any  rela- 
tion to  the  validity  of  the  mortgage,  which,  by  the  pre- 
ceding section,  is  made  to  depend  solely  upou  its  being 
properly  filed.  Until  its  validity  is  fixed,  by  being 
filed,  the  clerk  cannot  do  what  is  required  of  him  by 
the  latter  section.  The  duty  of  arranging  the  names 
of  the  mortgagors,  as  here  directed,  is  an  important 
one.  It  is,  however,  a  duty  which  the  clerk  owes  to 
the  public,  rather  than  to  the  mortgagees  of  instru- 
ments deposited  in  his  office,  and  if  any  one  of  the 
public  suffer  through  its  non-performance,  he  must 
look  to  the  clerk  alone  for  redress. 

The  case  of  Metz  v.  The  State  Bank,  7  Neb.,  165,  cited 
by  counsel  for  the  defendant  in  error  in  support  of  their 
view  that  the  indexing  was  essential  to  the  validity  of 
the  mortgage,  is  not  applicable.  That  was  a  case  where 
a  judgment  creditor  sought  to  make  his  judgment,  ren- 
dered by  a  probate  court,  a  lien  upon  the  debtor's  real 
estate  within  the  county,  and  while  it  is  true  that  we 
there  held  that  indexing  the  names  of  the  parties  to 
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the  judgment  was  an  essential  requisite  to  the  perfec- 
tion of  the  lien,  the  decision  was  upon  a  statute  very 
diftorent  from  the  one  we  are  now  considering.  In 
addition  to  requiring  the  fifing  of  the  transcript  of 
judgment  from  the  probate  court,  "in  the  otBco  of  the 
clerk  of  the  district  court,"  that  statute  declared  ex- 
pressly that,  "  when  such  transcript  is  so  tiled  and  en- 
'  tered  upon  thejiu/gment  record,  such  judgment  shall  be  a 
lien  upon  real  estate  in  the  county  where  the  same  is 
filed;  and  when  the  same  is  so  filed  and  entered  upon 
iuch  judgment  book,  the  clerk  of  such  court  may  issue 
execution  thereupon  in  like  manner  as  execution  is 
issued  upon  judgments  rendered  in  the  district  court/' 
And  that  statute  further  provided  that  the  "judgment 
record"  should  "contain  the  judgment  debtor  and  the 
judgment  creditor  arranged  alphabetically,"  etc.  Un- 
der such  provisions  of  statute,  we  necessarily  held  that 
indexing  the  parties  to  the  judgment  was  requisite  to 
the  perfection  of  the  lien. 

The  second  question  is,  whether  the  property  men- 
tioned in  the  mortgage  was  described  with  requisite 
certainty.  The  description  was  as  follows,  viz.:  "Two 
mules,  one  bay  and  one  brown,  aged  eight  years  old. 
One  mare,  bay,  eight  years  old.  One  bay  horse,  age 
five  years  old.  One  black  mare,  age  five  years  old. 
One  lumber  wagon.  One  double  harness.  Nine  acres 
of  growing  wheat,  situated  on  south-west  quarter  of 
see.  85,  town  12,  range  G."  It  is  contended  by  counsel 
for  the  defendant  in  error  that  this  description  is  void 
for  uncertainty.  We  think  otherwise.  The  color  and 
ages  of  all  the  animals  are  definitely  given.  The  wagon 
is  described  as  a  "lumber"  one,  a  term  generally  ap- 
plied to  an  ordinary  double  wagon  used  by  farmers. 
The  harness  as  a  "  double "  one,  that  is,  designed  for 
a  team  of  two  animals.  The  nine  acres  of  wheat  was 
then  growing.    According  to  the  mortgage,  this  prop- 
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erty  was  all  then  upon  a  certain  tract  of  land  described 
by  government  subdivision,  in  Hamilton  county,  Ne- 
braska, and  we  think  that  a  person  of  avcmge  intelli- 
gence would  have  had  ho  serious  difficulty  in  iinding 
and  pointing  it  out,  if  there.  Besides,  if  necessary,  in 
order  to  distinguish  any  portion  of  it  from  other  prop- 
erty of  like  description  on  the  land,  parol  evidence  was 
admissible  for  that  purpose.   Bell  v.  Prewiit,  62  111.,  361. 

The  third  question  is,  whether  the  release  of  a  por- 
tion of  property  covered  by  his  mortgage,  by  the  plain- 
tiff in  error,  worked  a  postponement  of  his  lien  to  that 
of  the  defendant  in  error.  The  plaintiff's  mortgage 
was  executed  on  the  twenty-first  of  April,  1879,  to  s^ 
cure  the  payment  of  three  promissory  notes  of  that 
date,  one  for  one  hundred  and  fifty  dollars,  payable 
Nov.  1st,  1879,  one  for  one  hundred  dollars,  payable  at 
the  same  time,  and  one  for  fifty  dollars,  payable  Nov. 
1st,  1880,  with  interest  The  mortgage  held  by  the 
Bank  was  given  on  the  twenty-second  of  October,  1875, 
to  secure  the  payment  of  a  promissory  note  bearing 
date  of  the  eighth  of  that  month,  and  calling  for  the 
payment  of  one  hundred  and  twenty-five  dollars  in  one 
year,  with  interest.  This  mortgage  was  upon  a  span 
of  mules,  harness,  and  wagon,  a  part  of  the  property 
covered  by  the  first  mortgage. 

Occupying  this  relation  to  the  property,  and  to  each 
other,  it  was  the  right  of  the  holder  of  the  junior  mort- 
gage to  redeem  and  have  an  assignment  of  the  senior 
incumbrance.  Renard  v.  Broion.  7  Neb.,  449.  Or,  but 
for  the  release  of  said  property  not  covered  by  the  sec- 
ond mortgage,  the  first  mortgagees  might  have  been 
compelled  first  to  look  to  that  for  payment  1  Story's 
Eq.  Jurisprudence,  sec.  633.  High  v.  Browriy  46  la., 
259.  The  testimony  very  clearly  shows  that  this  course 
would  have  resulted  in  the  satisfaction  of  both  debts, 
and  without  the  least  prejudice  to  the  senior  mortgagees. 
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It  is  undisputed — in  fact  it  is  conceded — that  the  de- 
fendant iu  error  had  no  knowledge  of  the  existence  of 
the  first  mortgage  until  after  foreclosure  proceedings 
were  commenced  upon  it,  at  which  time  the  release 
had  already  been  given.  Jordan  himself  testified  that 
he  gave  the  release  on  the  20th  of  December,  1879, 
the  very  day  he  commenced  to  foreclose  as  to  the  prop- 
erty covered  by  the  second  mortgage;  and  the  cashier 
of  the  bank,  Wildish,  testified  that  the  first  he  heard 
of  the  mortgage  to  Jordan  and  others  was  on  the  29th 
of  that  month.  And  this  release  was,  very  evidently, 
fraudulently  given.  The  reasons  given  by  Jordan  for 
making  it,  at  the  time  he  did,  and  upon  that  particular 
property,  are  far  from  satisfactory,  and  lead  irresistibly 
to  the  conclusion  drawn  probably  by  the  court  below, 
that  it  was  to  deprive  the  bank  of  its  security.  Under 
the  evidence,  we  think  the  court  was  justified  in  find- 
ing that  the  first  mortgage  covered  property  of  sufii- 
cient  value,  independently  of  that  included  in  the 
second  mortgage,  to  have  fully  satisfied  the  amount 
secured.  This  being  so,  it  would  have  been  inequitable 
to  permit  a  satisfaction  of  the  former,  after  such  re- 
lease, out  of  the  property  covered  by  the  latter. 

In  Giiion  v.  Knapp,  6  Paige,  85,  it  was  held  that 
where  a  mortgagee,  with  notice  of  successive  alienations 
of  parts  of  the  mortgaged  property,  released  that  part 
which  was  primarily  liable,  in  equity,  for  the  payment 
of  the  mortgage  debt,  he  should  not  be  permitted  to 
charge  other  portions  with  the  payment  of  the  mort^ 
gage,  without  deducting  from  the  amount  due  the  value 
of  the  part  thus  released. 

After  a  careful  perusal  of  the  evidence,  and  an  ex- 
amination of  authorities  cited,  we  are  of  opinion  that 
the  judgment  of  the  court  on  the  issue  joined  was 
right,  and  it  is  affirmed. 

Judgment  affirmed. 


11  606 
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Israel  Cannon,  appellbb,  y.  Alf  Canfibld,  appel- 
lant. 

Promissory  n'ote:  coksidkbatxon.  The  mere  fact  that  one 
purchases  a  negotiable  promissory  note  before  matarityi  for 
about  one-half  the  face  value,  there  being  evidence  tending  to 
■how  that  he  did  not  regard  the  note  as  good  (collectible), 
and  no  evidence  showing  it  to  be  worth  more,  is  not  sufficient 
to  put  the  purchaser  on  inquiry  as  to  the  consideration. 

Appeal  from  Johnson  county.  Tried  below  befors 
Weaver,  J. 

T.  Appelget  ^  Sorty  for  appellants.  If  the  note  is  reg- 
ular commercial  negotiable  paper,  fraudulent  represen- 
tations made  to  obtain  it  will  not  vitiate  in  the  hands 
of  a  bona  fide  purchaser  before  due  for  valuje.  Edwards 
on  promissory  notes,  p.  325.  Dacis  v.  Barilettet  aL^  12 
Oliio  State,  537.  Wortendyke  v  Meehan,  9  Neb.,  229.  If 
the  transferrer  of  negotiable  paper  before  due  show  that 
he  paid  value  for  it,  the  burden  of  proof  is  on  the  party 
seeking  to  defeat  its  collection,  to  show  that  he — the 
transferee; — knew  that  the  note  was  illegally  obtained 
from  the  maker.  Id.  The  fact  that  the  defendant  pur- 
chased the  note  for  less  than  its  face,  is  no  ground  for 
suspicion.  Bailey  i\  Smithy  14  Ohio  State,  396.  All 
that  is  necessary  is  that  the  defendant  should  have  paid 
all  that  the  note,  under  all  the  circumstances,  was  rea- 
sonably worth.     Id. 

Davidson  ^  Easierday  and  V.  D.  Metcalfe^  for  appel- 
lee, cited  Paion  v.  Ooity  5  Mich.,  510.  Wortengdyke  v, 
MeehaUy  9  Neb.,  229.  Batemau  on  Common  Law,  sees. 
296,  334. 

Maxwell,  On.  J. 

This  is  an  action  enjoining  the  defendant  from  trans- 
ferring a  certain  promissory  note  executed  by  the  plain- 
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tiff,  and  to  have  the  same  delivered  np  and  cancelled. 
A  decree  was  rendered  in  favor  of  the  plaintiff  in  the 
court  below.  The  defendant  appeals  to  this  court. 
The  note  is  us  follows: 

"$100.00. 

"Tecumseii,  Johnson  County,  Nov.  6th,  1879. 

"One  year  after  date  I  promise  to  pay  the  treasurer 
of  the  Nebraska  Iron  Fence  Co.  of  Nebraska  City, 
Nebraska,  or  bearer,  the  sum  of  one  hundred  dollars, 
at  State  Bank  of  Nebraska,  Seward,  Nebraska,  value 
received,  with  interest  at  ten  per  cent  per  annum  from 
date.  Reasonable  attorney  foo  if  suit  be  instituted  on 
this  note.  "Israel  Cannon." 

"P.  0. .     The  maker  of  this  note  lives  on  No. 

— ,  sec.  31,  tp.  6,  r.  12,  name  by  agent  I.  Cannon;  res- 
idence 9  miles  from  Tecumseh,  north-east." 

The  note  was  given  for  a  share  in  stock,  of  which  the 
following  is  a  copy: 

"No.  828.  Authorized  Capital  (shares  $100  each.  Full 

paid  up  stock  $100),  $1,000,000. 
"State  of  Nebraska,— Otoe  County. 

"This  is  to  certify  that  I.  Cannon  is  entitled  to  one 
share  of  one  hundred  dollars  each,  of  the  capital  stock 
of  the  Nebraska  Iron  Fence  Company,  incorporated 
under  the  laws  of  the  State  of  Nebraska,  and  transfer- 
able only  on  the  booka  of  the  company  on  surrender 
of  this  certificate  properly  endorsed.  Persons  purchas- 
ing stock  in  this  company  please  notify  the  secretary 
at  once. 

"W.  B.  Pershino,  Secretary. 
"Nebraska  City,  Nebraska,  Nov.  6th,  1879." 
On  the  back  of  the  certificate  is  the  following: 
"  This  certificate  of  stock  entitles  the  holder  thereof 
to  all  the  iron  fence  at  wholesale  prices  that  he  may 
need  for  his  own  use,  and  that. is  manufactured  and 
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kept  for  sale  by  the  company,  and  to  receive  all  divi- 
dends that  may  be  declared  in  posts  or  wire  at  whole- 
sale prices  of  same  when  posts  and  wire  are  ordered 
together  for  the  first  year,  or  until  the  company  shall 
find  that  cash  dividends  may  be  declared. 

^'Nebraska  Iron  Fence  Company.'* 

On  a  blank  appointment  of  the  plaintiff  as  agent  of 
the  Nebraska  Iron  Fence  Company,  is  the  following: 

"Tecumseh,  Nov.  6,  1879.  It  is  hereby  agreed  be- 
tween the  Neb.  Iron  Fence  Co.  and  I.  Cannon,  that  if 
after  reasonable  time,  suid  I.  Cannon  does  not  sell 
enon2:h  certificates  and  iron  fence  to  the  amount  of 
$100.00,  after  using  due  diligence,  then  the  Neb.  Iron 
Fence  Co.  upon  the  receipt  of  I.  Cannon's  papers,  will 
return  him  his.  "C.  N.  Rand,  Gen.  AgL" 

The  note  in  question  was  made  and  delivered  to 
Rand,  and  by  him  on  the  same  day  sold  and  delivered 
to  the  defendant,  who  claims  to  be  a  bona  fide  purchaser 
without  notice. 

There  is  testimony  tending  to  show  that  no  such 
corporation  as  the  Nebraska  Iron  Fence  Company 
ever  existed  at  Nebraska  Cit}-,  that  the  stock  is  worth- 
less, and  that  the  plaintiff  has  received  no  considera- 
tion for  the  note.  But  these  facts  do  not  seem  to  have 
been  known  even  by  the  plaintiff  himself  at  the  time 
the  defendant  purchased  the  note. 

The  plaintiff  testified  on  rebuttal,  as  follows: 

Q.  How  soon  did  you  have  a  conversation  with  the 
defendant  after  you  signed  this  note? 

A.     Well,  sir,  I  cannot  exactly  tell  the  date. 

Q.     About  how  long? 

A.  It  did  not  seem  to  me  it  was  but  a  very  few 
days.     I  don't  think  it  could  have  been  over  a  week. 

Q.  la  it  your  judgment  that  it  was  less  than  a 
week? 
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A.  It  did  not  seem  to  be  over  four  days,  because  I 
had  iron  fence  on  the  brain  about  that  time. 

This  conversation  took  place  after  the  defendant 
had  purchased  the  note,  and  even  if  the  defendant  had 
then  been  notified  of  the  want  of  consideration  would 
not  have  been  available  against  a  honafde  purchaser. 
But  the  testimony  tends  to  show  that  at  that  time  the 
plaintiff  regarded  the  consideration  as  entirely  satis- 
factory. 

It  is  claimed  that  the  price  paid  by  the  defendant 
for  the  note  in  question  being  much  below  the  face 
value  thereof  was  sufficient  to  put  him  on  inquiry  as 
to  the  consideration.  The  amount  paid  for  a  prom- 
issory note  may  become  a  material  inquiry  in  determin- 
ing whether  a  purchaser  obtained  the  same  in  good 
faith  or  nor.  As  should  a  collectible  promissory  note 
for  $100.00  be  offered  for  $25.00  or  $50.00,  or  any  sum 
entirely  disproportionate  to  its  value,  it  is  a  circum- 
stance and  in  certain  cases  may  be  sufficient  to  arouse 
suspicion  and  put  the  purchaser  on  inquiry. 

The  testimony  shows  that  the  price  paid  by  the 
defendant  for  the  note  in  controversy  was  about  the 
sum  of  $50.00.  This  of  itself  might  be  ground  of 
suspicion.  But  the  defendant  testifies  that  he  did 
not  regard  the  jiote  as  good  (collectible),  and  for  that 
reason  he  ciid  not  want  to  purchase  it,  and  there  is 
no  testimony  tending  to  show  that  the  plaintiflf  was 
able  to  pay  his  debts.  For  aught  that  appears  the  de- 
fendant may  have  paid  more  for  the  note  than  can 
be  collected  thereon.  It  is  evident  that  the  plaintiff 
was  induced  to  give  the  note  in  question  through 
false  representations  made  by  Kand,  who  claimed  to  be 
the  agent  of  the  Nebraska  Iron  Fence  Co.,  and  there 
Beems  to  be  good  cause  to  iudict  Rand  under  the  stat- 
ute against  obtaining  property  by  false  pretenses. 
But  the  testimony  shows  that  the  defendant  purchased 
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the  note  in  controversy  before  maturity  for  a  fair  value, 
and  without  notice  of  any  defense  to  the  same. 

The  injunction  is  therefore  dissolved,  and  the  action 
dismissed. 

JUDQMSNT  ACCOBDINOLY. 


fi9  428   Qeobgb  W.  Covell  and  Fbank  Ransom,  appellebs, 
V.  James  G.  Young,  appellant. 

1.  Taxes :  ookstitutiokal  law.  Where  a  road  tax  levied  in 
in  1876  without  regard  to  valuation,  at  the  rate  of  four  dollan 
per  quarter  section  was  added  to  taxes  for  which  lands  were 
•old,  heldf  That  said  tax,  being  illegal,  avoided  the  tax  deed. 


S.      :      ILLBGAL  8ALX :      OWNER  HOT  LIABLE  FOB  XXPXirBBS. 

Where  a  sale  of  land  for  taxes  is  illegal,  the  owner  of  the  land 
is  not  liable  for  the  expenses  ineurred  by  the  tax  purchaser  in 
serving  notice  on  occupants  or  owners  of  the  land  of  his  in- 
tention  to  obtain  a  deed,  nor  for  the  expenses  of  procuring  the 
,  deed. 

Appeal  from  Otoe  county.  Tried  below  before 
Pound,  J. 

John  C  Waiaony  for  appellant 

Covell  ^  Ransom^  for  appellees. 

Maxwell,  Ch.  J. 

This  is  an  action  to  set  aside  a  tax  deed  npon  the 
ground  that  the  taxes  for  which  the  land  was  sold 
were  illegal  and  void.    The  defenses  relied  on  are: 

First    That  the  tax  deed  is  valid  on  its  face. 

Second.  That  the  objections  to  the  deed  are  not 
those  specified  in  section  ISO  of  the  revenue  law  of 
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1879,  and  that  the  irregularities  complained  of  are 
cured  by  section  140  of  said  act. 

Third.  That  the  plaintiffi  have  failed  to  show  title 
to  the  lands  in  controversy. 

A  decree  was  rendered  in  the  court  below  in  favor 
of  the  plaintiffs.     The  defendant  appeals  to  this  court 

No  question  is  made  as  to  the  form  of  the  deed. 
The  question  involved  in  the  second  grounds  of  ob- 
jection were  before  this  court  in  the  case  of  McCann  v. 
Merriam,  ante  p.  241,  S.  0.  9,  N.  W.  Rep.,  96,  and 
it  was  held  that  where  a  sale  of  land  for  the  taxes  of 
1876  was  made  in  March,  1878,  the  tax  deed  being 
made  in  March,  1880,  that  the  validity  of  the  sale  and 
force  of  the  tax  deed  were  to  be  tested  by  the  law  in 
force  when  the  sale  was  made,  and  that  including  a 
void  tax  in  the  amount  for  which  the  land  was  sold 
was  8ufl5cient  to  avoid  the  deed.  And  we  adhere  to 
that  decision. 

'  The  land  in  controversy  was  sold  on  the  7th  day  of 
November,  1877,  for  the  taxes  due  thereon  for  the 
year  1876,  and  the  validity  of  the  deed  must  be  deter- 
mined by  the  law  in  force  in  1877. 

In  the  case  at  bar  a  land  road  tax  was  levied  with- 
out regard  to  valuation,  at  the  rate  of  four  dollars  per 
quarter  section  upon  the  land  in  controversy.  Such 
tax  is  unauthorized  and  void  under  our  present  con- 
stitution, which  provides  for  levying  a  tax  by  valua- 
tion. Sec.  1,  Art.  IX,  Const.  Dundy  v.  Richardson  Co.^ 
8  Neb.,  608.  McCann  v.  Merriam^  ante  p.  241.  The 
sale  of  the  land  for  taxes,  as  it  included  an  illegal  tax 
was  void,  and  the  tax  deed  being  based  thereon  is  in- 
valid and  must  be  set  aside. 

The  objection  that  the  plaintiffs  are  not  the  owners 
of  the  land  in  controversy  is  untenable.  It  appears 
from  the  record  that  on  the  23d  day  of  July,  1860, 
Wm.  E.  Pardee,  master  in  chancery  of  the  district  court 
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of  Otoe  county,  as  such  master  executed  a  deed  for  the 
premises  in  question  to  Wm.  H.  Broadhead,  who  had 
purchased  the  premises  at  the  sale  under  a  decreo  of 
foreclosure  in  an  action  in  siid  court,  wherein  Broad- 
bead  was  plaintiff  and  Harman  S.  Ilall  and  Lydia  A, 
Hall  were  defendants.  That  on  the  8th  day  of  Sep- 
tember, 1860,  Broadhead  conveyed  to  Helen  S.  Pardee, 
the  wife  of  W.  E.  Pardee,  the  master,  who  made  the 
^conveyance  to  Broadliead.  It  is  claimed  that  this  deed 
is  void  because  made  in  contravention  of  law.  An  offi- 
cer selling  property  under  execution  or  order  of  sale, 
is  absolutely  prohibited  from  purchasing  any  of  the 
property  oiicred  at  such  sale.  And  a  purchase  so  made 
by  him  would  be  void.  But  here  the  purchase  was 
made  by  the  mortgagee,  and  so  far  as  appears  was 
made  in  good  faith,  and  he  being  the  owner  of  the  fee 
could  convey  to  whom  he  pleased.  The  plaintiffi  show 
a  complete  chain  of  title  from  Mrs.  Pardee  to  them- 
selves, and  are  clearly  entitled  to  redeem. 

It  is  objected  that  the  costs  of  the  notice  to  the  oc- 
cupant and  huid  owner  of  the  intention  of  the  defend- 
ant to  apply  for  a  deed  and  the  costs  of  the  deed  were 
taxed  to  the  defendant;  in  this  there  was  no  error.  If 
the  sale  was  illegal,  the  owner  of  the  land  is  not  liable 
for  the  expenses  oF  such  unauthorized  sale.  A  U\x  pur- 
chaser in  taking  a  tax  deed  acts  at  his  peril,  and  if  he 
obtains  no  title  by  his  deed  he  must  pay  the  costs  in- 
curred in  obtaining  the  same.  Tiiere  is  no  error  in 
the  record,  and  the  judgment  of  the  district  court  is 
affirmed. 

JUDQlf  ENT  AFFIRMED. 
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GSORQS  McCULLBT   AND  EhILT  McCuLLET,  APPELLBES, 

y.  Claudius  Jones,  appellant. 

Bvidenoe  examined  and  held  sufiScient  to  sustain  finding  and  judg- 
ment. 

Appeal  by  defendant  from  a  decree  of  the  district 
court  for  Butler  county.    Tried  below  before  Post,  J. 

George  W.  LowUy^  for  appellant. 

E.  R.  Dearly  for  appellees. 

Cobb,  J. 

This  cause  was  tried  in  the  district  court  before  the 
judge  without  a  jury.  The  findings  and  judgment  of 
the  court  were  for  the  plaintiffi.  The  defendant  brings 
the  cause  to  this  court  by  appeal. 

The  question  upon  which  the  case  turns,  is;  Did  the 
defendant  obtain  the  deed  of  conveyance  for  the  land 
in  question  by  duress  and  fraud,  or  either  of  them? 
The  district  court  found  this  question  in  the  affirma- 
tive, and  it  devolves  upon  this  court  to  say  whether 
such  finding  is  sustained  by  the  evidence  given  in  the 
case.  The  testimony  is  conflicting.  The  plaintiflT, 
George  McCuUy,  testifies  in  substance  that  he  went  to 
Seward  in  October  to  settle  up  with  defendant;  "I 
wanted  to  sell  him  the  land  and  square  up  with  him. 
He  claimed  that  I  owed  him  $750.  *  *  *  He 
wanted  to  know  what  I  wanted  for  the  land.  I  told 
him  I  wanted  $1000  for  it.  He  studied  a  while  and 
said  he  would  give  me  $600.  He  finally  got  to  $650, 
but  I  told  him  I  wouldn't  take  that;  he  said  to  let  it 
go,  it  was  some  time  before  it  was  due  and  may  be  we 
could  fix  it  up.  A  day  or  two  after  I  got  home  he  sent 
S5 
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up  papers  saying  £  had  agreed  to  make  a  deed  to  the 
land  for  $650.  I  told  the  man  who  brought  them  I 
wouldn't  make  it  Then  on  the  8d  of  December  he 
sent  Mr.  Osborne  up  and  arrested  me,  charging  me 
with  obtaining  money  under  false  pretenses,  and  took 
me  to  Seward.  I  took  two  men  with  me  to  go  on  my 
bond.  It  was  at  the  time  court  was  in  session  here. 
They  refused  to  take  the  men  I  took  along.  They  then 
proposed  if  I  would  give  a  deed  for  $660,  they  would 
release  me  on  my  own  bond,  and  I  did  so." 

Q.  At  the  time  you  made  this  deed,  where  were 
you? 

A.     In  Norval  Bros,  office  at  Seward.  ^ 

Q.     Were  you  at  liberty? 

A.     I  was  in  custody. 

Q.     Custody  of  whom? 

A.     Mr.  Neighart.. 

Q.     What  was  his  position? 

A.     Sheriff     *     *     * 

Q.  What  was  your  purpose  in  making  that  deed; 
what  did  you  make  it  for? 

A.     To  be  released. 

Q.  At  the  time  you  made  the  deed  what  do  you  say 
the  consideration  was  as  stated? 

A.     Six  {lundred  and  fifty  dollars. 

Q.     What  did  he  give  you  for  that? 

A.  He  gave  me  this  $535  note  and  a  credit  on  the 
$224  note. 

Q.  If  you  had  not  been  under  arrest — ^had  you  been 
at  liberty — would  you  have  made  the  deed? 

A.     I  would  not. 

The  witness  was  further  examined  at  considerable 
length,  and  cross-examined  by  counsel  for  defendant. 
While  much  of  his  testimony  is  not  as  clear  or  satis- 
factory as  might  be  desired,  yet  it  is  such  that  it  is  im- 
possible for  a  reviewing  court  to  say  that  it  should 
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have  been  regected  by  the  trial  court.  And  while  it 
may  be  said  that  he  was  contradicted  in  some  of  his 
statements  by  other  witnesses — some  of  whom  were 
disinterested — ^yet  the  whole  testimony  being  duly  con- 
sidered, I  cannot  say  that  such  contradictions,  or  any 
discrepancies  in  the  testimony  are  such  as  to  call  upon 
this  court  to  disturb  the  findings  of  the  district  court. 
The  other  plaintiff,  Emily  McOuUy,  also  testifies  among 
other  things  that  her  sole  object  in  signing  the  deed 
was  to  release  her  husband,  George  W.  McCuUey,  from 
imprisonment.  None  of  the  testimony  tends  to  con- 
tradict her  in  this. 

The  two  subsidiary  questions  raised  by  the  testimony 
and  arguments  of  counsel,  to-wit:  1st.  Whether  the 
defendant  charged  the  plaintifiEs  usurious  interest  on 
the  money  loaned  them  by  him;  and  2d.  Whether  de- 
fendant,^ paid  the  plaintiff's  debt  to  himself  out  of  the 
money  of  his  brother  David  and  took  the  renewal  notes 
to  him  in  good  faith,  or  whether  the  taking  of  the  re- 
newal notes  to  David  Jones  was  a  device  to  avoid  the 
plea  of  usury,  does  not,  in  my  opinion,  properly  enter 
into  the  merits  of  the  case,  and  will  not  be  further 
noticed. 

I  think  that  the  finding  and  judgment  is  sustained 
by  the  weight  of  testimony;  and  most  certainly  there 
is  not  that  want  of  suflScient  testimony  to  sustain  them 
always  deemed  necessary  to  justify  a  reversal. 

The  judgment  and  decree  of  the  district  court  are 
therefore  affirmed. 

JunailENT  AFFIRMED. 
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E.  F.  Simmons,  plaintiff  in  error,  v.  John  Yurann, 

BBFSNBANT  IN  BRROR. 

Beal  Bstate:  contbaot  for  conyxtancx:  coNsinssATioir. 
In  an  action  upon  a  contract  for  the  conyeyance  of  real  estate 
when  title  should  be  acquired  under  the  IT.  8.  Homestead  law, 
and  proTiding  for  part  payment  in  breaking  prairie  at  $2.50 
per  acre,  the  breaking  to  be  paid  for  in  cash  if  the  land  was 
not  oonyeyed,  Heldf  1.  To  recover  for  the  breaking  the  petition 
must  state  the  failure  to  convey.  2.  The  alleged  illegality  of 
the  contract  would  not  defeat  a  recovery  of  the  price  of  the 
breaking. 

Error  to  the  district  court  for  Hamilton  county. 
Heard  before  Post,  J.,  on  demurrer  to  petition.  De- 
murrer overruled  and  defendant  Simmons  electing  to 
stand  thereon,  judgment  was  rendered  against  him,  to 
review  which  he  brought  the  cause  up  on  a  petition  in 
error. 

J.  L.  Miller  and  J".  H.  Smith,  for  plaintiff  in  error. 
Contract  is  void,  and  the  court  will  not  lend  its  aid  to 
its  enforcement  by  decreeing  specific  performance  or 
otherwise.  Nor  can  value  of  labor  under  said  illegal 
contract  be  recovered.  Clark  v.  0.  ^  S.  W.  R.  i?.,  5 
Neb.,  814.  1  Story  on  Con.,  §  769.  Sellers  v.  Diigm, 
18  Ohio,  489.  Moore  v.  Adams  et  aL,  8  Ohio,  373.  Wil- 
Hams  et  aL  v.  C.  E.  I.  ^  P.  E.  E.  Co.,  4  N.  W.  R,  870. 
Lea  V.  OolUnSy  4  Sneed  (Tenn.),  893. 

A.  W.  Agee  and  A.  J.  Eittenhouse^  for  defendant  in 
error.  Admitting  that  the  contract,  so  far  as  ^it  [pro- 
vided for  the  conveyance  of  the  land,  was  void,  yet  as 
Yurann  was  not  in  pari  delicto  with  Simmons,  although 
he  cannot  enforce  specific  performance  of  the  contract 
to  convey  the  land,  he  can  enforce  the  contract  to  pay 
in  money  for  the  work  performed.  Kerrison  v.  Cole^  8 
Xast,  236.     Hoioe  v.  Sjpxge,  15  East,  440.     Wiggv.  Shut- 
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tleworth,  13  East,  87.  State  of  Ohio  v.  Findley,  10  Ohio, 
51.  Nebraska  City  v.  Gas  Co.j  9  Neb.,  815.  Congress 
a7id  Empire  Spring  Co.  v.  Knowltony  "The  Reporter," 
Vol.  XI,  No.  12,  p.  389.  MUne  v.  Hubee,  8  McLean, 
212.  Wooten  v.  Miller,  7  S.  &  M.,  380.  Adams  v.  Bow- 
wan,  8  S.  &  M.,  624.  Bates  v.  Watson,  1  Sneed  (Tenn.), 
376. 

By  thb  court. 

This  is  an  action  upon  a  written  contract  to  recover 
for  the  breaking  of  forty  acres  of  prairie.  The  follow- 
ing is  a  copy  of  the  contract: 

"  Article  of  agreement  entered  into  this  8d  day  of 
May,  1874,  between  E.  F.  Simmons  and  John  Yurann, 
witnesseth;  That  E.  P.  Simmons  hath  sold  and  doth 
agree  to  convey  in  fee  simple  unto  said  John  Yurann, 
by  a  good  and  sufficient  deed  of  general  warranty, 
when  the  said  E.  F.  Simmons  receives  the  same  from 
the  U.  S.  Land  Office,  the  following  premises  situ- 
ated in  the  county  of  Hamilton  and  State  of  Nebraska, 
the  following  real  estate,  to-wit:  The  s.  J  of  the  s. 
w.  qr.  section  34,  town.  9,  r.  6  west.  And  the  said 
John  Yurann  does  hereby  agree  to  pay  the  said 
E.  F.  Simmons  the  sum  of  two  hundred  and  forty 
(240)  dollars,  in  the  manner  following:  One  hundred 
dollars  worth  of  breaking  between  the  Ist  day  of 
May  and  the  4th  day  of  July,  1874,  if  possible;  if  not, 
the  balance  during  the  same  season  1875;  the  balance, 
$140j  at  the  time  of  receiving  deed.  In  case  the  said 
E.  F.  Simmons  does  not  receive  deed  for  the  same,  he 
shall  pay  to  the  said  John  Yurann  cash  at  the  rate  of 
f  2.50  an  acre  for  breaking  done.  In  testimony  where- 
of, the  said  E.  F.  Simmons  and  John  Yurann  have 
hereunto  set  their  hands  and  seals. 

"E.  F.  Simmons,  [seal,] 
*'  John  Yurann.  [seal.]  " 
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A  demurrer  to  the  petition  was  overruled  and  jadg* 
ment  rendered  in  favor  of  Yurann. 

The  question  to  be  determined  is  the  sufficiency  of 
the  petition.  The  contract  is  set  out  in  the  petition, 
and  it  is  alleged  that  Yurann  broke  up  forty  acres 
of  prairie  for  Simmons,  as  provided  in  the  contract, 
and  that  he  has  fully  complied  with  the  requirements 
of  the  same  on  his  part;  but  that  Simmons  has  not 
paid  for  said  breaking,  nor  any  part  thereof.  But 
there  is  no  allegation  that  Simmons  is  unable  or  has 
refused  to  convey  the  premises  described  in  the  con- 
tract. For  aught  that  appears  in  the  petition,  Simmons 
may  be  the  owner  of  this  land,  and  be  ready  to  convey 
the  same.  Yurann  is  entitled  to  payment  in  money 
only  in  case  he  fails  to  receive  a  deed,  and  the  petition 
should  state  that  Simmons  canuot  or  will  not  make  a 
deed ;  in  other  words  that  there  is  a  breach  of  the  con- 
tract to  convey.  As  the  petition  is  defective  in  this 
respect  the  judgment  of  the  court  below  must  be  re-» 
versed.  We  place  no  stress  upon  the  form  of  the 
contract.  As  to  whether  or  not  the  alleged  illegality 
would  defeat  an  action  thereon  for  specific  perform- 
ance, is  not  before  the  court.  Where  a  contract  is  pro- 
hibited by  statute,  a  court  will  not  lend  its  aid  to  enforce 
performance  of  the  same.  But  a  case  must  fiftll  clearly 
within  the  prohibition  before  its  enforcement  will  be 
denied.  As  a  rule  public  policy  is  best  subserved  by 
requiring  a  party  receiving  the  labor  or  property  of 
another  under  a  contract,  to  pay  the  price  agreed  upon 
for  the  same.  The  case  at  bar  is  a  fair  illustration. 
Simmons  contracted  to  convey  a  portion  of  his  home- 
stead or  pre-emption,  when  he  acquired  tide,  the  con- 
sideration being  forty  acres  of  breaking  and  |140  in 
money,  he  promising  to  pay  flOO  for  the  breaking  if 
he  failed  to  obtain  title.  The  breaking  was  done  for 
him  as  required;  but  when  he  is  asked  to  pay  for  the 
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same,  he  in  effect  answers,  ^'  I  had  no  aathority  to 
make  the  contract,  and  am  not  liable  thereon."  He  at 
least  had  authority  to  contract  for  the  breaking,  and  it 
having  been  performed  and  accepted  by  him,  he  is 
liable  for  its  payment.  The  judgment  of  the  district 
court  is  reversed  and  the  case  remanded  for  further 
proceedings. 

Reversed  and  remanded. 


O.   W.  White,  appellee,  v.  John  0.  Rourke  and 

OTHERS,  APPELLANTS. 

Mortgage:  ▲ttormby's  fes.  Upon  rendering  a  decree  of  foreclo- 
^ure  of  a  mortgage  for  the  sum  of  $516.98,  an  attorney's  fee  of 
$50  was  allowed.  The  note  was  dated  in  1876,  and  contained  a 
provision  for  an  attorney's  fee  in  case  an  action  was  brought 
thereon.  Heldj  1.  That  the  repeal  of  the  act  for  the  allowance 
of  attorney's  fees  did  not  affect  contracts  entered  into  while  the 
act  was  in  force.  2.  There  being  no  bill  of  exceptions,  it  will 
be  presumed  that  the  evidence  sustains  the  decree,  and  that  the 
mortgage  contained  a  provision  for  an  attorney's  fee  so  as  to  be 
notice  to  a  purchaser  of  the  mortgaged  premises. 

Appeal  from   Cass   county.      Tried   below  before 
Pound,  J. 

3L  Hartigariy  for  appellants. 

W.  S,  Wise  and  A.  W,  Orites^  for  appellees. 

By  the  court. 

This  is  an  action  of  foreclosure  based  upon  a  prom 
issorynote,  of  which  the  following  is  a  copy: 

"Plattsmouth,  Nebraska,  December  80, 1876. 
"$400.00. 

".One  year  after  dat(a  we  promise  to  pay  to  the  order 
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of  W.  E.  Dooelan,  the  Bum  of  four  hundred  dollars, 
value  received,  with  interest  at  the  rate  of  twelve  per 
cent  per  annum  from  date  until  paid.  And  if  collected 
by  suit  we  hereby  agree  to  pay  reasonable  attorney's 
fees,  and  consent  that  same  shall  be  taxed  as  costs  and 
entered  up  as  a  part  of  the  judgment 

her 
"EllbnXMcQuirb, 

mark. 
"  M.  McGuiRB." 

"In  presence  of  D.  H.  Wheeler." 

On  the  Slst  of  August,  1880,  the  plaintift'  filed  a  pe- 
tition in  the  district  court  of  Cass  county,  in  which  he 
alleges  that  at  the  date  of  the  note,  the  makers  thereof, 
to  secure  the  payment  of  the  same,  executed  a  mort- 
gage upon  lots  7  and  8,  in  block  N"o.  12,  in  the  city  of 
Plattsmouth,  which  mortgage  was  duly  recorded  on 
the  2d  day  of  January,  1877;  that  on  the  14th  day  of 
May,  1880,  said  note  and  mortgage  were  duly  assigned 
to  the  plaintiff,  and  that  on  the  14th  day  of  July,  1880, 
Ellen  McGuire  and  M.  McGuire  conveyed  the  real  es- 
tate in  question  to  the  defendants.  The  action  was 
dismissed  as  to  the  McGuires,  and  the  defendants  here- 
in failing  to  answer,  a  decree  of  foreclosure  for  the 
sum  of  $516.93  and  costs,  and  (50  attorney's  fees,  was 
rendered  by  default.  The  defendants  appeal  to  thia 
court. 

The  principal  cause  of  complaint  is  the  allowance  of 
the  attorney's  fee.  The  act  to  provide  for  the  allowance 
and  recovery  of  an  attorney's  fee  in  certain  actions, 
approved  February  18,  1873,  provided  for  the  allow- 
ance  of  an  attorney's  fee  not  exceeding  ten  per  cent  in 
cases  wherein  the  mortgage  or  other  written  instru- 
ment upon  which  the  action  was  brought,  contained 
an  express  provision  for  such  allowance.  This  act  was 
repealed  June  1,  1879,  but  the  repeal  did  not  affect 
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contracts  entered  into  prior  to  that  time,  and  after  the 
act  of  February  18, 1873,  took  effect. 

The  defendants  claim  as  purchasers  of  the  mortga- 
ged premises  without  notice  of  the  provision  for  an 
attorney's  fee,  as  it  is  alleged  that  that  provision  is  not 
contained  in  the  mortgage.  There  is  no  bill  of  excep- 
tions, and  no  evidence  before  us  as  to  the  character  of 
the  mortgage;  and  in  the  absence  of  proof  the  presump- 
tion is  the  finding  of  the  court  is  sustained  by  the 
evidence.  The  judgment  of  the  district  court  is  there- 
fore affirmed. 

Judgment  affirbibd. 


JohK  M.  Oliver,  plaintiff  in  error,  v.  J.  F.  Sheeley, 

DEFENDANT  IN  ERROR. 

1-  Bill  of  exceptions.  AflSdaviis  used  on  a  henrine;  in  the 
district  court  must  be  embodied  in  a  bill  of  exceptions  to  be 
available  in  the  supreme  court. 
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2.     Attorney's  Lien.    To  entitle  an  attorney  to  be  admitted  as  a  31  lao 

party  plaintiff  in  an  action  for  the  purpose  of  protecting  and  L^  ^^' 

enforcing  his  lien,  it  must  appear  that  fees  are  due  him  for  ser-  l  3^  ^ 
vices  in  that  case. 

Error  to  the  district  court  of  Douglas  county. 

Z).  Van  Etteny  for  plaintiff. 

M(mderson  ^  Covgdon,  for  defendant. 

Maxwell,  Ch.  J. 

This  action  was  brought  before  a  justice  of  the  peace 
upon  an  undertaking  for  an  attachment  executed  by 
the  defendant  to  the  plaintiff,  the  amount  of  damages 
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claimed  being  the  sura  of  (^50.    Judgment  was  ren- 
dered by  the  justice  in  favor  of  the  defendant.     The 
plaintiff  appealed  to  the  district  court,  and  afterwards 
filed  the  following  stipulation  therein : 
"John  M,  Olivbr^ 

^-  r 

Joseph  Shbblet    ) 

"  I  hereby  discontinue  my  appeal  in  this  case  and  con- 
sent to  a  judgment  for  defendant 

Sept.  9, 1878.  "J.  M.  Olivbp." 

In  pursuance  of  the  stipulation,  the  appeal  was  dis- 
missed, and  judgment  rendered  in  favor  of  the  defend- 
ant. O'Brien  and  VanEtten  filed  a  claim  before  the 
justice  for  an  attorney's  lien  for  $35  for  professional 
services,  and  now  ask  to  be  subrogated  to  the  rights  of 
the  plaintiff  and  be  permitted  to  prosecute  the  action. 
There  seems  to  have  been  a  hearing  before  the  district 
court  upon  certain  afiidavits  as  to  whether  there  was 
an  attorney's  lien  or  not  in  favor  of  the  attorneys  above 
named,  and  the  court  appears  to  have  found  that  no 
such  lien  existed.  None  of  the  afii^avits  used  on  the 
hearing  are  certified  up  in  a  bill  of  exceptions,  and  we 
are  therefore  unable  to  determine  whether  such  deci- 
sion was  correct  or  not. 

An  attorney  in  an  action  may  have  a  lien  for  tees 
due  him  for  services  therein  on  money  in  the  hands  of 
the  adverse  party,  which  is  the  subject  of  the  litiga- 
tion ,  and  in  a  proper  case  may  be  admitted  as  a  party 
plaintiff  in  that  action  for  the  purpose  of  protecting 
and  enforcing  his  lien.  Reynolds  i?.  Reynolds^  10  Neb., 
S76.  But  there  being  no  bill  of  exceptions  the  record 
fails  to  show  that  the  attorneys  in  question  are  entitled 
to  a  lien  and  to  be  subrogated  to  the  plaintiff's  right. 
The  judgment  is  therefore  afiirmed. 

Judgment  affirmed. 
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The  Statb,  bx  rbl.  Arthur  B.  Fairchild,  v.  Samuel 
L.  Andrews  and  others. 

Liqnor  Iiaw  of  1881.  Under  the  law  of  1881  [Oomp.  Stat., 
888],  the  traffic  in  liquori  within  the  limits  of  cities  and  vil- 
lages can  only  be  carried  on  under  ordinances  duly  passed  by 
the  corporate  authorities  thereof.  Until  this  is  done,  no  appli- 
cation can  be  made  and  no  other  step  taken  towards  the  pro- 
curement of  a  license  to  sell  liquors  within  the  limits  of  such 
corporation. 

Original  application  for  mandamus. 
17.  H.  Morris  and  0.  P.  Masoriy  for  relator. 
Hastings  ^  McGintie^  for  respondent. 
Lake,  J. 

The  particular  act  required  of  the  respondents  by 
the  alternative  writ  heretofore  issued,  is  to  appoint  a 
day  for  the  Rearing  of  remonstrances  against  the  grant- 
ing of  licenses  to  certain  persons  to  retail  intoxicating 
liquors,  as  provided  in  the  "act  to  regulate  the  license 
and  sale  of  malt,  spirituous,  and  vinous  liquors/'  ap- 
proved February  28th,  1881.  [Comp.  Stat.,  333.]  In 
the  view  we  take  of  the  case  it  is  unnecessary  to  notice 
particularly  but  a  single  one  of  the  questions  presented 
for  our  consideration. 

That,  under  the  statute  referred  to,  the  sale  of  spir- 
ituous liquors,  without  a  license  to  do  so,  is  unlawful, 
will  not  be  questioned.  Section  eleven  provides  that 
"All  persons  who  shall  sell  or  give  away,  upon  any 
pretext,  malt,  spirituous,  or  vinous  liquors,  or  any  in- 
toxicating drinks,  without  having  first  complied  with 
the  provisions  of  this  act,  and  obtained  a  license  as  herein 
setforthy  shall,  for  each  oiFense,  be  deemed  guilty  of  a 
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misdemeanor/'  etc.  This  provision  is  general,  and  in 
its  application  reaches  all  parts  of  the  state,  whether 
the  same  be  under  municipal  government  or  not 
Therefore,  on  the  first  day  of  June  last,  when  this  stat- 
ute began  its  operation,  the  traffic  in  such  liquors  in 
the  city  of  Crete,  as  elsewhere  within  the  state,  was 
ahsolutely  inhibited,  except  upon  the  terms  and  condi- 
tions therein  set  forth,  one  of  which  is  the  procurement 
of  a  proper  license  in  the  manner  indicated  in  the  act 
Outside  of  cities  and  villages  the  granting  of  licenses 
under  this  act  is  intrusted  to  the  boards' of  county 
commissioners  in  their  respective  counties,  and  the 
sti'ps  necessary  to  be  taken  to  that  end  are  distinctly 
pointed  out.  But  this  is  as  far  as  these  boards  can  go; 
they  have  no  power  to  regulate  the  traffic.  As  to  cit- 
ies and  villages,  however,  sec.  25  provides  that. the 
"corporate  authorities"  thereof  "shall  have  power  to 
license,  regulate,  and  prohibit  the  selling  or  giving 
away  of  any  intoxicating,  malt,  spirituous,  and  vinous, 
mixed,  or  fermented  liquors  within  the  limits  of  such 
city  or  village,"  etc.  By  the  term  "corporate  authv 
ities,"  as  we  understand  it,  is  evidently  meant  those 
officers  of  cities  and  villages  to  whom  is  given  the  or- 
dinance-making power,  which,  in  cities  of  the  second 
class,  to  which  Crete  belongs,  are  the  mayor  and  coun- 
cil thereof 

By  the  express  terms  of  this  act,  these  corporate 
authorities,  within  their  several  jurisdictions,  and  under 
certain  restrictions  and  limitations,  are  given  full  con- 
trol of  the  matter  of  granting  such  licenses,  and  until 
they  have  taken  proper  action  to  that  end,  no  author- 
ized traffic  in  intoxicating  drinks  is  possible  therein, 
llonce  we  are  met  by  this  question,  how  shall  this 
action  be  taken?  In  other  words,  how  shall  these  cor- 
porate authorities  make  their  will  as  to  the  granting  of 
licenses   and   the   regulation   of  the  traffic   known? 
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Most  clearly  in  precisely  the  same  way  in  which  alone 
they  are  authorized  to  act  in  matters  of  ordinary  city 
government,  or  other  police  regulation,  wherein  the 
united  action  of  both  council  and  mayor  is  required — 
by  ordinance  duly  passed. 

It  appears  that  the  only  ordinance  on  this  subject 
in  force  in  the  city  of  Crete  is  on^  merely  fixing  the 
amount  of  money  which  the  applicant  for  a  license 
must  pay  into  tlie  city  treasury  therefor.  There  is  none 
that  licenses  may  be  granted,  nor  as  to  what  officer  or 
officers  shall  receive,  file,  and  give  notice  of  the  appli- 
cation, as  required  by  sections  1  and  2  of  the  act;  nor 
is  there  any  provision  as  to  who  shall  take  and  approve 
the  bond  of  the  applicant,  and  sign  and  issue  the  license, 
as  required  by  sections  5  and  6.  These,  as  well  as  sev- 
eral other  important  matters,  can  be  regulated  only  by 
ordinances  passed  in  due  form,  and  until  so  regulated 
no  application  can  be  made  and  no  other  step  taken  by 
any  one  within  the  city  toward  the  procurement  of 
Huch  license. 

On  the  sole  ground,  therefore,  of  the  want  of  suita- 
ble provision  by  the  corporate  authority  of  the  city  of 
Crete  for  the  granting  of  licenses  under  the  present 
law,  the  peremptory  writ  must  be  denied. 

Writ  deniei). 


Cyrus  V.  Scott,  plaintiff  in  error,  v.  Alonzo  W. 
Waldeck,  defendant  in  error. 

Motion  for  New  TriaL  Where  a  motion  for  a  new  trial  is  de- 
cided at  a  term  Bubsequent  to  that  at  which  it  is  made,  and  one  of 
the  grounds  assigned  therein  is  that  the  verdict  is  not  sustained 
by  the  eyidencei  a  bill  of  exceptions,  containing  all  the  testi- 
mony signed  at  the  term  at  which  the  motion  is  overruled,  will 
be  considered  for  the  purpose  of  determining  that  question. 


11    60B 
46   868 
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Motion  to  quash*  bill  of  exceptions. 
Laird  ^  Smithy  for  the  motion. 
Batty  ^  Ra^ariy  contra. 
By  thb  Court. 

This  case  was  tried  at  the  June,  1879,  term  of  the 
district  court  of  Adams  County,  and  a  verdict  rendered 
for  the  defendant.  A  motion  for  a  new  trial  was  then 
made  by  the  plaintiff,  which  was  taken  under  advise- 
ment by  the  court  and  overruled  at  the  next  term,  and 
a  bill  of  exceptions  containing  all  the  testimony  was 
then  signed  by  the  judge.  The  defendant  now  moves 
to  quash  the  bill  of  exceptions  on  the  ground  that  it  was 
not  signed  at  the  term  at  which  the  verdict  was  rendered. 

When  exceptions  are  taken  to  the  admission  or 
rejection  of  testimony  in  an  action  tried  to  a  jury, 
Buch  exceptions  must  be  reduced  to  writing  at  the 
term  at  which  the  verdict  is  rendered,  or  within  the 
time  fixed  by  statute  thereafter.  KUne  v.  Wyniu-^  10  Ohio 
State,  223.  Warden  v.  Boyd,  18  Id.,  271.  The  reason  is 
the  statute  fixes  the  time  within  which  the  exceptions 
are  to  be  reduced  to  writing,  and  limits  it  to  forty  days 
after  the  trial  term.  If  the  motion  for  a  new  trial  is 
taken  under  advisement  and  decided  at  a  subsequent 
term  of  the  court,  that  does  not  operate  as  an  exten- 
sion of  the  time  within  which  a  bill  of  exceptions  must 
l>c  signed.  But  when  one  of  the  errors  assigned  is 
that  the  verdict  is  not  supported  by  the  evidence,  this 
court  will  examine  the  testimony  for  the  purpose  of  de- 
termining that  fact,  and  a  bill  of  exceptions,  signed  by 
the  judge  at  the  term  at  which  the  motion  for  a  new 
trial  was  overruled,  which  contains  all  the  evidence, 
will  be  considered  for  that  purpose  alone. 

Motion  ovbrrulkd. 
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o  -m-     -r  «  %*•      ^"^     1^    I 

Stephen  W.  Lbaoh^  plaintiff  in  brrob,  v.  Emily  M.  ( ii  ^ 
Sutphen,  defendant  in  error. 

1-  Forcible  Entry  and  Detention.  An  action  of  forcible  entry 
and  detention  is  not  the  proper  remedy  to  try  questions  of  title, 
but  merely  the  right  of  possession. 

2.  Bill  pf  Exoeptions.    The  provision  of  section  811  of  the  code      u   5^1 

[Gomp.  Stat.,  671]  relative  to  bills  of  exceptions  do  not  apply      ^  ^^^j 
to  justices  of  the  peace.  ^  I  m  ^ 

3.  Motion  for  New  Trial.  A  motion  for  a  new  trial  is  unneces- 

sary in  cases  brought  to  the  district  court  on  error  from  the 
justice  of  the  peace,  where  no  re-trial  of  the  issues  of  fact  is  to 
be  had. 

Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Savage,  J. 

Ballard  ^  Waltorij  for  plain  lift*  in  error. 

i.  W.  Osborriy  for  defendant  in  error. 

By  the  court. 

This  is  an  action  for  forcible  entry  and  detention, 
tried  before  a  justice  of  the  peace  in  Washington 
county.  A  judgment  for  the  possession  of  the  prem- 
ises was  rendered  in  favor  of  the  defendant  herein, 
which  was  affirmed  by  the  district  court.  The  errors 
assigned  in  this  court  are,  in  substance,  that  the  judg- 
ment is  against  the  weight  of  the  evidence. 

It  appears  from  the  evidence  that  at  the  May  term, 
1860,  of  the  district  court  of  Washington  county,  one 
Bartlett  Brown  obtained  a  judgment  against  the  plain- 
tilt' in  error  for  the  sum  of  $188.00  and  costs,  and  that 
an  execution  was  issued  on  said  judgment  and  levied 
upon  the  real  estate  in  controversy,  which  was  sold  to 
said  Brown;  that  the  sale  was  thereafter  confirmed 
and  a  deed  made  to  the  purchaser;  that  Brown  there- 
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upon  conveyed  to  one  Samuel  Buker^  who  conveyed 
to  the  defendant,  and  she  and  those  under  whom  she 
claims  have  paid  all  the  taxes  due  on  the  premises, 
and  that  the  plaintiff  had  occupied  the  premises  since 
February,  1879. 

The  plaintiff  introduced  in  evidence  a  patent  from 
the  United  States  for  the  premises  in  question,  which 
was  issued  prior  to  the  recovery  of  the  judgment.  He 
also  offered  to  introduce  evidence  tending  to  impeach 
the  judgment,  which  was  excluded.  This  testimony 
was  properly  excluded.  The  action  of  forcible  entry 
and  detainer  is  not  the  proper  remedy  to  try  questions 
of  title,  but  merely  the  right  of  possession.  Here  th« 
defendant  was  shown  to  have  a  continuous  paper  title 
from  1861  to  the  time  of  trial,  and  possession  until  the 
plaintiff  entered  forcibly  upon  the  premises.  This  was 
sufficient  to  entitle  her  to  recover  in  this  action,  and 
there  is  no  testimony  in  the  record  that  would  justify 
a  judgment  in  favor  of  the  plaintiff.  The  judgment 
must  therefore  be  affirmed. 

The  defendant  objects  that  the  bill  of  exceptions 
signed  by  the  justice  was  not  submitted  to  her  or  her 
attorney  before  being  signed.  It  is  the  duty  of  the 
justice  to  make  up  a  correct  bill  of  exceptions  and 
sign  the  same  when  so  required,  but  the  provisions  of 
sections  311  of  the  code  of  civil  procedure  as  amended 
(Corap.  Stat.,  571)  do  not  apply  to  justices  of  the 
peace. 

Objection  is  also  made  that  no  motion  for  a  new 
trial  was  made  in  the  district  court.  This  is  unneces- 
sary except  in  cases  where  questions  of  fact  are  tried 
and  determined,  and  as  the  judgment  of  the  justice 
was  affirmed,  there  was  no  trial  of  questions  of  fact, 
and  no  motion  was  necessary.  The  judgment  is  af- 
firmed. 

JUDQMBNT  AFFIBMBD. 
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The  State  of  Nebraska,  ex  rel.  Joseph  McQraw,  ,i^-  tS. 
plaintiff  in  errok,  v.  Gran.  Enbiqn,  defendant  *^ 


,  11    629 
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49    S87 

Criminal  Law:  appxal.    The  right  of  appeal  under  sectioii    53  248. 
824  of  the  oriminal  code  is  restricted  to  the  defendant^  and  does   ■      ^tj 
not  apply  to  a  complainant  against  whom  a  Judgment  for  coats 
has  been  rendered. 


2.    :  COSTS.     Where  a  jury  found   that  the  complaint  was 

without  probable  cause,  and  judgment  for  costs  was  thereupon 
rendered  against  the  complainant,  and  he  was  oommitted  to 
jail  until  the  same  was  paid,  Beld^  first,  that  a  complainant 
could  not  be  imprisoned  for  costs  ;  second,  that  costs  in  such 
case  was  a  mere  civil  liability. 

Error  to  the  district  court  for  Lancaster  county. 
Heard  below  before  Pound,  J. 

Burr  ^  Kelly ^  for  plaintiff  in  error. 

Galey  ^  Abbott^  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  petitioner,  Joseph  McQraw,  on  the  22nd  day  of 
April,  1881,  filed  a  complaint  on  oath  before  J.  L  John- 
son, justice  of  the  peace,  charging  one  Frederick  W. 
Mere,  with  disturbing  a  school  meeting  held  on  that 
day  in  school  district  No.  71,  of  Lancaster  county. 
O'l  the  trial  of  the  cause  the  jury  returned  the  follow- 
ing verdict: 

"State  of  Nebraska "j 
vs.  V 

Frederick  Mere.     J 

"We,  the  jury  in  this  case,  being  duly  impaneled 
and  sworn,  do  find  and  say  that  we  find  the  defendant 
not  guilty,  and  that  the  complaint  was  without  proba- 
ble cause.  ,,Q^^   p    Tucker,  foreman/' 
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The  justice  thereupon  rendered  judgment  against 
McGraw  for  all  costs  accrued  in  the  proceedings,  and 
McQraw  refusing  to  execute  a  bond  to  pay  said  costs 
within  thirty  days  from  that  date,  the  justice  issued  a 
raittimus  to  the  sheriff  to  confine  said  McGraw  in  the 
county  jail  until  said  costs  were  paid.  McGraw  there- 
upon sued  out  a  writ  of  habeas  corpus  in  the  district 
court  of  Lancaster  county,  praying  for  his  discharge 
from  imprisonment.  On  the  hearing  the  writ  was  dis- 
missed and  the  petitioner  remanded  to  the  custody  of 
the  jailor.  He  now  brings  the  cause  into  this  court 
by  petition  in  error. 

Immediately  after  the  rendition  of  the  judgment 
McGraw  filed  an  undertaking  with  sufficient  sureties 
for  an  appeal.  The  justice  refused  to  approve  the  un- 
dertaking and  grant  the  appeal,  which  refusal  is  now 
assigned  for  error.    Will  an  appeal  lie  in  such  case? 

Section  322  of  the  criminal  code  provides  that: 
"Whenever  the  defendant  shall  be  tried  under  the 
provisions  of  this  chapter,  and  found  guilty  either  by 
the  magistrate  or  jury,  or  shall  enter  a  plea  of  guilty, 
the  court  shall  render  judgment  thereon,  assessing 
such  punishment  either  by  fine  or  imprisonment,  or 
both,  as  the  nature  of  the  case  may  require  and  the 
law  permit.  In*  such  case  the  defendant  shall,  in  ad- 
dition to  the  fine  or  imprisonment,  bo  adjudged  to  pay 
the  costs,  and  to  be  committed  to  the  county  jail  until 
the  judgment  be  complied  with.  Whenever  the  de- 
fendant, tried  under  the  provisions  of  this  chapter, 
shall  be  acquitted,  he  shall  be  immediately  discharged, 
and  if  the  magistrate  or  jury  trying  the  case  shall 
state  in  the  finding  that  the  complaint  was  malicious 
or  without  probable  cause,  the  magistrate  shall  enter 
judgment  against  the  complainant  for  all  costs  that 
shall  have  accrued  in  the  procecdiugs  had  upon  such 
complaint,  and  shall  commit  such  complainant  to  jail 
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until  such  costs  be  paid,  unless  he  shall  execute  a  bond 
to  the  people  of  the  State  of  Nebraska  in  double  the 
amount  thereof,  with  security  satisfactory  to  the  jus- 
tice, that  he  will  pay  such  judgment  within  thirty  days 
after  the  date  of  its  rendition." 

Section  323  provides  that:  " The  judgment  of  the 
mngistrate  shall  be  carried  into  effect  as  provided  in 
chapter  forty-nine.  Prosecutions  under  this  twenty- 
ninth  chapter  shall  be  governed  by  the  provisions  of 
this  criminal  code,  so  far  as  the  same  are  applicable." 

Section  324  provides  that:  "  The  defendant  shall  have 
the  right  of  appeal  from  any  judgment  of  a  magis- 
trate, imposing  fine  or  imprisonment,  or  both,  under 
this  chapter,  to  the  district  court  of  the  county,  which 
appeal  shall  be  taken  immediately  upon  the  rendition 
of  such  judgment,  and  shall  stay  all  further  proceed- 
ings upon  such  judgment.  No  appeal  shall  be  granted 
or  proceedings  stayed  unless  the  appellant  shall,  within 
twenty-four  hours  after  the  rendition  of  such  judgment, 
enter  into  a  recognizance  to  the  people  of  the  State  of 
Nebraska  in  a  sum  not  less  than  one  hundred  dollars, 
and  with  sureties  to  be  fixed  and  approved  by  the 
magistrate  before  whom  said  proceedings  were  had, 
conditioned  for  his  appearance  at  the  district  court  of 
the  county  at  the  next  term  thereof,  to  answer  the 
complaint  against  him."     Comp.  Stat.,  715. 

The  right  of  appeal  is  limited  to  tlie  defendant^  and 
it  is  impossible  to  extend  the  term  to  the  complaining 
witness  when  assessed  with  costs,  because  the  condi- 
tions of  the  recognizance  are  in  substance  that  the  de- 
fendant will  appear  at  the  next  term  of  the  district 
court  of  the  county  to  answer  the  complaint  made 
against  him.  The  right  of  appeal  being  purely  a  statu- 
tory right,  and  the  complainant  not  coming  within 
either  the  letter  or  spirit  of  the  law,  an  appeal  will  not 
lie  at  his  instance. 
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The  right  to  imprison  a  complainant  for  costs  with- 
out a  complaint,  specifying  the  ofiense,  and  an  oppor- 
tunity to  make  a  defense,  may  well  be  questioned. 

Section  8,  article  I  of  the  constitution  provides  that: 
"  No  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law." 

Section  11  provides  that:  "  In  all  criminal  prosecutions 
the  accused  shall  have  the  right  to  appear  and  defend 
in  person  or  by  counsel,  to  demand  the  nature  and 
cause  of  accusation,  and  to  have  a  copy  thereof;  to 
meet  the  witnesses  against  him  face  to  face;  to  have 
process  to  compel  the  attendance  of  witnesses  in  his 
behalf,  and  a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  in  which  the  offense  is  alleged 
to  have  been  committed.'* 

A  complaint  under  oath,  charging  a  party  with  the 
commission  of  some  offense  against  the  law,  must  be 
filed  before  a  party  can  be  subjected  to  imprisonment 
in  the  county  jail;  yet  the  legislature  has  assumed  to 
provide  that  upon  the  mere  finding  of  a  jury  or  justice 
that  the  complaint  was  malicious  or  without  probable 
cause,  the  justice  shall  render  judgment  against  the 
complainant  for  costs,  and  commit  him  to  jail  until 
he  pay  the  same,  unless  he  give  security  for  their  pay- 
ment 

We  have  no  hesitation  in  saying  that  in  this  the 
legislature  exceeded  its  power.  The  mere  failure  to 
prove  the  charge  made  in  a  complaint  is  not  conclu- 
sive evidence  of  want  of  probable  cause  or  of  mulice. 
A  party  may  be  convinced  of  the  existence  of  a  tippling 
or  gambling  shop  at  a  certain  place  or  of  other  means 
by  which  the  morals  of  tlie  community  are  corrupted 
or  debased,  and  yet  upon  the  trial,  from  the  peculiar 
or  secret  nature  of  the  business,  may  be  unable  to  prove 
the  charge.  Does  such  a  case  upon  the  trial  assume 
the  form  of  a  contest  between  the  accused  and  the 
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accuser  as  to  which  shall  be  imprisoned?  Wo  think 
not.  And  in  no  case  can  a  complainant  be  subjected 
to  imprisonment  for  a  failure  to  pay  costs.  When 
the  offense  charged  is  a  misdemeanor,  the  justice,  be- 
fore issuing  the  warrant,  may  require  the  complainant 
to  acknowledge  himself  liable  for  the  costs,  and  if  he 
deem  him  irresponsible  may  require  security.  If  the 
justice  fails  to  do  this,  the  claim  is  merely  a  civil  liabil- 
ity, and  the  constitution  provides  that  there  shall  be 
no  imprisonment  in  a  civil  action  except  in  cases  of 
fraud.  It  follows  that  the  judgment  must  be  reversed 
and  the  petitioner  must  be  discharged. 

Judgment  aggobdinglt. 


n    638 

John  Dblaney,  plaintiff  in  error,  v.  Charlbb  U  9n\ 

Errickson,  defendant  in  error.  1  n  m 

I  flO    004 

1.  Trespass  on  TJninclosed,  Uncultivated  LandR.    While 

the  owner  of  domestic  animals  may  lawfully  permit  them  to 
wander  upon  and  depasture  the  uninclosed,  uncultivated  lands 
of  others,  ho  has  no  right  to  drive  them  there  without  the  own- 
er's permission,  and  if  ho  do  so  he  is  answerable  for  whatever 
damage  they  may  do  while  there. 

2.  Error  without  Prejudice.     Where  a  letter-press  copy  of 

a  writing  is  erroneously  admitted  in  evidence,  if  without  it  the 
undisputed  evidenco  is  ample  to  support  the  verdict,  it  is  error 
without  prejudice,  and  not  a  sufficient  ground  for  the  reversal 
of  a  Judgment. 

Eehearinq  of  case  reported  in  10  Neb.,  492. 

Lake,  J. 

While  a  further  and  more  particular  examination  of 
this  case  leads  to  a  different  result  from  that  previously 
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announced,  10  Neb.,  492,  we  find  no  reaaon  for  chang- 
ing in  any  respect  our  former  opinion  upon  the  three 
points  therein  discussed,  but  still  adhere  strictly  to  all 
that  is  there  said.  Therefore  nothing  more  need  here 
be  done  than  to  state  briefly  the  reasons  why  we  now 
conclude  that  the  judgment  of  the  court  below  should 
be  affirmed. 

At  the  first  hearing  the  principal  point  respecting 
the  alleged  trespass  brought  to  our  notice  was  whether 
in  this  state  the  owner  of  domestic  animals  might  law- 
fully permit  them  to  wander  upon  and  depasture  the 
unindosed,  uncultivated  lauds  of  others.  And  our 
opinion  on  that  branch  of  the  case  did  not  go  beyond 
this,  holding  that  he  could.  But,  in  reality,  the  record 
presented  the  further  question,  whether  the  plaintiff 
in  error  had  the  right  to  drive  his  animals  upon  such 
lands  for  the  purpose  of  pasturage  without  the  owner's 
permission?  This  is  a  very  difterent  question  from 
the  one  previously  decided,  and  we  must  answer  it  in 
the  negative. 

While  it  is  true  that  Delaney  would  not  have  been 
answerable  for  indirect  intrusions  of  his  animals  upon 
the  land  in  question,  he  was  not  at  liberty  to  drive,  or 
have  them  driven,  and  kept  there,  against  the  wish  of 
Errickson,  as  the  evidence  shows  very  conclusively 
that  he  did.  We  know  of  no  law  requiring  as  a  con- 
dition to  one's  right  to  the  exclusive  enjoyment  of  his 
own  estate  as  against  the  willful,  injurious  acts  of 
others,  that  he  shall  keep  it  inclosed  by  a  fence.  No 
statute,  that  we  are  aware  of,  so  declares;  and  such  is 
not  the  rule  of  the  common  law,  which  has  so  great 
regard  "for  private  property  that  it  will  not  authorize 
the  least  violation  of  it."  1  Broom  &  Hadley's  Com., 
Am.  Ed.,  116. 

The  theory  of  the  defense  to  the  alleged  trespass  is 
shown  by  an  instruction  to  the  jury,  requested  on  be- 
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half  of  Delaney,  and  which  the  court  very  properly 
refused  to  give.  It  was  in  these  words:  "If  you  find 
that  the  land  in  question  was  uncultivated,  wild  prairie 
land,  and  uninclosed,  and  land  upon  which  the  inhab- 
itants of  that  neighborhood  had  uninterruptedly  herd- 
ed their  cattle  and  stock  from  the  first  settlement  of 
the  country,  then  the  plaintiff  is  not  liable  in  this  ac- 
tion." Several  other  instructions  of  the  same  import 
were  also  requested  and  refused;  but  the  court  did  in- 
struct that  if  the  jury  found  "that  Errickson  notified 
Delaney  that  he,  Errickson,  had  leased  the  land  in 
controversy,  that  he,  Delaney,  must  keep  his  stock  off 
the  same,"  and  that  regardless  of  this  notice  "Delaney 
drove,  kept,  and  herded  sheep  thereon,"  then  they 
should  "find  for  Errickson  whatever  damages  the 
stock  of  Delaney  did  while  so  on  the  land  to  the  grass 
thereon."  Under  the  evidence  this  instruction  was 
right,  and  taken  together  with  the  rest  of  the  charge, 
very  properly  restricted  the  jury  in  the  assessment  of 
damages  to  such  as  were  shown  to  have  been  done  by 
the  stock,  not  when  simply  straying  upon  the  land,  but 
when  purposely  driven  there  and  kept  there  through 
Delaney's  agency.  Had  the  evidence  merely  shown 
that  the  cattle  wandered  upon  the  land,  there  would 
have  been  no  cause  of  action,  and  the  first  instruction 
requested  on  behalf  of  Delaney,  which  the  court  re- 
fused, would  have  been  proper. 

But  a  single  other  point  made  in  our  former  opinion 
remains  to  be  noticed,  and  that  is  the  error  found  in 
the  admission  of  the  letter-press  copy  of  a  letter  writ- 
ten by  the  witness  Dorsey  to  Young,  the  owner  of  the 
land,  advising  him  of  the  fact  that  he  had  leased  it, 
and  inclosing  a  draft  for  the  rent  received  on  that  ac- 
count. A  further  examination  of  the  evidence  satis- 
fies us  that  the  error  of  admitting  this  copy  was  with- 
out the  least  prejudice  to  Delaney,  inasmuch  as,  aside 
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from  this  item,  there  was  ample  evidence  to  support 
the  finding  that  Dorsey  was  authorized  to  make  the 
lease.  It  must  be  borne  in  mind  that  this  dispute  is 
not  between  rival  claimants  to  a  legal  interest  in  this 
land,  for  Delaney  does  not  pretend  to  be  invested  with 
any  right  under  Young,  the  acknowledged  owner  of 
the  fee.  Such  being  the  case,  very  slight  evidence  of 
authority  to  make  the  lease  in  one  who  for  years  has 
acted  as  the  agent  of  the  owner  in  paying  taxes  and 
looking  after  the  land  will  suffice.  On  this  point  we 
quote  from  Mr.  Dorscy's  testimony: 

Q.  State  whether  that  paper  you  hold  in  your  hand 
is  the  lease  you  executed  to  Mr.  Errickson  as  the  agent 
of  Mr.  Young?' 

A.     It  is. 

Q.  As  the  agent  of  Mr.  Young,  as  you  have  testi- 
fied, state  whether  you  had  authority  to  lease  this 
land? 

Objected  to  by  counsel  for  defendant  as  incompetent, 
irrelevant,  immaterial,  and  calling  for  the  conclusion 
of  the  witness;  also,  secondary  evidence. 

The  court.  Let  the  witness  state  the  facts  in  the 
case. 

Q.  Mr.  Dorsey,  you  may  state  the  facts  with  regard 
to  your  authority  to  lease  the  land? 

A.  How  far  back  shall  I  commence — ^from  the  first 
authority  from  Mr.  Young  to  act  as  his  agent? 

Q.     If  you  think  it  necessary? 

A.  Wcil,  sir,  I  have  general  power  over  all  of  Mr. 
Young's  land. 

There  were  several  other  statements  by  this  witness 
during  his  examination  respecting  his  agency,  but  we 
think  that  this,  taken  in  connection  with^he  fact  that 
Young  undoubtedly  received  the  rent  through  the 
paid  draft  exhibited  in  evidence,  and  which  bore  his 
jrenuine  indorsement  to  the  payer,  is  sufficient  proof 


JULY  TERM,  1881.  537 

Hawe  y.  The  State. 

of  the  validity  of  the  lease,  as  between  these  parties  at 
least. 

For  these  reasons  we  are  of  opinion  that  our  former 
judgment  of  reversal  must  be  vacated,  and  one  now 
entered  affirming  in  all  things  that  of  the  court  below. 

Judgment  accordingly. 
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Thomas  Hawb,  plaintiff  in  error,  v.  Tub  State  of    ^  (^ 
Nebraska,  defendant  in  error.  Isi  m 


Criminal  Law:  instruction  to  jury.  An  instruction  in  a 
trial  for  malicious  sbootingi  that  **tbe  law  requires  something 
more  than  occasional  oddity  or  hypochondria  to  exempt  the 
perpetrator  of  an  offense  from  its  punishment,"  is  not  erro- 


Error  to  the  district  court  for  Colfax  county.  Tried 
below  before  Post,  J. 

Phelps  ^  Thomas^  for  plaintiff  in  error,  cited  Stevens 
r.  The  State^  9  Am.  Law  Keg.,  630,  and  note.  Seoii  v. 
Commonwealth,  4  Met.,  227.  .  Commonwealth  v.  Mosler, 
4  Barr.,  267. 

C.  J,  Dilworthy  Attorney  General,  for  the  State,  cited 
17  Ala.,  436.  24  Cal.,  230.  57  Mo.,  574.  6  McLean, 
121.  1  Clifford,  117.  18  N.  Y.,  252.  21  Cal.,  644. 
9  Neb.,  252. 

Maxwell,  Ch.  J. 

The  plaintiff  was  convicted  at  the  November,  1880, 
terra  of  the  district  court  of  Colfax  county  of  mali- 
ciously shooting  one  August  Hirn,  and  was  sentenced 
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from  this  item,  there  was  ample  evidence  to  support 
the  finding  that  Dorsey  was  authorized  to  make  the 
loa«c.  It  must  be  borne  in  mind  that  this  dispute  is 
not  between  rival  claimants  to  a  legal  interest  in  this 
land,  for  Delaney  does  not  pretend  to  be  invested  with 
any  right  under  Young,  the  acknowledged  owner  of 
the  fee.  Such  being  the  case,  very  slight  evidence  of 
authority  to  make  the  lease  in  one  who  for  years  has 
acted  as  the  agent  of  the  owner  in  paying  taxes  and 
looking  after  the  land  will  suffice.  On  this  point  we 
quote  from  Mr.  Dorsey's  testimony: 

Q.  State  whether  that  paper  you  hold  in  your  hand 
is  the  lease  you  executed  to  Mr.  Errickson  as  the  agent 
of  Mr.  Young?' 

A.     It  is. 

Q.  As  the  agent  of  Mr.  Young,  as  you  have  testi- 
fied, state  whether  you  hud  authority  to  lease  this 
land? 

Objected  to  by  counsel  for  defendant  as  incompetent, 
irrelevant,  immaterial,  and  calling  for  the  conclusion 
of  the  witness;  also,  secondary  evidence. 

The  court.  Let  the  witness  state  the  facts  in  the 
case. 

Q.  Mr.  Dorsey,  you  may  state  the  facts  with  regard 
to  your  authority  to  lease  the  land? 

A,  How  far  back  shall  I  commence — from  the  first 
authority  from  Mr.  Young  to  act  as  his  agent? 

Q.     If  you  think  it  necessary? 

A.  Well,  sir,  I  have  general  power  over  all  of  Mr. 
Young's  land. 

There  were  several  other  statements  by  this  witness 
during  his  examination  respecting  his  agency,  but  we 
think  that  this,  taken  in  connection  with^he  fact  that 
Young  undoubtedly  received  the  rent  through  the 
paid  draft  exhibited  in  evidence,  and  which  bore  his 
jjenuine  indorsement  to  the  payer,  is  sufficient  proof 
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of  the  validity  of  the  lease,  as  between  these  parties  at 
least. 

For  these  reasons  we  are  of  opinion  that  our  former 
judgment  of  reversal  must  be  vacated,  and  one  now 
entered  affirming  in  all  things  that  of  the  court  below. 

Judgment  agcoedinqlt. 
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Thomas  Hawb,  plaintiff  in  error,  v.  The  State  of   ««  m4 
Nebraska,  DEFENDANT  in  error. 

Criminal  Law:  instruction  to  jurt.  An  instruction  in  a 
trial  for  malicious  shooting,  that  *Hhe  law  requires  something 
more  than  occasional  oddity  or  hypochondria  to  exempt  the 
perpetrator  of  an  offense  from  its  punishment,"  is  nut  erro- 
neous. 

Error  to  the  district  court  for  Colfax  county.  Tried 
below  before  Post,  J. 

Phelps  ^  Thomas^  for  plaintiff  in  error,  cited  Stevens 
r.  The  State^  9  Am.  Law  Reg.,  630,  and  note.  Scott  v. 
Commonwealth^  4  Met.,  227.  Commonwealth  v.  Mosler^ 
4  Barr.,  267. 

C.  J.  Dilworth,  Attorney  General,  for  the  State,  cited 
17  Ala.,  436.  24  Cal.,  230.  57  Mo.,  574.  6  McLean, 
121.  1  Clifford,  117.  18  N.  Y.,  252.  21  Cal.,  644. 
9  Neb.,  252. 

Maxwell,  Ch.  J. 

The  plaintiff  was  convicted  at  the  November,  1880, 
terra  of  the  district  court  of  Colfax  county  of  mali- 
ciously shooting  one  August  Hirn,  and  was  sentenced 
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from  this  item,  there  was  ample  evidence  to  support 
the  finding  that  Dorsey  was  authorized  to  make  the 
leai^e.  It  must  be  borne  in  mind  that  this  dispute  is 
not  between  rival  claimants  to  a  legal  interest  in  this 
land,  for  Delaney  does  not  pretend  to  be  invested  with 
any  right  under  Young,  the  acknowledged  owner  of 
the  fee.  Such  being  the  case,  very  slight  evidence  of 
authority  to  make  the  lease  in  one  who  for  years  has 
acted  as  the  agent  of  the  owner  in  paying  taxes  and 
looking  after  the  land  will  suffice.  On  this  point  we 
quote  from  Mr.  Dorscy's  testimony: 

Q.  State  whether  that  paper  you  hold  in  your  hand 
is  the  lease  you  executed  to  Mr.  Errickson  as  the  agent 
of  Mr.  "^oung? ' 

A.     It  is. 

Q.  As  the  agent  of  Mr.  Young,  as  you  have  testi- 
fied, state  whether  you  had  authority  to  lease  this 
land? 

Objected  to  by  counsel  for  defendant  as  incompetent, 
irrelevant,  immaterial,  and  calling  for  the  conclusion 
of  the  witness;  also,  secondary  evidence. 

The  court.  Let  the  witness  state  the  facts  in  the 
case. 

Q.  Mr.  Dorsey,  you  may  state  the  facts  with  regard 
to  your  authority  to  lease  the  land? 

A.  How  far  back  shall  I  commence — ^from  the  first 
authority  from  Mr.  Young  to  act  as  his  agent? 

Q.     If  you  think  it  necessary? 

A.  Well,  sir,  I  have  general  power  over  all  of  Mr. 
Young's  land. 

There  were  several  other  statements  by  this  witness 
during  his  examination  respecting  his  agency,  but  we 
think  that  this,  taken  in  connection  with^he  fact  that 
Young  undoubtedly  received  the  rent  through  the 
paid  draft  exhibited  in  evidence,  and  which  bore  his 
fi^enuine  indorsement  to  the  payer,  is  sufficient  proof 
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of  the  validity  of  the  lease,  as  between  these  parties  at 
least. 

For  these  reasons  we  are  of  opinion  that  our  former 
judgment  of  reversal  must  be  vacated,  and  one  now 
entered  affirming  in  all  things  that  of  the  court  below. 

Judgment  agcoedinqlt. 


Thomas  Hawe,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  DEFENDANT  in  error. 

Criminal  Law:  instruction  to  jury.  An  instruction  in  a 
trial  for  malicious  shooting,  that  *Hhe  law  requires  something 
more  than  occasional  oddity  or  hypochondria  to  exempt  the 
perpetrator  of  an  offense  from  its  punishment,"  is  not  erro- 
neous. 

Error  to  the  district  court  for  Colfax  county.     Tried 
•  below  before  Post,  J. 

Phelps  ^  Thomas^  for  plaintiff  in  error,  cited  Stevens 
r.  The  State,  9  Am.  Law  Reg.,  680,  and  note.  Scotl  v. 
Commonwealth,  4  Met.,  227.  Commonwealth  v,  Mosler, 
4  Barr.,  267. 

C  J.  Dilworth,  Attorney  General,  for  the  State,  cited 
17  Ala.,  436.  24  Cal.,  230.  57  Mo.,  574.  6  McLean, 
121.  1  Clifford,  117.  18  K  Y.,  252.  21  Cal.,  644. 
9  Neb.,  252. 

Maxwell,  Ch.  J. 

The  plaintiff  was  convicted  at  the  November,  1880, 
terra  of  the  district  court  of  Colfax  county  of  mali- 
ciously shooting  one  August  Hirn,  and  was  sentenced 
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from  this  item,  there  was  ample  evidence  to  support 
the  finding  that  Dorsey  was  authorized  to  make  the 
lea«e.  It  must  be  borne  in  mind  that  this  dispute  is 
not  between  rival  claimants  to  a  legal  interest  in  this 
land,  for  Delaney  does  not  pretend  to  be  invested  with 
any  right  under  Young,  the  acknowledged  owner  of 
the  fee.  Such  being  the  case,  very  slight  evidence  of 
authority  to  make  the  lease  in  one  who  for  years  has 
acted  as  the  agent  of  the  owner  in  paying  taxes  and 
looking  after  the  land  will  suffice.  On  this  point  we 
quote  from  Mr.  Dorsey's  testimony: 

Q.  State  whether  that  paper  you  hold  in  your  hand 
is  the  lease  you  executed  to  Mr.  Errickson  as  the  agent 
of  Mr.  Young?' 

A.     It  is. 

Q.  As  the  agent  of  Mr.  Young,  as  you  have  testi- 
fied, state  whether  you  hud  authority  to  lease  this 
land? 

Objected  to  by  counsel  for  defendant  as  incompetent, 
irrelevant,  immaterial,  and  calling  for  the  conclusion 
of  the  witness;  also,  secondary  evidence. 

The  court.  Let  the  witness  state  the  facts  in  the 
case. 

Q.  Mr.  Dorsey,  you  may  state  the  facts  with  regard 
to  your  authority  to  lease  the  land? 

A.  How  far  back  shall  I  commence — from  the  first 
authority  from  Mr.  Young  to  act  as  his  agent? 

Q.     If  you  tliink  it  necessary? 

A.  Well,  sir,  I  have  general  power  over  all  of  Mr. 
Young's  land. 

There  were  several  other  statements  by  this  witness 
during  his  examination  respecting  his  agency,  but  we 
think  that  this,  taken  in  connection  with^he  fact  that 
Young  undoubtedly  received  the  rent  through  the 
paid  draft  exhibited  in  evidence,  and  which  bore  his 
fi^enuine  indorsement  to  the  payer,  is  sufficient  proof 
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of  the  validity  of  the  lease,  as  between  these  parties  at 
least. 

For  these  reasons  we  are  of  opinion  that  our  former 
judgment  of  reversal  must  be  vacated,  and  one  now 
entered  affirming  in  all  things  that  of  the  court  below. 

Judgment  accoedinqlt. 


Thomas  Hawe,  plaintiff  in  error,  v.  The  State  op 
Nebraska,  DEFENDANT  in  error. 

Criminal  Law:  instruction  to  jurt.  An  instruction  in  a 
trial  for  malicious  shooting,  that  *Hhe  law  requires  something 
more  than  occasional  oddity  or  hypochondria  to  exempt  the 
perpetrator  of  an  offense  from  its  punishment,''  is  not  erro- 
neous. 

Error  to  the  district  court  for  Colfax  county.  Tried 
below  before  Post,  J. 

Phelps  ^  Thomas^  for  plaintiff  in  error,  cited  Stevens 
r.  The  State,  9  Am.  Law  Reg.,  630,  and  note.  Scott  v. 
Commonwealth,  4  Met.,  227.  .  Commonwealth  v.  MosUr, 
4  Barn,  267. 

C  J.  Dilworth,  Attorney  General,  for  the  State,  cited 
17  Ala.,  436.  24  Cal.,  230.  57  Mo.,  574.  6  McLean, 
121.  1  Clifford,  117.  18  K  Y.,  252.  21  Cal.,  644. 
9  Neb.,  252. 

Maxwell,  Ch.  J. 

The  plaintiff  was  convicted  at  the  November,  1880, 
term  of  the  district  court  of  Colfax  county  of  mali- 
ciously shooting  one  August  Hirn,  and  was  sentenced 
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from  this  item,  there  was  ample  evidence  to  support 
the  finding  that  Dorsey  was  authorized  to  make  the 
loafic.  It  must  be  borne  in  mind  that  this  dispute  is 
not  between  rival  claimants  to  a  legal  interest  in  this 
land,  for  Delaney  does  not  pretend  to  be  invested  with 
any  right  under  Young,  the  acknowledged  owner  of 
the  fee.  Such  being  the  case,  very  slight  evidence  of 
authority  to  make  the  lease  in  one  who  for  years  has 
acted  as  the  agent  of  the  owner  in  paying  taxes  and 
looking  after  the  land  will  suffice.  On  this  point  we 
quote  from  Mr.  Dorsey 's  testimony: 

Q.  State  whether  that  paper  you  hold  in  your  hand 
is  the  lease  you  executed  to  Mr.  Errickson  as  the  agent 
of  Mr.  "^oung?' 

A.     It  is. 

Q.  As  the  agent  of  Mr.  Young,  as  you  have  testi- 
fied, state  whether  you  had  authority  to  lease  this 
land? 

Objected  to  by  counsel  for  defendant  as  incompetent, 
irrelevant,  immaterial,  and  calling  for  the  conclusion 
of  the  witness;  also,  secondary  evidence. 

The  court.  Let  the  witness  state  the  facts  in  the 
case. 

Q.  Mr.  Dorsey,  you  may  state  the  facts  with  regard 
to  your  authority  to  lease  the  land? 

A.  How  far  back  shall  I  commence — from  the  first 
authority  from  Mr.  Young  to  act  as  his  agent? 

Q.     If  you  think  it  necessary? 

A.  Well,  sir,  I  have  general  power  over  all  of  Mr. 
Young's  land. 

There  were  several  other  statements  by  this  witness 
during  his  examination  respecting  his  agency,  but  we 
think  that  this,  taken  in  connection  with^he  fact  that 
Young  undoubtedly  received  the  rent  through  the 
paid  draft  exhibited  in  evidence,  and  which  bore  his 
fi^enuine  indorsement  to  the  payer,  is  sufficient  proof 
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of  the  validity  of  the  lease,  as  between  these  parties  at 
least. 

For  these  reasons  we  are  of  opinion  that  our  former 
judgment  of  reversal  must  be  vacated,  and  one  now 
entered  affirming  in  all  things  that  of  the  court  below. 

Judgment  agcoedinqlt. 


Thomas  Hawe,  plaintiff  in  error,  v.  The  State  op 
Nebraska,  DEFENDANT  in  error. 

Criminal  Law:  instruction  to  jury.  An  instruction  in  a 
trial  for  malicious  shooting,  that  **the  law  requires  something 
more  than  occasional  oddity  or  hypochondria  to  exempt  the 
perpetrator  of  an  offense  from  its  punishment,"  is  not  erro- 
neous. 

Error  to  the  district  court  for  Colfax  county.     Tried 
•  below  before  Post,  J. 

Phelps  ^  Thomas^  for  plaintiff  in  error,  cited  Stevens 
r.  The  State,  9  Am.  Law  Reg.,  630,  and  note.  Scotl  v. 
Commoyiwealth,  4  Met.,  227.  .  Commonwealth  v.  Mosler, 
4  Barr.,  267. 

C.  J.  Dilworth,  Attorney  General,  for  the  State,  cited 
17  Ala.,  436.  24  Cal.,  230.  57  Mo.,  574.  6  McLean, 
121.  1  Clifford,  117.  18  N.  Y.,  252.  21  Cal.,  644. 
9  Neb.,  252. 

Maxwell,  Ch.  J. 

The  plaintiff  was  convicted  at  the  November,  1880, 
terra  of  the  district  court  of  Colfax  county  of  mali- 
ciously shooting  one  August  Him,  and  was  sentenced 
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from  this  item,  there  was  ample  evidence  to  support 
the  finding  that  Dorsey  was  authorized  to  make  the 
\oasc.  It  must  be  borne  in  mind  that  this  dispute  is 
not  between  rival  claimants  to  a  legal  interest  in  this 
land,  for  Delaney  does  not  pretend  to  be  invested  with 
any  right  under  Young,  the  acknowledged  owner  of 
the  fee.  Such  being  the  case,  very  slight  evidence  of 
authority  to  make  the  lease  in  one  who  for  years  has 
acted  as  the  agent  of  tlie  owner  in  paying  taxes  and 
looking  after  the  land  will  suffice.  On  this  point  we 
quote  from  Mr.  Dorsey's  testimony: 

Q.  State  whether  that  paper  you  hold  in  your  hand 
is  the  lease  you  executed  to  Mr.  Errickson  as  the  agent 
of  Mr.  Young?  ' 

A.     It  is. 

Q.  As  the  agent  of  Mr.  Young,  as  you  have  testi- 
fied, state  whether  you  had  authority  to  lease  this 
land? 

Objected  to  by  counsel  for  defendant  as  incompetent, 
irrelevant,  immaterial,  and  calling  for  the  conclusion 
of  the  witness;  also,  secondary  evidence. 

The  court.  Let  the  witness  state  the  facta  in  the 
case. 

Q.  Mr.  Dorsey,  you  may  state  the  facts  with  regard 
to  your  authority  to  lease  the  land? 

A.  How  far  back  shall  I  commence — from  the  first 
authority  from  Mr.  Young  to  act  as  his  agent? 

Q.     If  you  think  it  necessary? 

A.  Well,  sir,  I  have  general  power  over  all  of  Mr, 
Young's  land. 

There  were  several  other  statements  by  this  witness 
during  hie  examination  respecting  his  agency,  but  we 
think  that  this,  taken  in  connection  withHhe  fact  that 
Young  undoubtedly  received  the  rent  through  the 
paid  draft  exhibited  in  evidence,  and  which  bore  his 
fi^enuine  indorsement  to  the  payer,  is  sufficient  proof 
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of  the  validity  of  the  lease,  as  between  these  parties  at 
least. 

For  these  reasons  we  are  of  opinion  that  our  former 
judgment  of  reversal  must  be  vacated,  and  one  now 
entered  affirming  in  all  things  that  of  the  court  below. 

JUDQMBNT  AGGORDINGLT. 
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Thomas  Hawe,  plaintiff  in  error,  v.  The  State  op  ■««  m 
Nebraska,  DEFENDANT  in  error.  Ili  410! 
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Criminal  Law:    instruction  to  jury.    An  instruction  in  a  ^^^' 
trial  for  malicious  shooting,  that  *Hhe  law  requires  something 
more  than  occasional  oddity  or  hypochondria  to  exempt  the 
perpetrator  of  an  offense  from  its  punishment,''  is  not  erro- 
neous. 

Error  to  the  district  court  for  Colfax  county.  Tried 
below  before  Post,  J. 

Phelps  ^  Thomas^  for  plaintiff  in  error,  cited  Stevens 
r.  The  Utate^  9  Am.  Law  Reg.,  630,  and  note.  Scott  v. 
Commonwealth^  4  Met.,  227.  Commonwealth  v.  Mosler^ 
4  Barr.,  267. 

C.  J.  Dilworth^  Attorney  General,  for  the  State,  cited 
17  Ala.,  436.  24  Cal.,  230.  57  Mo.,  574.  6  McLean, 
121.  1  Clifford,  117.  18  N.  Y.,  252.  21  Cal.,  544. 
9  Neb.,  252. 

Maxwell,  Cn.  J. 

The  plaintiff  was  convicted  at  the  November,  1880, 
term  of  the  district  court  of  Colfax  county  of  mali- 
ciously shooting  one  August  Hirn,  and  was  sentenced 
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to  imprisonment  in  the  penitentiary  for  five  years. 
He  now  prosecutes  a  writ  of  error  to  this  court 

The  only  error  relied  upon  is  the  following  instruc- 
tion, given  on  behalf  of  the  state.  "  The  law  requires 
something  more  than  occasional  oddity  or  hypochon- 
dria to  exempt  the  perpetrator  of  an  offense  from  its 
punishment.  If  the  defendant  was  in  possession  of 
reason,  thought,  intent,  a  faculty  to  distinguish  the  na- 
ture of  actions,  to  discern  the  difference  between  moral" 
good  and  evil,  then  the  fact  of  the  offense  and  the  con- 
dition of  mind  above  described,  proved  beyond  a  rea- 
sonable doubt,  your  verdict  should  be  guilty." 

The  court,  prior  to  giving  the  above,  had  instructed 
the  jury  fully  upon  all  the  questions  raised  by  the  in- 
dictment, and  also  upon  the  question  of  insanity,  and 
the  instructions  so  given  are  certainly  fovorable  to  the 
accused.  The  instruction  complained  of  in  effect  says 
to  the  jury  that  mere  oddity  or  hypochondria  is  not 
insanity,  and  if  the  accused  at  the  time  of  commit- 
ting the  offense  was  in  possession  of  reason,  and  was 
able  to  discern  right  from  wrong,  he  would  be  respon- 
sible for  his  actions. 

Webster  defines  the  word  "insane,"  as  "exhibiting 
unsoundness  of  mind;  mad;  deranged  in  mind;  deliri- 
ous; distracted." 

The  question  here  involved  was  before  this  court  in 
Wright  V.  The  People,  4  Neb.,  409.  The  court  say: 
"It  is  a  familiar  rule  of  the  common  law  that  to  con- 
stitute a  crime  there  must,  in  almost  all  cases,  be,  first, 
a  vicious  will,  and  secondly,  an  unlawful  act  consequent 
upon  such  vicious  will.  Broom  &  Hadley's  Coms. 
(Am.  Ed.),  889.  And  where  an  individual  lacks  the 
mental  capacity  to  distinguish  right  from  wrong,  in 
reference  to  the  particular  act  complained  of,  the  law 
will  not  hold  him  responsible.  Flanagan  v.  The  People^ 
62  K  Y.,  467.     11  Am.  Rep.,  731.     State  v.  Lawrence, 
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57  Mo.,  574.  Com.  v.  Heath,  11  Gray, 503.  This  men- 
tal incapacity  may  result  from  various  causes,  such  as 
nonage,  lunacy,  or  idiocy,  and  whenever  interposed 
as  a  defense,  the  inquiry  is  necessarily  reduced  to  the 
single  question  of  the  ability  of  the  accused  to  distin- 
guish between  right  and  wrong  at  the  time  of  commit- 
ting the  act  complained  of.  Freeman  v.  The  People,  4 
Denio,  28.  But  even  where  insanity  is  shown  to  exist, 
and  whether  it  be  general  or  partial,  the  rule  seems  to 
be  substantially  as  charged  by  the  court  below,  that  if 
there  remains  a  degree  of  reason  sufficient  to  discern 
the  difference  between  good  and  evil,  at  the  time  the 
offense  was  committed,  then  the  accused  is  responsible 
for  his  acts.     Hopps  v.  The  People,  31  111.,  385." 

We  adhere  to  the  rule  laid  down  in  the  above  opin- 
ion as  being  sound  in  principle.  There  is  therefore 
no  error  in  the  instruction,  and  the  judgment  of  the 
•curt  below  must  be  affirmed. 

Judgment  affirmed. 
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Edward  Engstboi,  plaintiff  in  error,  v.  The  State  |  si  ^^ 

OF  Nebraska,  defendant  in  error. 

1.  Oriminal  Law:  Eyidbnob.  On  the  trial  of  one  E.  for  re- 
ceiving stolen  goods,  the  statute  making  the  receiving  of  such 
goods  of  the  value  of  ^5.00  and  upwards  a  felony,  held  that 
it  devolved  on  the  state  to  prove  by  competent  testimony  that 
the  value  of  such  goods  was  at  least  $35.00. 

t.    — r— :    :    Competenoy  of  witnesses.    A  witness 

before  he  is  competent  to  testify  as  to  the  value  of  property 
must  show  bgr  hia  testimony  that  he  has  knowledge  of  the  valu« 
of  such  ppoperty. 

Error  to  the  district  court  for  Franklin  count7. 
Tried  below  before  Gaslin,  J. 
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James  Laird  and  Benjamin  F.  Smithy  for  plaintiff  in 
error,  cited  Ist  Wharton's  Evidence,  sec.  447.  2  Id., 
sec.  1290. 

C.  J.  Dilworihj  Attorney  General,  for  the  State. 

Maxwell,  Oh.  J. 

The  plaintiff  was  convicted  at  the  June  term  of  the 
district  court  of  Franklin  county  for  receiving  stolen 
goods  of  the  value  of  $85.00,  and  was  sentenced  to 
imprisonment  in  the  penitentiary  for  three  years.  He 
now  prosecutes  a  writ  of  error  to  this  court. 

The  verdict  of  the  jury  is  as  followB: 

"The  State  of  Nebraska  ^ 

vs.  \ 

Edward  Enoster.        j 

"We,  the  jury  in  this  cause,  being  duly  empaneled 
and  sworn,  do  find  aad  say  that  we  find  the  defendant 
Edward  Engster  guilty  as  charged,  and  the  value  of 
the  property  stolen  and  received  is  $35.00  thirty-five 
dollars,  and  we,  the  jury,  do  recommend  your  honor 
to  be  as  lenient  as  the  law  will  allow. 

"  Wm.  Weston,  Foreman.'* 

It  appears  from  the  testimony  that  in  March,  1879, 
there  was  stolen  from  the  residence  of  one  TTlrich  Sig- 
ner, in  Franklin  county,  certain  clothing  valued  by 
himself  at  a  very  large  sum.  In  June  following  one 
John  Qrany  was  indicted  for  the  larceny,  and  the  plain- 
tiff for  receiving  the  goods,  knowing  them  to  have 
been  stolen.  A  nolle  was  entered  as  to  the  indict- 
ment against  Grany,  and  he  was  the  principal  witness 
to  secure  the  conviction  of  the  plaintiff.  It  appears 
from  Grany's  testimony  that  he  was  boarding  with  the 
plaintiff  and  that  he  and  another  stole  the  goods  in 
(luestion  and  secreted  them  for  a  week  or  ten  days  at 
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various  places  on  the  premises  of  the  plaintiff;  that  in 
consequence  of  rain  he  removed  them  to  the  plaintiff's 
cellar  in  his  absence.  Up  to  this  point  all  the  testi- 
mony concurs  in  showing  that  the  plaintiff  had  no 
knowledge  whatever  that  the  goods  were  on  his  prom- 
ises. 

Upon  his  return  home  Engster  was  informed  by 
Grany  that  clothing  was  in  the  cellar,  but  there  is  a 
conflict  of  testimony  as  to  whether  or  not  he  knew  it 
was  stolen.  There  is  no  doubt,  however,  that  he  had 
reason  to  suspect  that  it  was  stolen,  and  he  should 
have  informed  the  authorities  at  once  of  the  facts. 
Upon  the  sufliciency  of  evidence  upon  this  point  we 
express  no  opinion,  as  there  must  be  a  new  trial  by 
reason  of  a  failure  of  proof  upon  another  point. 

Section  116  of  the  criminal  code  under  which  the 
plaintiff*  was  indicted  is  as  follows:  "If  any  person 
shall  receive  or  buy  any  goods  or  chattels  of  the  value 
of  thirty-five  dollars  or  upwards  that  shall  be  stolen 
or  taken  by  robbers,  with  intent  to  defraud  the  owner, 
or  shall  harbor  or  conceal  any  robber  or  thief  guilty  of 
felony,  knowing  him  or  her  to  be  such,  every  person 
so  offending  shall  be  imprisoned  in  the  penitentiary 
not  more  than  seven  years  nor  less  than  one  year." 

Mr.  Signor,  the  prosecuting  witness,  called  on  be- 
half of  the  state  to  prove  the  value  of  the  clothing, 
testified  on  cross-examination  as  follows: 

Q.     Arc  you  a  judge  of  clothing? 

A.     Yes,  sir;  of  mine. 

Q.     Are  you  a  judge  of  the  price  of  clothing? 

A.     I  guess  I  am. 

This  witness  in  his  testimony  nowhere  states  facts 
showing  a  knowledge  of  the  value  of  clothing;  yet  he 
was  permitted  to  testify  as  to  the  value  of  the  clothing 
which  was  stolen. 

C.  A.  Pierce,  deputy  sheriff,  called  on  behalf  of  the 
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state,  testified  as  follows :  "  I  have  worked  in  a  general 
merchandise  store;  I  think  I  am  acquainted  with  the 
value  of  clothing."  lie  wa^  then  permitted  to  testify 
as  to  the  value,  although  it  nowhere  appears  that  he 
bad  purchased  or  sold  clothing,  or  knew  anything  of 
its  value,  and  fixed  the  same  at  the  sum  of  $57.00. 

On  the  part  of  the  defense  Wm.  Stadclman  was 
called,  who  testified  that  he  was  a  merchant  at  Bloom- 
ington,  and  had  been  engaged  in  the  business  of  sell- 
ing ready-made  clothing  for  twenty-five  years,  and 
then  specifying  the  value  of  each  article  in  detail  the 
aggregate  of  which  was  $22.95.  In  this  he  was  cor- 
roborated by  Mr.  Bodien,  a  merchant  engaged  in  the 
clothing  business  at  Bloomington. 

A  party  who  is  permitted  to  testify  as  to  the  value 
of  property  must  show  by  his  testimony  that  he  pos- 
sesses knowledge  as  to  such  value,  otherwise  his  testi- 
mony is  mere  conjecture  and  is  wholly  unreliable.  In 
an  indictment  where  the  value  of  the  property  must  be 
or  exceed  $35.00  to  constitute  a  felony,  such  value  must 
be  proved  like  any  other  fact  upon  which  a  conviction 
depends  beyond  a  reasonable  doubt  This  is  a  mate- 
rial fact,  without  proof  of  which  the  prosecution  must 
fail.  The  receiver  of  stolen  goods  at  common  law, 
knowing  them  to  have  been  stolen,  was  indictable  for 
misprision.  But  by  statute,  8  and  4  W.  and  M.  Ch. 
9,  the  receiver  was  made  an  accessory  after  the  fact. 
The  statute,  5  Anne,  Ch.  81,  Sec.  5,  confirmed  that 
of  "William  and  Mary,  and  Sec.  6,  as  also  1  Anne,  2, 
Ch.  9,  provided  that  when  the  thief  could  not  be  taken 
the  receiver  might  be  prosecuted  separately  for  the 
misdemeanor.  Under  our  statute  the  receiver  may 
be  proceeded  against  for  felony  as  a  substantive  of- 
fense, whether  the  principal  offender  is  punished  or 
not.  We  express  no  opinion  upon  the  propriety  of 
discharging  Qrany,  who  seems  to  glory  in  his  theft, 
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and  whose  guilt  is  beyond  question,  and  the  prosecu- 
tion of  the  plaintiff  upon  what,  so  far  as  the  record 
discloses,  is  very  unsatisfactory  evidence.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 
Lake,  J.,  dissenting. 

Finding  myself  unable  to  unite  with  my  brethren 
in  the  reversal  of  this  judgment,  and  differing  so  wide- 
ly from  them,  I  feel  constrained  to  depart  from  my 
usual  course  in  such  cases,  and  to  state  the  grounds  of 
my  dissent,  which  briefly  are  the  following: 

The  reversal,  as  we  see,  is  placed  solely  on  the  ground 
of  the  insufliciency  of  the  evidence  as  to  the  value  of 
the  property  in  question,  that  from  it  the  jury  were 
not  warranted  in  affixing  to  it  the  value  of  $35.00, 
which  they  did. 

As  to  the  sufficiency  of  evidence,  Mr.  Qreenlcaf,  in 
his  work  on  the  subject,  vo..  1,  sec.  2,  says:  "By 
satisfactory  evidence,  which  is  sometimes  called  suffi- 
cient evidence,  is  intended  that  amount  of  proof  which 
ordinarily  satisfies  an  unprejudiced  mind  beyond  a  rea- 
sonable doubt.  The  circumstances  which  will  amount 
to  this  degree  of  proof  can  never  be  previously  defined; 
the  only  legal  test  of  which  they  are  susceptible  is  their 
sufficiency  to  satisfy  the  mind  and  conscience  of  a 
common  man;  and  so  to  convince  him  that  he  would 
venture  to  act  upon  that  conviction  in  matters  of  the 
highest  concern  and  importance  to  his  own  interest. 
Questions  respecting  the  competency  and  admissibility 
of  evidence  are  entirely  distinct  from  those  which  re- 
spect its  sufficiency  or  effect,  the  former  being  ex- 
clusively within  the  province  of  the  court,  the  latter 
belonging  exchmvely  to  the  jury.^^    With  this  rule  in 
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view  as  the  one  by  which  this,  as  well  as  the  trial 
court,  ought  to  be  governed  in  reviewing  the  finiling 
of  the  jury.  Let  us  look  to  the  testimony  upon  the 
question  of  value. 

Ulrich  Signor,  the  owner  of  the  stolen  articles,  which 
were  his  own  clothing,  was  called  as  a  witness  for  the 
prosecution,  and  without  objection  on  his  direct  exam- 
ination, testified  as  follows  on  the  point  we  are  now 
considering.     I  quote  from  the  record : 

Q.  Look  at  that  pair  of  pants  and  see  if  you  rec- 
ognize them? 

A.     Yes,  sir;  there  is  a  whole  suit  like  those. 

Q.     What  is  it  worth? 

A.     $45.00  for  the  whole  suit. 

Q.     Well,  what  are  the  pants  worth? 

A.     $11.00. 

Q.     Recognize  that  coat? 

A.     Yes,  sir;  that  is  my  coat 

Q.     What  is  the  coat  worth? 

•A.     $25.00. 

Q.     Is  it  a  ready-made  coat? 

A.     It  was  made  in  New  York  by  a  tailor. 

Q.     Is  that  your  vest? 

A.     Yes,  sir. 

Q.     What  is  the  value  of  the  vest? 

A.     About  $8.00.  The  whole  suit  I  paid  $45.00  for. 

Q.    Here  is  another  vest;  do  you  recognize  that  ? 

A.    Yes,  sir. 

Q.     What  is  it  worth? 

A.     $5.00. 

Q.  Do  you  recognize  that  coat?  (Handing  witness 
another.) 

A.     Yes,  sir. 

Q.     Whose  is  it? 

A.     Mine;  it  was  taken  from  me. 

Q.     What  is  the  value  of  it? 
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A.  $2.00. 

Q.  Do  you  recognize  that  coat  ?  (Handing  witness 
another.) 

A.  Yes,  sir;  that  was  mine,  and  it  was  taken  from 
me. 

Q.  What  is  the  value  of  that? 

A.  $2.00. 

Q.  Do  you  recognize  these  drawers? 

A.  Yes,  sir,  by  that  spot  on  them. 

Q.  What  are  they  worth  ? 

A.  $1.00. 

Q.  Do  you  recognize  these  knit  drawers?  (Handing 
witness  another  pair.) 

A.  Mine. 

Q.  What  are  they  worth? 

A.  $1.00. 

Q.  Do  you  recognize  that  white  vest? 

A.  Yes,  sir;  that  is  mine. 

Q.  What  is  the  value  of  it  ? 

A.  $2.00. 

Q.  Do  you  recognize  that  undershirt? 

A.  Yes,  sir ;  it  is  mine. 

Q.  What  is  the  value  of  it? 

A.  $2.00. 

Q.  Do  you  recognize  that  shirt? 

A.  Yes,  sir;  that  is  mine  and  was  taken  with  the 
rest. 

Q.  What  is  the  value  of  it? 

A.  $1.50. 

Q.  Do  you  recognize  that  undershirt  ?    (Handing 
another.) 

A.  Yos,  sir;  that  is  mine. 

Q.  What  is  it  worth? 

A.     $1.00. 

Q.  Do  you  recognize  that  sack? 

A.     Yes,  sir;  it  is  one  of  the  bags  T  lost. 
37 
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Q.     What  18  it  worth  ? 

A.     25  cents. 

Q.     Wliat  is  that  worth  ?  (Showing  witness  a.razor.) 

A.     About  $2.00. 

By  this  testimony  it  will  be  seen  that  the  value  put 
upon  the  property  is  nearly  twice  that  which  the  jury 
actually  returned.  But  this  is  not  all.  A  witness  named 
Pierce  was  called  on  behalf  of  the  state,  who  swore 
that  he  had  been  employed  in  the  capacity  of  clerk  in 
a  general  merchandise  store,  and  knew  the  value  of 
clothing.  His  competency  to  estimate  the  value  was 
also  unquestioned,  and,  omitting  the  raz  >r  and  some 
other  of  the  smaller  articles,  his  valuation  in  the  ag- 
gregate was  considerably  over  fifty  dollars.  This  evi- 
dence seems  to  be  entirely  disregarded  by  the  majority 
of  the  court  in  their  opinion,  although  no  objection 
was  made  to  its  admission  at  the  trial,  or  afterwards  in 
the  motion  for  a  new  trial.  Disregarding  it  entirely, 
they  secrii  to  put  implicit  confidence  in  the  two  wit- 
nesses called  in  defense,  who,  without  the  least  reason 
as  I  think,  and  as  the  jury,  who  had  the  articles  in 
question  before  them  for  inspection, probably  thought, 
placed  the  value  at  less  than  $35.00. 

Such  being  the  testimony,  I  am  of  the  opinion  that 
the  granting  of  a  new  trial,  on  the  ground  selected  by 
my  brethren,  is  a  clear  usurpation  of  the  province  of 
the  jury  and,  as  1  believe,  unsupported  by  any  decision 
that  can  be  found  in  the  books. 

For  these  reasons  I  am  of  the  opinion  that  the  con- 
viction was  right,  and  a  new  trial  should  be  denied. 
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Andrew  Plbuler,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 


1.  Statute:    constitutionality  of.    To  justify  a  court  in  pro- 

nouncing an  act  of  the  legislature  unconstitutional!  it  must  be 
cleaPi  and  free  from  reasonable  doubt  that  it  is  so. 

2.  Taxation :    uniformity.     The  rule  of  uniformity  in  taxation 

required  by  section  1,  Article  IX,  of  the  constitution  of  this 
state,  is  satisfied  if  duly  observed  as  to  each  jurisdiction  for 
whose  use  the  particular  taxes  are  levied. 

V  License  Fees  Not  Taxes.  The  exaction  of  license  fees,  un- 
der the  act  "  to  regulate  the  license  and  sale  of  malt,  spirituous, 
and  vinous  liquors,"  etc.,  approved  February  28th,  1881,  is  not 
taxation,  either  in  the  ordinary  or  the  constitutional  significa- 
tion of  that  term. 

4.  Liquor  Law  of  I88I  Constitutional.  The  above  mentioned 
act  conflicts  with  no  provision  of  the  constitution  of  this  state, 
and  is,  in  all  respects^  a  valid  law. 

6.  License  Privileges.  Privileges  granted  under  the  former 
license  law,  which  was  repealed  by  this  one,  were  absolutely 
revoked  upon  its  taking  effect. 

Error  to  the  district  court  for  Douglas  county,  where 
plaintiff  in  error  had  been  indicted  for  selling  spiritu- 
ous liquors  without  having  a  license  therefor,  under 
and  pursuant  to  the  act  of  February  28th,  1881,  "to 
regulate  and  license  the  sale  of  malt,  spirituous,  and 
vinous  liquors,"  etc.,  and  without  having  complied  with 
the  provisions  of  that  act.  Upon  a  plea  of  not  guilty 
there  was  a  trial  before  Savage,  J.,  and  a  jury.  The 
state  gave  evidence  tending  to  show  that  spirituous 
and  malt  liquors  were  sold  by  the  plaintiff  in  error,  in 
the  city  of  Omaha,  on  the  twenty-second  day  of  June 
1881;  and  that  he  had  not  procured  a  license  therefor 
from  the  city,  pursuant  to  said  act.  Thereupon,  the 
plaintiff  in  error  moved  that  the  jury  be  directed  to 
return  a  verdict  of  not  guilty,  and  that  the  plaintiff  in 
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error  be  discharged,  grounding  the  motion  upon  the 
alleged  unconstitutionality  of  the  act  This  motion 
was  overruled,  to  which  exceptions  were  taken.  The 
plaintiff  in  error  then  testified  that  on  the  day  and  at 
the  place  where  the  liquor  and  beer  were  sold,  accord- 
ing to  the  witnesses  of  the  state,  he  was  carrying  on 
business  under  a  license  for  selling  spirituous  liquors 
(which  was  afterwards  offered  in  evidence),  dated  Jan- 
uary 1st,  1881,  for  which  license  he  had  paid  $100 ; 
and  that  he  had  complied  with  all  the  provisions  of  the 
law  then  in  force  regulating  the  sale  and  dealing  in 
liquors.  The  license  was  then  offered  in  evidence,  and 
was,  upon  objection,  excluded.  The  court  instructed 
the  jury  to  the  effect  that  if  the  plaintiff  in  error  sold 
liquors  as  charged,  and  had  not  a  license  therefor  un- 
der the  act  in  question,  the  verdict  must  be  guilty.  To 
this  exceptions  were  duly  taken.  A  verdict  of  guilty 
was  rendered.  Motion  for  a  new  trial  w^  made  and 
overruled.  Judgment  was  pronounced,  and  its  execu- 
tion suspended,  on  application  of  the  plaintiff  in  error, 
to  enable  him  to  apply  for  the  writ  of  error  which 
brought  the  case  here. 

E.  Wakeley  BXiH  J.  C.  Cbunn,  for  plaintiff  in  error. 

•  The  act  is  unconstitutional,  1.  The  exaction  is  a 
tax  on  the  business  of  selling  liquors.  Cooley  on  Tax- 
ation, 1,  8,  5,  10,  403,  408.  Burroughs  on  Taxation, 
69.  It  is  none  the  less  a  tax  because  the  object  may 
be  wholly  or  in  great  part  to  prevent  and  discourage 
the  business.  The  manner  in  which  the  sum  is  levied, 
whether  as  a  tax  in  name,  to  be  collected  like  other 
taxes,  or  as  payment  for  a  license  to  carry  on  the  busi- 
ness, is  not  material.  The  last  may  be  a  tax  as  well 
as  the  first.  The  exacting  of  any  greater  sum  than 
could  be  properly  demanded  as  a  mere  incident  to  the 
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power  to  license  and  regulate  the  business  is  taxation. 
Ward  V.  Maryland,  12  Wall,  418.  Lucas  v.  The  Lot- 
tery, 11  Gill  &  Johns.,  506.  Kitson  v.  The  Mayor,  26 
Mich.,  325.  JEJssex  Co.  v.  Barber,  7  K  J.  L.,  64.  Kip 
V.  City  of  Patterson,  26  Id.,  298.  Mayor  i\  Second  Av. 
By.  Co.,  82  K  Y.,  26.  Com.  v.  Stadder,  2  Cush.,  562. 
Mays  V.  Cincinnati,  1  O.  St.,  268.  St.  Louis  v.  Boat- 
mans*  Ins.  Co.,  47  Mo.,  150.  CoUins  v.  Louisville,  2  B. 
Mon.,  134.  Wendover  v.  Lexington,  15  Id.,  258.  Mason 
V.  Lancaster,  4  Bush.,  406.  Kniper  v.  Louisville,  7  Id., 
599.  Youvgloyes  v.  Sexton,  32  Mich.,  406.  Chilvers  v. 
People,  11  Mich.,  43.  State  v.  Hoboken,  33  N.  J.  L., 
280.  These  authorities  indicate  the  distinction  be- 
tween licensing  the  traffic  in  liquors  and  taxing  it.  A 
license  fee  may  be  exacted,  provided  it  does  not  tran- 
scend the  just  limits  of  such  a  fee  and  encroach  on  the 
domain  of  taxation.  The  amount  must  be  limited  to 
covering  expenses  caused  by  the  business.  But  this 
law  empowers  a  municipality  to  demand  any  sum,  for 
any  purpose,  as  a  condition  of  pursuing  the  business. 
It  therefore  permits  taxation — a  tax  upon  the  business 
of  liquor  sellers — a  tax  upon  the  privilege  of  carrying 
it  on.  By  the  constitution,  sec.  6,  art.  V,  the  support 
of  the  common  schools — the  free  education  of  the  chil- 
dren— are  made  state  objects  and  state  duties.  By  the 
constitution,  sec.  5,  Id.,  and  by  this  law,  every  dollar 
paid  for  license  money  is  devoted  exclusively  to  this 
state  object.  Not  orte  cent  goes  to  defray  the  expenses 
which  the  liquor  traffic  may  cause.  It  goes  to  the 
same  fund  and  to  the  same  purpose  as  money  raised 
by  a  school  tax.  It  has  every  element  of  a  tax  for  rev- 
enue. Greencastle  v.  The  State,  5  Ind,  557.  The  con- 
stitution, sec.  1,  art.  IX,  requires  this. taxation  to  be 
uniform  as  to  the  class  which  is  taxed.  But  the  tax 
imposed  by  this  provision  is  wanting  in  every  element 
of  uniformity.    Nor  is  it  a  good  answer  to  say  the  con- 
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stitution  is  satisfied  if  the  tax  or  license  fee  is  the  same 
throughout  the  municipality  imposing  it.  It  must  be 
imposed  by  or  under  a  ^^general  law,  uniform,"  etc. 
The  obvious  and  unquestionable  purpose  was  that  the 
uniformity  should  be  co-extensive  with  the  jurisdiction 
embraced  in  the  operation  of  this  general  law.  The 
object  of  the  provision  would  be  wholly  frustrated  if 
the  taxing  power  could  by  general  law  be  parcelled 
out  to  small  subdivisions  of  the  state  on  condition  that 
it  should  be  experienced  with  uniformity  therein.  That 
the  legislature  cannot  delegate  to  a  municipality  a  power 
to  reject  the  rule  of  uniformity  which  is  binding  upon 
itself  will  doubtless  be  conceded.  Knowlton  v.  Super- 
visors,  9  Wis.,  410.  Gilman  v.  City  of  Sheboygan,  2 
Black,  610.  The  act,  sees.  4,  18,  and  28,  confers  leg- 
islative power  on  the  judiciary.  This  violates  the  con- 
stitution. The  constitution  is  also  violated  by  arbitra- 
rily prohibiting  the  sale  of  liquors  within  a  strip  of  two 
miles  around  an  incorporated  city  or  village,  while  it 
is  permitted  both  without  and  within  that  limit 

2.  The  privilege  of  sellingliquors,  given  to  the  accused 
by  his  license,  was  not  taken  away  by  the  repeal  of  the 
law  under  which  it  was  given,  or  by  the  enactment  of 
that  which  took  its  place.  The  unquestioned  rule  is 
that  the  repeal  of  a  statute  takes  away  only  such  rights 
and  remedies  as  did  not  exist  independently  of  it;  iu 
other  words,  such  only  as  owed  their  existence  solely 
to  it.  The  license  was  an  affirmative  grant  of  a  privi- 
lege, for  a  valuable  consideration,  and  on  other  oner- 
ous conditions,  to  carry  on  a  traffic  in  liquors  for  a 
specified  time.  It  is  very  clear  that  a  new  statute,  en- 
acted before  this  privilege  had  expired,  could  not  take 
it  away  without  a  retrospective  operation,  ^tatute8 
will  not  be  construed  as  intended  to  act  retrospectively 
unless  this  intention  clearly  appears.  Dwarris  on 
Statutes,  p.  162.     And  the  intent  to  take  away  privi- 
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leges  already  granted  does  not  appear  in  this  act.  The 
conditions  upon  which  it  shall  be  carried  on  are 
changed.  This  is  all.  No  intent  can  therefor  be 
presumed  to  take  away  rights  already  granted.  The 
argument  on  this  basis  would  prove  too  much,  as  it 
would  follow  that  a  new  law  making  the  conditions 
less  onerous,  the  sum  to  be  paid  for  licenses  smaller, 
and  the  bond  to  be  given  less  stringent,  would  require 
those  who  had  complied  with  the  old  law  to  forego  all 
benefit  therefrom,  and  pay,  in  addition,  the  smaller 
sum,  and  give,  in  addition,  the  less  stringent  bond. 
It  would  follow,  further,  that  the  repeal  of  the  old  law 
and  the  enactment  of  a  new  one,  making  even  the 
slightest  change,  would  blot  out  all  rights  conferred 
by  the  old.  To  take  away  a  privilege  granted  by  the 
state,  for  a  valuable  consideration,  to  carry  on  a  law- 
ful business,  without  providing  for  a  restoring  of  the 
money,  or  a  just  proportion  of  it,  would  be  an  act  of 
bad  faith  on  the  part  of  the  legislature,  which  should 
not  be  imputed  to  it.  Torrey  v.  CorliSy  83  Me.,  383. 
Ganett  v.  Higgbis^  1  Scam.,  335.  Robinson  v.  Bowen,  2 
Id.,  499.  White  v.  Blum,  4  Neb.,  555.  Belvidere  v.  War- 
ren Co.,  34  N.  J.  L.,  193.  Baldwin  v.  Newark,  38  Id., 
158.  Vreeland  v.  Bramhall,  39  Id.,  1.  City  of  Elizabeth 
y.  HUl,  Id.,  555.  State  v.  Ferguson,  62  Mo.,  77.  Wood 
V.  Oakly,  11  Paige,  400.  Butler  v.  Palmer,  1  Hill,  335. 
Sackett  v,  Andros,  5  Id.,  227.  Plumb  v.  Sawyer,  21 
.Conn.,  351.  Murray  i\  Gibson,  15  How.,  U.  S.,  421. 
Chilcers  v.  The  People,  11  Mich.,  43.  State  i\  Hoboken, 
33  N.  J.  L.,  280.  The  same  rule  of  construction  which 
would  take  away  this  privilege  would  take  away  from 
every  lawyer  in  Nebraska  his  license  to  pursue  his  pro- 
fession under  the  existing  law,  if  this  should  be  re- 
pealed and  a  new  one  enacted  imposing  different  con- 
ditions. Grant  that  this  might  be  done.  Would  it  be 
presumed  that  there  was  an  intention  to  do  this  unless 
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language  should  be  employed  clearly  indicating  it? 
The  authorities  say  no,  and  the  common  understand- 
ing of  reasonable  men  would  be  to  the  contrary.  It 
will  be  found  that  most  of  the  decisions,  if  not  all,  hold- 
ing that  the  right  is  taken  away  by  subsequent  legis- 
lation, are  grounded  on  an  expressed  intent. 

8.  One  other  question  remains — whether,  on  ac- 
count of  these  unconstitutional  provisions,  the  law 
must  be  wholly  set  aside;  or  whether,  notwith- 
standing them,  the  penalties  can  be  enforced.  The 
rule  on  this  subject  has  become  established,  and 
the  question  is  whether  this  case  falls  within  it 
If  the  unconstitutional  provisions  so  enter  into  the 
frame-work,  texture,  and  objects  of  the  law  that  they 
must  be  held  to  have  been  inducements  to  its  pas- 
sage, or  to  be  essential  to  its  operation,  or  indis- 
pensable parts  of  it,  or  if  it  is  therefrom  presumable 
that  without  them  the  law  would  not  have  been  en- 
acted, then  the  whole  law  must  go.  Tested  by  any  of 
these  criteria,  this  law  can  not  stand.  The  matters 
complained  of  are  important  and  fundamental.  It  is 
beyond  all  question  that  the  raising  of  the  license  fee, 
and  the  demand  of  a  large  sum  which  gives  to  this  law 
its  distinctive  appellation  of  "high  license,"  in  the 
popular  phrase,  was  of  the  very  essence  of  it  in  the  es- 
timation of  its  framers  and  supporters. 

G,  W.  Ambrose  {E.  Estabrook  with  him),  for  the  de- 
fendant in  error. 

1.  No  one  is  here  complaining  of  the  action  of  the 
commissioners  in  reiusing  a  license  within  two  miles 
of  the  city  limits.  The  question  of  whether  the  board 
rightfully  refused  to  grant  a  license  upon  proper  evi- 
dence, or  whether  the  legislature  can  declare  the  kind 
of  evidence  necessary  to  sustain  an  action  for  damages 


JULY  TERM,  1881.  653 

Pleuler  v.  The  State. 

under  this  law,  or  whether  the  remission  of  a  penalty 
is  an  executive  function  oftly,  are  none  of  them  now 
before  this  court.  And  if  they  were,  and  each  and  all 
of  them  considered  unconstitutional,  still  the  question 
of  the  power  of  the  legislature  to  regulate  the  sale  of 
liquor,  and  the  exacting  of  a  license  fee  for  the  carry- 
ing on  of  the  business  would  remain  untouched.  It 
is  a  familiar  rule  that  even  parts  of  an  act,  or  even 
parts  of  a  section  of  an  act  may  be  inhibited  and  still 
the  balance  be  good.  Dillon  Municipal  Corp.,  sec. 
854.  Commonwealth  v.  Hatchings^  5  Qray,  482.  Rogers 
V.  Jones,  1  Wend.,  237.  Santo  v.  State,  2  Iowa,  165. 
Kittenng  v.  Jacksonville ,  50  111.,  39. 

2.  The  words  tax  and  assessment  are  often  used 
interchangeably  in  legislation,  but  in  constitutional 
provisions  they  have  a  separate  and  distinct  meaning 
— one  for  purposes  of  general  revenue,  the  other  for 
local  purposes.  In  the  section  under  consideration  the 
power  is  given  the  legislature  to  "  provide  such  reve- 
nue us  may  be  needful  by  levying  a  tax  by  valuation," 
etc.  This  of  course,  it  is  conceded,  refers  to  general 
revenue.  In  the  same  sentence,  separated  by  a  comma 
and  connected  by  the  word  "and"  it  provides,  "and 
it  shall  have  power  to  tax  peddlers,  brokers,  liquor 
dealers,"  etc.,  "in  such  manner  as  it  shall  direct  by 
general  law,  uniform  as  to  the  class  upon  which  it 
operates."  Here  the  one  mode  for  raising  general 
revenue  is  by  a  uniform  tax  upon  property  by  valua- 
tion, the  other  is  by  a  tax  upon  classes  of  business  by 
some  other  mode  than  valuation,  but  uniform  as  to  the 
class.  The  constitution  has  in  view  general  revenue 
only  in  its  reference  to  taxing  the  class  of  business 
here  in  question.  A.  ^  N.  B.  R.  v.  Lancaster  County, 
4  Neb.,  537.     Tkman  i\  Rinker,  102  U.  S.,  123. 

8.  The  police  power  of  a  state,  in  a  comprehensive 
sense,  embraces  its  system  of  internal  regulation  by 
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which  it  is  sought,  not  only  to  preserve  public  order 
and  prevent  offenses  against  the  state,  but  to  establish 
for  the  intercourse  of  citizen  with  citizen  those  rules 
of  good  manners  and  good  neighborhood  which  are 
calculated  to  prevent  a  conflict  of  rights,  and  insure 
to  each  the  uninterrupted  enjoyment  of  his  own,  so 
Tar  as  it  is  reasonable  and  consistent  with  the  like  en- 
joyment of  all  rights  by  others.  This  power  secures 
])rotection  to  the  lives,  limbs,  comfort,  and  quiet  of  all 
l>er8ons,  and  the  protection  of  all  property  within  the 
state ;  each  person  using  his  own  property  so  as  to  not 
prevent  the  enjoyment  hj  others  of  theirs;  the  general 
comfort,  health,  and  prosperity  of  the  state  being  the 
object.  Thorpe  i\  The  Railrocul  Co.,  27  Vermont,  140. 
People  r.  Mich.  Plank  Poady  10  Mich.,  307.  License 
(?ji8cs,  5  How.,  632.  Commonwealth  v.  Tewksbiiry^  11 
Met.,  55.  The  regulations  ot  the  liquor  traffic  come 
within  this  power.  They  are  looked  upon  as  police 
regulations,  established  by  the  legislature  for  the  pre- 
vention of  intemperance,  pauperism,  and  crime,  and 
for  the  abatement  of  nuisances.  There  are  many  stat- 
utes in  this  country  which  have  declared  the  keeping 
of  liquor  for^ale  a  nuisance,  and  have  provided  legal 
process  for  its  diminution  and  destruction,  and  to  seize 
and  condemn  the  building  occupied  for  that  purpose. 
These  statutes  have  by  an  overwhelming  weight  of 
authorities  been  sustained.  2  Story  on  Constitution, 
sec.  1954.  Burch  r.  Sacanah^  42  Qa.,  596.  FalmoxUh 
V.  Watson,  5  Bush.  (Ky.),  660.  Thompson  v.  The  StaU, 
15  Ind.,  449.  ISnnto  v.  The  State,  2  Iowa,  165.  Kitson 
r.  Manor,  26  Mich.,  325.  Board  of  Excise  v.  Barrie, 
34  N.  Y.,  657.  Kittering  v.  Jacksonville,  60  HI.,  89. 
T(rnan  v.  Kinker,  102  U.  S.,  123. 

4.  A  license  is  not  a  tax.  It  is  only  a  police  reg- 
ulation. Frankfort  r.  Philadelphia,  58  Penn.  State, 
119.     John,^vn  v.  Philadelphia,  60  Penn.   State,  445. 
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Chicago  Pacldng  Co,  v.  City  of  Chicago,  88  His.,  281. 
AUerton  City  Railway  Company y  U.  S.  Circuit  Court  Ill- 
inois.    Mmn  V.  The  State,  94  U.  S.,  113. 

5.  If  this  law  be  not  uniform  in  its  operations,  then 
the  principle  which  underlies  all  tax  laws — uniformity 
— has  been  violated  from  the  inception  of  the  territo- 
rial government,  and  each  subsequent  legislature  of 
the  state  since  1867  has  violated  it,  and  tliis  court  and 
the  courts  of  the  United  States  have  sanctioned  its  vio- 
lation by  the  inforcement  of  the  school  taxes  voted  by 
the  several  school  districts,  as,  in  the  judgment  of  the 
voters,  their  needs  may  require.  No  two  are  alike. 
The  taxes  ai*e  not  uniform,  yet  such  has  been  the  pol- 
icy of  the  law  makers  of  this  state  and  territory  that 
such  taxes  have  been  imposed,  and  no  one  has  seen 
fit  to  call  them  in  question.  St.  Louis  v.  Wherung,  46 
111.,  392.  Ex  parte  Hart,  49  Gal.,  557.  BurchhoUer  v. 
McConnellsdlk,  20  Ohio  State,  812. 

6.  The  license  under  the  old  law  is  no  protection. 
Sedgwick  on  Con.,  104,  105.  Stone  v,  Mississippi,  101 
U.  S.,  814. 

Lake,  J. 

In  the  consideration  of  this  case  it  should  be  kept 
in  mind  that  to  justify  a  court  in  pronouncing  an  act 
of  the  legislature  unconstitutional,  it  must  be  clear 
and  free  from  reasonable  doubt  that  it  is  so,  not  a 
doubtful  and  argumentative  implication.  Or,  in  other 
words,  a  statute  should  not  be  held  invalid  unless  it  is 
clearly  forbidden  by  the  paramount  law.  Such  sub- 
stantially has  been  the  holding  of  all  courts  speaking 
upon  this  subject.  Cooper  v.  Telfair,  4  Dallas,  14. 
Sharpless  et  aL  v.  The  Mayor  etc.,  21  Pa.,  147.  Adams 
r.  Howe,  14  Mass.,  340.  City  of  Lexington  v.  McQuillan, 
9  Dana,  513.     Santo  v.  The  State,  2  la.,  165.     The  State, 
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ex  rel,  v.  County  Judge,  2  la.,  280.  Wisher  v.  McGirr,  1 
Gray,  1.  Sears  v.  CoitreU,  5  Mich.,  251.  Tyler  r.  The 
People,  8  Mich.,  833.  HUl  v.  Sigdon,  5  Ohio  Stat, 
248. 

The  primary  and  chief  reason  urged  for  the  reversal 
of  this  jndgment  is,  that  the  act  under  which  the  con- 
viction was  had  is  in  conflict  with  Sec.  1,  Art.  IX  of 
the  constitution  of  this  state,  which  is  that:  "The 
legislature  shall  provide  such  revenue  as  may  be  need- 
ful by  levying  a  tax  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her,  or  its  property  and  franchises,  the 
value  to  be  ascertained  in  such  manner  as  the  legisla- 
ture shall  direct,  and  it  shall  have  power  to  tax  peddlers, 
auctioneers,  brokers,  hawkers,  commission  merchants, 
showmen,  jugglers,  inn-keepers,  liquor  dealers,  toll 
bridges,  ferries,  insurance,  telegraph,  and  express 
business,  venders  of  patents,  in  such  manner  as  it 
shall  direct  by  general  law,  uniform  as  to  the  class 
upon  which  it  operates." 

The  ground  of  the  alleged  infraction  of  this  provi- 
sion of  the  constitution  is,  that  the  money  exacted  for 
a  license  issued  under  the  act  in  question  is  simply  a 
tax  upon  the  business  of  the  licensee,  and,  as  necessa- 
rily imposed  under  the  law,  lacks  the  essential  element 
of  uniformity.  As  we  view  the  law,  however,  this 
question  of  uniformity  is  not  necessarily  involved  in 
the  decision  to  be  here  made,  and,  even  if  the  claim 
that  this  exaction  of  license  money  is  but  taxation, 
pure  and  simple,  whatever  might  be  said  of  the  man- 
ner of  its  enforcement,  it  is  not  at  all  clear  to  our 
minds  that  the  law  itself  is  wanting  in  this  particular. 

This  statute  is  in  many  respects  a  peculiar  one.  In 
the  first  place  it  will  be  observed  that,  without  action 
l»y  the  local  authorities  under  it,  it  is  strictly  a  prohib- 
itory law  throughout  the  entire  state.     The  eleventh 


JULY  TERM,  1881-  557 

Pleuler  v.  The  State. 

section  provides  that:  "All  persons  who  shall  sell  or 
give  away,  upon  any  pretext,  raalt,  spirituous,  or  vinous 
liquors,  or  any  intoxicating  drinks,  without  having  first 
complied  with  the  provisions  of  this  act  and  obtained 
a  license  as  herein  set  forth,  shall,  for  each  offense,  be 
deemed  guilty  of  a  misdemeanor,"  etc. 

As  before  said,  this  prohibition  is  general,  covering 
the  whole  state,  but,  presumably  out  of  respect  and  in 
deference  to  the  varying  sentiments  of  the  local  com- 
munities in  the  several  counties,  cities,  and  villages  on 
the  subject  of  liquor  traffic,  provision  is  made  for  its 
legalization  under  very  stringent  regulations  through 
the  medium  of  licenses,  which  may  be  obtained  if  the 
local  authorities  in  their  discretion  see  fit  to  grant 
them.  In  effect,  it  is  simply  a  local  option  law,  for 
the  local  officers  may  either  license,  or  refuse  to  license, 
as  they  "shall  deem  best.*' 

By  sec.  5,  art.  VIII  of  the  constitution  "All  fines, 
penalties,  and  license  moneys,  arising  under  the  general 
laws  of  the  state,"  belong  to  the  school  fund  of  coun- 
ties, cities,  and  other  local  subdivisions,  respectively, 
in  which  they  are  collected,  so  that,  even  if  these 
license  moneys  were  to  be  deemed  taxes,  within  the 
meaning  of  the  constitutional  provision  relied  on,  and 
to  which  we  shall  hereafter  refer  more  particularly, 
they  are  not  state,  but  merely  local  taxes,  and  if  en- 
forced within  each  of  the  inferior  jurisdictions  accord- 
ing to  some  uniform  rule,  the  objection  here  urged 
could  have  no  force,  for  it  seems  to  be  well  settled 
that  this  rule  of  uniformity  is  fully  satisfied  if  duly 
observed  within  each  jurisdiction  for  whose  use  the 
taxes  are  levied;  state  taxes  uniform  throughout  the 
state,  county  taxes  throughout  the  county,  city  taxes 
throughout  the  particular  city,  etc.,  being  all  that  is 
.required,  although  levied  under  a  general  law  of  the 
state. 
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In  Youngblood  v.  Sexton^  32  Mich.,  406,  the  principal 
question  was  as  to  the  validity  of  an  act  for  the  taxa- 
tion of  liquor  traffic.  It  was  objected  that  it  violated 
a  provision  of  the  constitution  of  that  state,  which  re- 
quired all  specific  state  taxes,  except  those  received 
from  certain  mining  companies,  to  be  applied  "in  pay- 
ing the  interest  on  the  primary  school,  university,  and 
other  educational  funds,  and  the  interest  and  principal 
of  the  state  debt,"  etc.  But  by  the  act  in  question  the 
taxes  were  appropriated  "  to  the  use  of  the  towns,  vil- 
lages, and  cities  in  which  the  business  taxed  was  carried 
on."  The  court  held  that  although  levied  in  pursu- 
ance of  a  general  law  of  the  state,  it  was  not  a  state 
tax  within  the  meaning  of  the  constitution.  Being 
put  to  the  use  of  the  community  which  paid  it,  it  was 
in  no  proper  sense  anything  more  than  a  local  tax,  and 
that  the  constitutional  requirement  of  uniformity  was 
satisfied  by  the  tax  being  levied  upon  all  dealers  alike, 
without  discrimination  on  account  of  the  amount  of 
business  done.  See  also  upon  this  point:  Commis- 
sioners of  Oltawa  Co,  v.  Nelson^  19  Kans.,  234.  Re- 
ported in  27  Am.  Reports,  101.  City  of  New  Orleans 
v.  Kaufwariy  29  Am.  Reports,  828,  and  29  La.  Ann. 
283.  State  r.  Rolle,  31  Am.  Reports,  234,  and  30  La. 
Ann.  991.  From  these  authorities  it  would  seem  that 
even  if  the  exaction  of  this  money  were  to  be  regarded 
as  a  species  of  taxation  simply,  the  constitutional  rule 
of  uniformity  would  not  be  broken  so  long  as,  within 
the  particular  district,  no  discrimination  is  made  in  the 
amounts  required  from  persons  applying  for  licenses. 

But  do  these  license  moneys  fall  within  the  purview 
of  the  provision  of  the  constitution  above  quoted?  It 
is  strenuously  insisted  by  counsel  for  the  plaintiff  in 
error  in  their  brief,  and  was  in  oral  argument  at  the 
bar,  that  they  do,  and  many  authorities  were  cited  as 
sustaining  that  view,  the  more  prominent  of  which  we 
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will  now  notice  very  briefly:  The  first  case  in  tho 
order  of  citation  is  that  of  Ward  v.  3Tari/land,  12  Wall., 
418,  wherein  it  appears  that,  by  a  state  statute,  resi- 
dent traders  were  required  to  take  licenses  and  pay 
therefor  from  twelve  to  one  hundred  and  fifty  dollars, 
according  to  a  sliding  scale,  with  reference  to  stock  in 
trade.  K'on-rcsident  traders  were  required  to  pay 
three  hundied  dollars  annually  for  the  same  privilege. 
It  was  held  that  the  exaction  was  a  tax,  and  that  llie 
distinction  made  between  resident  and  non-resident 
traders  rendered  the  law  repugnant  to  Sec.  2,  Art.  4 
of  the  constitution  of  the  United  States.  In  this 
case  the  exaction  was  clearly  a  tax,  and  nothing  else, 
as  the  purpose  of  the  law  was,  not  regulation,  but  the 
raising  of  revenue  alone. 

The  next  case,  that  of  Essex  v.  Barber,  7  N.  J.  L.,  64, 
is  one  in  which  it  appears  that,  in  the  incorporation  of 
certain  towns,  power  was  given  them  to  license  inn- 
keepers under  certain  restrictions.  Afterwards  a  gen- 
eral act  was  passed  giving  power  to  the  several  county 
authorities  to  license  inn-keepers,  and  also  to  tax 
them  from  ten  to  seventy  dollars,  according  to  certain 
regulations.  The  regulations  about  the  power  to  li- 
cense were,  that  iimkeepers  should  be  recommended 
by  certain  persons;  that  their  licenses  should  be  for 
only  one  year;  that  they  should  enter  into  recogni- 
zance with  surety,  etc.  The  regulations  surrounding 
the  power  to  impose  the  tax  respected  the  situation 
and  advantages  of  the  place  for  an  inn;  the  limita- 
tions of  the  amount;  the  paying  down  of  the  money, 
and  the  way  it  should  be  appropriated.  The  last 
named  act  also  contained  a  provision  that  nothing  con- 
tained therein  should  "affect  the  rights,  powers,  priv- 
ileges,  and  immunities  given  and  granted  by  law  to 
any  city  or  town  corporate,  relative  to  the  licensing  of 
inns  and  taverns,"  they  "conforming  to  the  directions. 
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and  being  subject  to  the  limitations,  restrictions,  and 
provisions  herein  contained,  and  given  to  the  courts  of 
general  quarter  sessions  of  the  peace  in  the  several 
counties  of  the  state."  Under  these  provisions  it  was 
held  that  there  was  a  radical  difterence  between  the 
power  given  to  cities  and  that  given  to  counties,  and 
that  the  former  had  no  power  to  tax. 

In  Kip  V.  The  City  of  Paierson,  26  K  J.  L.,  298,  an 
ordinance  of  the  city  required  all  persons  who  sold  hay 
or  other  produce,  and  delivered  the  same  within  the 
city,  to  pay  a  fee  of  five  cents.  This  was  held  to  be  an 
unwarranted  and  unreasonable  exercise  of  the  power 
to  regulate  the  police  of  the  city,  and  unauthorized  by 
the  charter.  This  was  a  question  solely  of  municipal 
power. 

In  Miyor,  etc.,  v.  Second  Ave.  R.  R.  Go.,  82  N*.  Y.,  261, 
it  was  held  that  an  ordinance  imposing  a  license  duty 
upon  city  curs, /or  revalue  purposes  orUy,  was  not  an  or- 
dinance for  police  and  internal  government.  Of  this 
ordinance  the  court  said:  "There  is  nothing  for  the 
railroad  corporation  to  do  but  to  pay  the  mayor  the 
su!n  of  fifty  dollars  annually  for  each  car,  and  receive 
in  return  a  license  or  certificate  that  the  money  haa 
been  paid.  The  ordinance  imposes  no  duties  to  be  ob- 
served by  the  company  or  its  servants,  but  the  single 
act  of  paying  the  money.  It  prescribes  no  regulations 
in  regard  to  the  size,  dimensions,  comfort,  and  clean- 
liness of  the  cars,  the  speed  at  which  the  same  shall  bo 
run,  the  manner  of  receiving  and  discharging  passen- 
gers, their  numbers  and  names,  and  the  stations  at 
which  they  shall  stop.  Regulations  of  police  are  reg- 
ulations of  internal  or  domestic  government,  forbid- 
ding some  things,  and  enjoining  the  performance  of 
others,  for  the  security  an'l  protection  and  to  promote 
the  happiness  of  the  governed.  The  only  act  enjoined 
by  the  ordinance  in  question  is  the  payment  of  the 
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fi%  dollars,  and  the  only  act  which  it  forbids  is  the 
ninningof  the  cars  without  the  payment  of  the  money.'* 
We  quote  thus  largely  from  the  opinion  in  this  case> 
for  the  reason  that  it  draws,  very  clearly,  the  real  dis- 
tinction that  exists  between  an  exaction  of  money  as  a 
tax  merely  for  revenue  purposes,  and  one  which  is  but 
an  incident  to  regulation.  Very  clearly  in  that  case 
the  provisions  of  the  ordinance  in  question  were  sim- 
ply of  a  iiscal  character,  and  for  the  purpose  of  replen. 
ishing  the  corporation  treasury,  and  not  regulations  of 
police,  prescribing  and  enforcing  rules  of  action  or  con- 
duct for  the  good  order  and  benefit  of  society. 

The  case  of  Commxjnwealih  v.  Stoddery  2  Gush.,  662, 
concerned  a  certain  ordinance  of  the  city  of  Boston 
relative  to  hacks,  coaches,  omnibuses,  etc.,  requiring 
them  to  be  licensed,  and  exacting  in  payment  therefor 
from  one  to  twenty-five  dollars.  This  ordinance  was 
passed  under  a  provision  of  a  statute  entitled,  "An  act 
to  prevent  obstructions  to  the  streets  of  cities,  and  to 
regulate  hackney  coaches  and  other  vehicles,"  which 
provided  that  the  mayor  and  alderipen  of  any  city 
should  "have  power,  from  time  to  time,  to  make  and 
adopt  such  rules  and  orders  as  to  them  shall  appear 
necessary  and  expedient  for  the  due  regulation  in  such 
city  of  omnibuses,  hackney  coaches,"  etc.,  "  used  or 
employed  wholly  or  in  part  in  such  city,  whether  by 
prescribing  their  routes  and  places  of  standing,  or  in 
any  other  manner  whatsoever."  The  court  held,  first, 
that  the  exaction  of  money  for  a  license  was  unaiUhor^ 
ized;  and,  second,  that  as  to  persons  residing  out  of  the 
city,  and  running  carriages  into  the  city  and  back 
again,  for  the  conveyance  of  passengers,  there  was  no 
authority  under  the  law  to  exact  even  the  taking  of  a 
license. 

In  3I(7i/s  V.  Cincinnati^  1  Ohio  St.,  268,  it  was  decided 
that  "the  sum  demanded  for  a  license  to  pursue  an 
?8 
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employment,  token  used  as  a  m&ins  of  supplying  the  pvb- 
He  treasury^  is  a  tax  on  such  employment,"  And  also, 
that  under  an  authorization  **  to  prevent  forestalling 
the  markets,  and  huckstering  therein,"  the  city  coun- 
cil could  not  embrace  as  hucksters  persons  not  falling 
within  the  accepted  meaning  of  that  term.  This  is  all 
there  is  of  that  ease. 

In  SL  Louis  t\  Boatmans^  Lis.  Q).,  47  Mo.,  150,  the 
court,  while  holding  that  where  a  city  is  simply  au- 
thorized to  license,  it  cannot  also  tax  the  licensee,  said: 
"  The  words  ^to  license^  may  imply  the  power  to  tax^  when 
such  is  the  manifest  intention^  but,  taken  disconnected  and 
alone,  they  will  not  generally  confer  that  authority." 
In  this  case  the  power  conferred  by  the  charter  was  to 
license  and  tax  grocers,  horse  railroad  cars,  hackney 
carriages,  theatrical  and  other  exhibitions,  shows,  and 
amusements,  billiard  tables,  etc.,  and,  in  the  same  con- 
nection, simply  to  license  insurance  companies.  The 
court  was  of  opinion  that  these  provisions  being  found 
in  the  same  8e<;tion  showed  that  the  mind  of  the  law- 
giver was  directed  to  the  subject,  and  that  the  power 
to  tax  was  given  where  it  was  intended  to  be  exercised, 
and  that  it  was  withheld  where  it  was  not  so  expressed. 

In  Collins  v.  Louisville^  2  B.  Monroe,  134,  the  authority 
given  to  the  city  was:  "  To  appoint  measurers  of  lime, 
and  coal,  and  wood,  brought  to  the  town  for  market, 
by  land  or  water,  and  sold  therein,  and  to  affix  a  rea- 
sonable allowance  to  such  measurer,  and  to  make  such 
regulations  as  may  bo  necessary  and  proper  for  carry- 
ing the  same  into  effect,  and  to  inflict  penalties  for  the 
broach  of  such  regulations."  It  appears  that  under 
this  authority  it  was  ordained  that  the  seller  of  coal 
brought  to  the  city  by  water  should  pay  a  half  cent 
per  bushel  for  what  was  sold  and  delivered  in  carts, 
and  a  quarter  of  a  cent  for  what  was  sold  in  bulk  upon 
the  boat.     And  the  measurer  was  required  to  pay  the 
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proceeds  of  his  measureraents,  less  certain  expenses, 
into  the  city  treasury,  and  to  receive  for  his  compensa- 
tion one-fourth  of  the  amount  collected.  The  courts 
very  properly  as  we  think,  said  that,  from  the  ordi- 
nances and  facts  stated,  it  seemed  too  plain  to  admit 
of  doubt  that  this  was  **a  tax  upon  coal,  not  merely 
for  the  purpose  of  defraying  the  expenses  of  measure- 
ment, but  principally  and  substantially  for  the  purpose 
of  raising  revenue  from  that  article,  which,  after  pay- 
ing the  expenses  of  measurement,  shall  go  into  the 
general  fund  of  the  city.  None  of  the  ordinances  con- 
tain the  slightest  evidence  that,  in  fixing  the  price  to 
be  paid  upon  each  bushel  of  coal  measured  or  sold, 
any  reference  whatever  is  had  to  the  actual  or  proba- 
ble expense  of  measurement;"  and  held  the  exaction 
to  be  unwarranted. 

In  Wendover  v.  The  City  of  Lexington^  15  B.  Monroe, 
258,  it  appeared  that  the  legislature  had  authorized 
the  corporate  authorities  to  require  "all  lottery  offices 
and  agencies  within  the  limits  of  the  city  to  take  out 
licenses,"  and  to  demand  "for  each  license  so  issued  a 
sum  not  exceeding  one  hundred  dollars."  In  constru- 
ing this  statute,  it  was  held  that,  as  to  lotteries  for 
which  the  state  had  received  no  bonus  in  authorizing 
the  scheme,  such  tax  was  lawful,  but  as  to  those  for 
which  a  bonus  had  been  received,  it  could  not  be  sus- 
tained. • 

Mason  v.  Trustees  of  Lancaster^  4  Bush.,  406.  In  this- 
case  it  was  simply  decided  that  the  trustees  of  Lancas- 
ter, being  duly  authorized  by  act  of  the  legislature, 
might  license  taverns,  and  exact  a  tax  therefor  not  ex- 
ceeding two  hundred  dollars  per  annum,  although  they 
had  paid  for  the  same  period  both  a  United  States  and 
state  license  tax. 

Kniper  v.  LouisuiUey  7  Bush.,  599,  is  also  one  in  which 
a  delegated  power  was  involved.     It  simply  holds  that 
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a  power  delogated  to  a  city  by  the  legislature  must  be 
strictly  followed.  Such  is  the  rule  which  the  courts 
generally  apply.  In  this  case  it  appeared  that  the  city 
of  Louisville,  being  authorized  by  its  charter  to  require 
each  brewer  or  distiller  to  take  a  license,  and  to  exact 
not  less  thun  fifty,  nor  more  than  five  hundred  dollars 
therefor,  and  also  "  to  grade,  class,  and  fix  the  rate  of 
license  within  the  minimum  and  maximum  amounts 
designated,"  passed  an  ordinance  requiring  brewers  to 
pay  one-tenth  of  one  per  cent  on  the  amount  of  liquor 
manufactured,  and  that  each  one  should  pay  at  least 
fifteen  dollars  per  annum.  This  ordinance  was  held  to 
be  invalid  for  the  reason  that  the  rate  thcreb}'  estab- 
lished was  not  kept  within  the  minimum  and  maxi- 
mum amounts  fixed  by  the  legislature. 

The  case  of  Youfighlood  v.  Sexton  before  referred  to,  on 
the  question  of  uniformity,  is  cited  upon  the  point  we 
are  now  considering.  It  appears  that  the  constitution 
of  Michigan  provided  that  "the  legislature  shall  not 
pass  any  act  authorizing  the  grant  of  license  for  the 
sale  of  ardent  spirits  or  other  intoxicating  liquors." 
The  court,  in  construing  this  provision,  decided  that 
the  tax  was  not  a  license ;  that  whether  taxed  or  not, 
the  traffic, not  being  prohibited,  was  legal.  And,  quot- 
ing from  the  language  of  Mr.  Justice  Manning  in  the 
case  of  C/u'lnrs  i\  The  People^  11  Mich.,  43,  the  court 
said:  "The  object  of  la  license  is  to  confer  a  right 
that  does  not  exist  without  a  license."  Within  this 
definition,  a  mere  tax  upon  the  traffic,  unless  its  pay- 
ment confers  some  right  that  otherwise  would  not  have 
existed,  call  in  no  sense  be  properly  called  a  license. 
In  this  case  it  seems  that  the  very  act  which  imposed 
the  tax  repealed  a  prior  law  which  forbade  the  traffic 
and  declared  it  illegal. 

Another  case  cited  on  this  point  is  that  of  ChUoers  p. 
T7ie   People^  just   referred   to.     The   subject  of  con- 
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troversy  in  tliis  case  was  an  ordinance  of  the  city  of 
Detroit,  by  which  ferries  plying  between  that  city  and 
the  Canada  shore  were  charged  twenty-live  and  fifty 
dollars,  according  to  a  specified  scale,  for  license,  and 
it  was  claimed  against  the  ordinance  that  such  exaction 
was  taxation,  and  unconstitutional.  But  the  court  in 
its  opinion  said :  "  It  is  not  a  tax  within  the  meaning 
of  that  term  in  the  constitution.  It  is  a  price  paid  for 
a  franchise,  or  public  right  vested  in  an  individual." 
It  is  diflicult  to  see  how  this  case,  especially,  can  be  re- 
lied on  to  support  the  theory  contended  for,  that  licens- 
ing under  our  law  ia  taxation,  and  within  the  operation 
of  the  constitutional  provision  above  quoted. 

In  State  v.  llohokm,  33  N.  J.  L.,  280,  the  charter  of 
lloboken  authorized  the  city  "to  regulate  the  building 
of  vaults,  and  the  laying  of  water  and  gas  pipes  in  and 
under  the  streets."  Under  this  authority  an  ordinance 
was  passed,  assessing  applicants  for  the  privilege  of 
building  vaults  in  front  of  their  dwellings,  a  sum  of 
money,  and  it  was  held  not  to  be  within  the  power 
con  1  erred  by  the  charter,  nor  within  the  usual  police 
powers  given  to  corporations  for  the  maintenance  of 
peace  and  good  order,  and  was  therefore  void. 

We  have  thus  alluded,  as  briefly  as  practica  'e,  to 
all  the  principal  authorities  cited  in  support  o  the 
claim  that,  within  the  purview  of  the  constitution  the. 
money  exacted  for  a  license  to  traffic  in  intoxicating 
liquors,  under  our  law,  is  a  tax,  and  must  therefore  be 
imposed  by  a  uniform  rule.  By  turning  to  these  cases 
it  will  be  found  that,  with  perhaps  one  or  two  excep- 
tions, the  question  in  each  of  them  concerned  the  pow- 
er of  corporate  authorities,  under  the  charter  or  law 
by  which  they  were  governed,  to  require  the  payment 
of  money  for  a  license  to  engage  in  some  particular 
business,  or  to  do  some  particular  thing  otherwise  pro- 
Inbitcd,  and  made  illegal.    And  the  holding  in  each  of 


660   SUPREME  COURT  OF  NEBRASKA, 

Piculer  y.  The  State. 

tbem  but  conforms  to  the  general  rule  that,  to  justify 
such  requirement,  the  power  to  make  it  must  have  been 
granted  by  the  legislature  to  the  corporation.  And  we 
think  it  will  be  further  noticed  that,  although  in  sev- 
eral instances  such  exactions,  where  unauthorized,  are 
regarded  and  spoken  of  as  being  in  legal  effect  taxation, 
as  they  clearly  are,  in  not  a  single  one  where  the  author- 
ity to  impose  them  had  been  given  are  they  held  to  fall 
within  the  general  taxing  power  of  the  state,  but  within 
the  ample  power  of  police  regulation,  as  was  done  in 
the  above  mentioned  case  of  Chilcers  v.  The  People. 
.  By  the  constitution  of  this  state,  the  legislature, 
within  certain  specified  inhibitions  and  limitations,  is 
invested  with  full  legislative  power.  And  this  power 
includes,  as  no  one  will  deny,  that  of  police  regula- 
tion, which  being  neither  defined  nor  specially  limited, 
is  practically  left  by  the  constitution  to  legislative  dis- 
cretion, so  long  as  no  right  secured  by  that  instrument 
is  encroached  upon.  Taxation  is  also  a  legislative 
power,  and  is  specifically  mentioned  in  the  constitu- 
tion, but  always  in  connection  with  the  subject  of  rev- 
enue, for  the  support  of  the  government  generally,  or 
some  particular  department  or  branch  of  it  And  it 
is  in  such  connection  that  we  find  the  requirement  of 
uniformity.  This  being  so,  we  are  led  to  conclude 
that  this  constitutional  injunction  has  reference  solely 
to  taxation,  pure  and  simple,  according  to  the  com- 
monly accei)ted  meaning  of  that  terra,  for  the  purpose 
of  revenue  merely,  and  not  those  impositions  made,  in- 
cidentally, under  the  police  power  of  the  state,  exerted 
either  directly  or  by  delegation,  as  a  means  of  con- 
straining and  regulating  what  may  be  regarded  as  a 
pernicious  or  offensive  act  or  business.  And  in  this 
view  we  have  the  support  of  many  adjudged  cases,  a 
few  of  which  only  will  be  referred  to. 

In  Bahr  v.  The  City  of  Cincinnati,  11  Ohio  State,  534, 
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it  is  said  that,  "  a  charge  for  a  license  may  be  made  in 
view  of  the  special  inconvenience  and  expense  to  the 
government  for  the  benefit  of  the  individual  who  asks 
for  the  license.  Things  licensed  may  be  such  as  should 
only  be  permitted  under  the  regulation  or  supervision 
of  public  functionaries.  The  tax  or  charge  may  have 
reference  to  such  regulation,  or  supervision.  *  *  * 
The  burden  thus  devolved  on  public  officials,  requiring^ 
perhaps  an  increase  of  their  number,  or  compensation, 
*  *  *  may  juatly  authorize  a  charge  beyond  the 
mere  expense  of  filling  up  a  blank  license." 

And  in  Thompson  v.  The  State^  16  Ind.,  449,  it  was 
decided  that  a  license  fee  of  fifty  dollars  for  the  sale  of 
liquor,  was  not  a  tax  within  the  meaning  of  the  con- 
stitutional provision  requiring  a  uniform  rate  of  taxa- 
tion, which  related  to  the  general  levy  alone.  In  the 
words  of  the  opinion :  "  Taxation  was  not  the  object 
of  imposing  it"  (the  license  fee)  "and  the  legislature 
was  not  bound  to  appropriate  the  proceeds  to  any  ob- 
ject for  which  the  state  is  forbidden  to  raise  money  by 
local  or  special  taxation.  It  was  imposed  in  the  exer- 
cise of  the  rightful  police  power  of  the  state,  and  is  an 
incident  of  a  legitimate  police  regulation.  Hence  it 
is  not  within  the  prohibition  *  *  *  of  the  consti- 
tution," against  "local  and  special  taxation  for  state 
purposes."  To  the  same  effect  is  The  Bank  v.  The 
City  of  New  Albany,  11  Ind.,  139. 

The  Board  of  Trustees  of  Falmouth  v.  Watson^  5  Bush., 
660,  is  an  instructive  case  on  this  point.  It  appears 
that,  by  legislative  grant,  the  board  of  trustees  of  Fal- 
mouth were  given  "the  exclusive  control  and  right  to 
grant  licenses  for  the  sale,  by  retail,  of  all  spirituous, 
vinous,  and  malt  liquors  within  said  town,  or  within 
one  mile  of  said  town,"  and  the  sale  of  such  liquors 
without  such  license  was  prohibited.  It  was  contended 
that  the  statute  conferring  tliis  power  upon  the  trustees, 
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80  far  as  it  authorized  the  exaction  of  a  license  fee  out- 
side of  the  town,  was  within  the  interdiction  of  a  clause 
of  the  state  constitution,  which  provided  that  no  man's 
property  should  "be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives,  and  with- 
out just  compensation  being  previously  made  to  hira." 
The  court  said:  "Had  the  exercise  of  the  power  com- 
plained of  been  the  imposition  of  an  ordinary  tax 
merely  on  the  property  of  the  appellee,  situate  with- 
out the  corporate  limits  of  the  town,  for  raunici[>al 
purposes,  we  should  not  doubt  the  correctness  of  rhe 
objection;  or  even  if  the  exaction  of  the  sum  in  con- 
troversy, in  consideration  of  a  tnide  license,  had  boon 
made  for  local  revenue  purposes  alone,  thoui^h  not  in 
the  usual  form  of  taxation,  we  should  regard  it  as 
within  the  constitutional  prohibition;  for  the  legisla- 
ture could  not  delegate  to  the  corporation  the  right  to 
either  license  for  a  compensation  or  tax  a  privilege  to 
bo  enjoyed  beyond  its  limits,  except  as  a  police  regula- 
tion, having  reference  to  the  comfort,  safety,  and  wel- 
fare of  society  within  its  local  jurisdiction.  But  in 
our  opinion  the  exaction  of  a  fee  of  one  hundred  dol- 
lars for  the  privilege  of  vending  ardent  spirits,  in  such 
proximity  to  the  town  as  to  render  its  exercise  liable 
to  afPict  the  good  order  or  peace  of  the  local  commu- 
nity, did  not  infringe  any  constitutionJil  right  of  the 
apY)cllcc.  The  privilege  granted  to  him  was  one  which 
public  policy  requires  should  be  subjected  to  such  legal 
restraints  and  regulations  as  will,  as  far  as  practicable, 
prevent  its  abuse  to  the  detriment  of  society.  The 
legislature  having  the  power  to  do  this,  properly  dele- 
gated that  power  to  the  local  government  of  the  com- 
munity immediately  interested." 

In  the  case  of  The  People  i\  Thurber,  18  HI.,  664,  the 
court,  in  considering  the  eftect  of  a  provision  of  the 
constitution  of  that  state  which  requires  that  the  mode 
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of  levying  taxes  should  be  by  valuation,  "so  that  every 
]»erson  shall  pay  a  tax  in  proportion  to  the  valuation 
of  the  property  which  he  or  she  may  have  in  his  or  her 
possession,"  and  whether  it  applied  to  a  certain  license 
law,  said:  "It  has  never  been  doubted  that  the  word 
tax  as  here  used  means  the  tax  which  is  imposed  on  a 
person  on  account  of  the  property  which  he  has,  and 
has  never  been  held  to  deprive  the  legislature  of  the  ^ 

power  to  inhibit  persons  from  exercising  certain  call- 
ings, franchises,  or  privileges  without  a  license  or  au- 
thority for  so  doing,  which  they  may  withhold  entirely, 
or  until  pecuniary  compenpation  shall  be  paid  into  ei- 
ther the  state,  or  some  town,  city,  or  county  treasury/' 
And  in  City  of  East  St.  Louis  v.  Wehrung,  46  Id.,  392,  it 
is  said  to  be  settled  that  "a  license  is  not  a  tax  in  the 
constitutional  meaning  of  that  term."  These  cases 
seem  to  be  directly  in  point,  that  a  license  fee  proper 
is  not  a  tax  as  ordinarily  understood. 

In  Andei'son  t\  The  Kerns  Draiimg  Co.^  14  Ind., 
199,  the  court,  in  construing  a  constitutional  provision 
which  declared  that  the  legislature  shall  provide  for  a 
"  uniform  and  equal  rate  of  assessment  and  taxation," 
held  that  it  did  not  apply  to  certain  local  taxes  levied 
for  draining  purposes,  and  said  that  "it  did  not  pro- 
hibit indirect'  taxation  by  way  of  licenses  upon  partic- 
ular pursuits.  Such  indirect  taxation  may  be  made 
effectual  as  a  police  regulation."  And  in  Bright  r. 
McCidlom/h,  Treas.,  etc.,  27  Id.,  223,  it  is  said  that  this 
constitutional  provision  is  a  "restriction  upon  the  oth- 
erwise discretionary  powers  of  the  legislature,  and 
prescribes  the  rule  for  its  government  in  authorizing 
the  levy  of  taxes,  and  it  must  be  governed  by  that 
rule,  whether  the  levy  be  for  the  state  at  large,  or  for  a 
minor  subdivision.  Indirect  taxes,  imposed  not  merely 
for  the  purposes  of  revenue,  but  in  a  restraint  of  a  par- 
ticular business  or  calling,  or  as  a  license  on  particular 
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pursQits,  or  as  a  mere  police  regulation,  do  not  <H»nie 
within  the  spirit  or  meaning  of  the  provision  of  the 
constitution  referred  to."  To  the  same  eftect  are  Cbm- 
missioners  of  Ottawa  Co.  r.  N€ls<m/27  Am.  Repts.,  101, 
and  Ash  v.  The  People,  11  Mich.,  847. 

Many  other  cases  of  like  import  are  at  hand  and 
might  be  referred  to,  but  these  are  enough  to  show 
that  the  idea  of  a  license  fee  or  imposition  not  being 
within  the  ordinary  or  constitutional  signification  of 
of  the  word  "  tax  "  is  no  new  doctrine  evolved  now  for 
the  first  time  by  this  court  to  meet  an  exigency  of  this 
ease,  but  that  it  is  a  well  understood  rute  which  the 
courts  have  constantly  applied  in  dealing  with  ques- 
tions similar  to  the  one  we  are  now  considering.  To 
our  minds  it  is  clear  that  the  restriction  relied  on  has 
no  proper  application  to  this  case,  and  that  the  author- 
ity given  by  the  act  regulating  the  sale  of  spirituous 
liquors,  is  but  a  proper  exercise  of  the  police  power  of 
the  state,  of  which,  by  the  constitution,  the  legislature 
is  made  the  sole  custodian  and  dispenser,  and  not  an 
exercise  of  the  power  of  taxation.  That  regulation  of 
a  traffic,  believed  by  the  legislature  to  be  pernicious 
in  its  eflfects  upon  society,  and  not  the  raising  of  reve- 
nue merely,  is  the  chief  design  of  the  act,  it  would  seem 
no  man  of  intelligence  can  doubt,  who  reads  it  It 
will  be  seen  that  a  license  cannot  go  out,  as  a  matter 
of  course,  to  whoever  may  apply,  on  payment  of  the 
required  fee,  but  only  when  "deemed  expedient"  by 
the  oflicers  having  the  matter  in  charge,  and  on  "the 
application  by  petition  of  thirt}- resident  freeholders  of 

*  *  *  *  the  precinct  where  the  sale  of  such 
liquor  is  proposed  to  take  place,  setting  forth  that  the 
applicant  is  a  man  of  respectable  character  and  stand- 
ing, and  a  resident  of  this  state,  and  praying  that  a  li- 
cense may  be  issued  to  him."  Sec.  1  of  the  act,  chap. 
60,  Conip.  Statutes,  833. 
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Section  two  provides  that  before  any  action  shall  be 
taken  on  such  application  at  least  two  weeks  notice 
must  be  given,  "  when,  if  there  be  no  objection  in 
writing  made  and  filed  ♦  ♦  ♦  and  all  other  provis- 
ions'* (of  the  law)  "have  been  fully  complied  with, 
it  may  be  granted."  If,  however,  there  be  any  objec- 
tion or  protest  filed,  a  hearing  for  the  determination 
of  the  matter  is  provided  for  by  the  next  two  sec- 
tions, and  if  it  be  proved  that  the  applicant  has  vi(v 
lated  any  provision  of  the  act  within  the  space  of  one 
year,  or  that  any  former  license  to  him  has  been  re- 
voked for  any  misdemeanor  against  the  laws  of  this 
state,  then  the  license  shall  be  refused.  Section  six 
provides  that  before  the  license  shall  be  granted  the 
applicant  must  give  a  bond  to  the  state  with  sureties 
in  the  penal  sum  of  five  thousand  dollars,  "condi- 
tioned that  he  will  not  violate  any  of  the  provisions  of 
this  act,  and  that  he  will  pay  all  damages,  fines,  and 
penalties,  and  forfeitures  which  may  be  adjudged 
against  him  under  provisions  of  this  act." 

Among  the  more  prominent  matters  of  regulation 
we  find  that  by  section  eight,  "  Every  person  licensed 
as  herein  provided,  who  shall  give  or  sell  *  ♦  any 
intoxicating  drinks  to  any  minor,  apprentice,  or  serv- 
ant, under  twenty-one  years  of  age,  shall  forfeit  and 
pay  for  each  oftense  the  sum  of  twenty-five  dollars." 
By  section  ten,  the  sale  to  Indians,  insane  persons, 
idiots,  and  habitual  drunkards,  is  prohibited  under  a 
penalty  of  fifty  dollars.  Section  eleven  provides  that 
"All  persons  who  shall  sell  or  give  away  upon  any 
pretext,  malt,  spirituous,  or  vinous  liquors,  or  any 
intoxicating  drinks,  without  having  first  complied 
with  the  provisions  of  this  act,  and  obtained  a  license 
as  herein  set  forth,  shall  for  each  oftense  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall   be   fined   not  less   than   one  hundred   dollars, 
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and  not  more  than  five  hundred  dollars,  or  be  ira- 
prisdned  not  to  exceed  one  month  in  the  county  jail, 
and  shall  be  liable  in  all  respects  to  the  public  and  to 
individuals,  the  same  as  he  would  have  been  had  he 
Cfiven  bond  and  obtained  license  us  herein  provided." 
Section  thirteen  prohibits  the  sale  of  adulterated 
liquors,  and  provides  a  penalty  of  one  hundred  dollars 
for  each  oflense.  Section  fourteen  prohibits  the  sale  .or 
giving  away  of  such  liquors  on  election  days  and  Sun- 
days, under  a  penalty  of  one  hundred  dollars  for  each 
offense.  Section  fifteen  provides  that  "  The  person  so 
licensed  shall  pay  all  damages  that  the  community  or 
individuals  may  sustain  in  consequence  of  such  traffic; 
he  shall  support  all  paupers,  widows,  and  orphans,  and 
the  expenses  of  all  civil  and  criminal  prosecutions 
growing  out  of,  or  justly  attributed  to  his  traffic  in  in- 
toxicating drinks.''  Section  seventeen  gives  a  right  of 
action  to  counties  and  cities  for  the  support  of  persons 
pauporizod  by  intoxication,  against  those  causing  it  by 
the  sale  or  gift  of  liquor.  Section  twenty-nine  makes 
it  the  duty  of  venders  "of  malt,  spirituous,  or  vinous 
liquors,  under  the  provisions  of  this  act,  to  keep  the 
windows  and  doors  of  their  respective  places  of  busi- 
ness unobstructed  by  screens,  blinds,  paint,  or  other 
articles,"  and  the  faihire  to  do  so  is  made  a  misde- 
meanor, subjecting  the  offender  to  a  fine  of  not  less  than 
twenty-five  dollars,  or  imprisonment  in  the  county  jail 
not  less  than  ten  days,  or  both,  at  the  discretion  of  the 
court,  and  the  forfeiture  of  his  license. 

There  are  other  matters  of  regulation  in  this  act, 
but  these  will  answer  our  present  purpose,  which  is  to 
sliow  that,  although  a  large  license  .feeis  required,  the 
conclusion  is  irresistible,  that  the  leading  motive  of 
the  legislature  in  enacting  the  law  could  not  have  been 
the  raising  of  revenue,  but  rather  to  thoroughly  regu- 
late, and  as  far  as  practicable  suppress  a  traffic,  the 
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tendency  of  which  was  believed  to  be  productive  of 
pauperism,  vice,  misery,  and  crime,  to  tlie  great  injury 
of  the  people  of  the  state  at  large,  and  especially  of  the 
particular  locality  where  it  is  carried  on.  If  revenue 
merely  from  such  traffic,  and  not  regulation,  had  been 
the  object  of  this  law,  it  is  not  at  all  probable  that 
those  desiring  to  engage  in  it  would  have  been  met 
by  the  many  discouraging  embarrassments  which  are 
here  thrown  in  their  way. 

It  is  further  claimed  that  the  constitution  is  violated 
by  sec.  4  of  the  act,  in  providing  for  an  appeal  to  the 
district  court  from  the  decision  of  the  county  bonrd. 
As  we  understand  this  provision,  an  appeal  is  allowed 
only  from  a  decision  of  the  board  upon  the  question 
of  whether  the  applicant  for  a  license  has  been  guilty 
of  a  violation  of  any  of  the  provisions  of  the  act  within 
one  year;  or  whether  any  former  license  issued  to  him 
has  been  revoked  for  a  misdemeanor  against  the  laws 
of  this  state,  and  not  from  their  decision  as  to  the  ad- 
visability of  licensing  the  traffic  at  all..  The  determi- 
nntion  of  this  latter  question  seems  to  be  left  by  the 
first  section  to  the  sole  discretion  of  the  board  of  com- 
missioners in  counties,  and  to  the  municipal  authori- 
ties in  cities  and  villages. 

Another  objection  urged  to  this  law  is  that  sec. .18 
is  a  violation  of  sec.  6,  art.  I  of  the  constitution,  which 
guarantees  the  right  of  trial  by  jury.  We  fail  to  see 
any  merit  in  this  point.  The  section  complained  of 
simply  provides  what  effect  may  be  given  to  certain 
evidence  in  fixing  responibility  for  injurious  results  of 
intoxication.  We  think  it  is  competent  for  the  legis- 
lature to  do  this,  upon  the  same  principle  that  statu- 
tory effect  is  given  to  various  kinds  of  evidence,  such 
as  historical  works,  books  of  science  or  art,  entries, 
and  other  writings  of  persons  deceased,  books  of  ac- 
count, notarial  protests,  etc.    It  is  certainly  not  an  un- 
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usual  exercise  of  power  by  the  legislature,  and  as  to  it 
wc  know  of  no  constitutional  restrictiou.  The  effect 
of  this  provision  is  nothing  more  than  an  assertion  of 
what  shall  be  sufficient,  if  proved  to  the  satisfiiction 
of  the  court,  to  make  out  a  prima  facie  case.  No  de- 
cision is  cited  by  counsel  and  we  know  of  none  which 
sustains  thera  in  the  position  taken. 

Still  another  ground  of  alleged  unconstitutionality  j 

in  this  law  is,  that  sec.  28  confers  upon  justices  of  the 
peace  the  pardoning  power,  whereas  by  sec.  13,  art  V 
of  the  constitution,  it  can  bo  rightfully  exercised  only 
by  the  governor  of  the  state.     The  section  in  question 
makes  intoxication  a  misdemeanor,  and  affixes  as  pun- 
ishment therefor  a  fine  of  ten  dollars  and  costs  of  pros-  \ 
ecution,  or  imprisonment  in  the  county  jail  not  ex-  I 
ceeding  thirty  days.     And  it  provides  that  the  magis-  i 
trato  before  whom  a  conviction  is  had  may  remit  any 
portion  of  sucli  penalty  and  "order  the  prisoner  to  be 
discharged  upon  his  giving  information,  under  oath,  | 
stating  when,  where,  and  of  whom  he  received  the 
liquor  which  produced  the  intoxication,  and  the  name 
and  character  of  the  liquor  obtained." 

In  the  first  plaice  we  do  not  think  that  the  authority 
here  conferred  can  properly  be  classed  as  a  pardoning 
power.  It  is  not  of  the  character  of  that  given  by  the 
constitution  to  the  chief  magistrate  of  the  state.  It  is 
a  provision  of  the  law  excusing  an  act  which  it  makes  a 
misdemeanor,  upon  clearly  specified  conditions.  With- 
out these  conditions  are  strictly  complied  with,  the 
magistrate  has  no  power  to  relieve  the  accused  from 
any  part  of  the  penalty.  One  requirement  is  substi- 
tuted for  another.  Not  so,  however,  in  the  case  of 
pardon  under  the  provision  of  the  constitution.  In 
that,  full  power  is  given  to  the  governor,  and  he  may 
exercise  it  in  his  discretion,  and  for  such  reasons  as  to 
him  may  seem  sufficient     To  be  pardoned,  in  the 
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proper  sense  of  the  term,  is  not  a  right  given  for  a  coi^- 
sideration  to  the  individual  bj  the  legislature,  but  a  free 
gift  from  the  supreme  authority,  confided  to  the  chief 
magistrate,  and  to  be  bestowed  according  to  his  own 
discretion. 

The  only  remaining  ground  of  constitutional  objec- 
tion to  the  law  is,  that  it  arbitrarily  prohibits  the  sale 
of  liquors  within  a  strip  of  two  miles  around  an  incor- 
porated city  or  village,  while  it  naay  be  licensed  both 
within  and  without  that  limit.  This  provision  violates 
no  command  of  the  constitution.  It  is  general  in  its 
application  to  all  territory  of  the  state  falling  within 
such  description,  and  is  but  an  exercise  of  the  polic-o 
power  intrusted  to  the  legislature.  It  is  referable  to 
that  principle  which  enables  the  legislature  to  prohibit 
liquor  selling  on  Sundays  and  on  days  of  elections, 
or  within  the  vicinity  of  fairs,  camp-meetings,  and 
other  gatherings  of  the  people.  It  is  the  power  ex- 
erted by  the  legislature  of  Kontucky,  and  reeognizjl 
in  Board  of  Trustees  of  Falmouth  i\  Watson^  ante,  in  the 
provision  that  persons  engaged  in  the  retail  of  spirit- 
uous liquors  within  one  mile  of  an  incorporated  town 
must  have  a  license  to  do  so  from  the  proper  officers 
thereof,  although  already  licensed  by  the  county  au- 
thorities under  another  general  law  of  the  state. 

The  only  remaining  objection  to  the  judgment  to  be 
noticed  is,  the  alleged  error  of  the  court  in  ruling  from 
the  jury  the  license  issued  to  the  prisoner  under  a 
a  prior  statute,  since  repealed.  It  is  conceded  by 
counsel,  and  so  the  law  is,  that  it  is  competent  for  the 
legislature  to  revoke  a  privilege  given  by  a  license. 
The  citation  of  authorities  is  unnecessary  on  this  point. 
But  it  is  contended,  very  strenuously,  that  the  rejected 
license  had  not  been  annulled,  and  that  therefore  it 
ought  to  have  been  admitted  as  a  complete  defense  to 
the  charge  against  the  accused. 
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But  was  it  the  intention  of  the  legislature,  by  the  re- 
peal of  the  old  law  and  the  enactment  of  a  new  one,  to 
revoke  unexpired  licenses?  The  answer  to  this  ques- 
tion must  be  found  in  the  new  law,  by  which  the  repeal 
was  effected,  and  under  which  this  prosecution  origi- 
nated. Looking  to  it,  we  find,  first,  that  the  repeal 
was  absolute,  and  without  saving  terms,  which,  in  all 
probability,  would  not  have  been  entirely  omitted  hud 
it  been  intended  to  preserve  existing  license  privileges. 
While  it  may  be  conceded,  as  is  claimed  by  counsel, 
that  this  omission  of  an  aflSrmative  saving  provision 
will  not  of  itself  warrant  us  in  holding  that  the  legis- 
lature, by  the  mere  repeal  of  the  former  law,  intended 
the  revocation  of  such  privileges,  we  do  find  in  the 
body  of  the  new  law  satisfactory  evidence  of  such  in- 
tention. It  is  provided  by  sec.  11  that  "All  persons 
who  shall  sell  or  give  away,  upon  any  pretext,  malt, 
spirituous,  or  vinous  liquors,  or  any  intoxicating  drinks, 
without  having  firat  complied  with  the  provisions  of  this  act, 
and  obtained  a  license  as  herein  set  forth^  shall,  for  each 
ofiijnse,  be  deemed  guilty  of  a  misdemeanor,"  etc. 

This  act,  as  we  have  seen,  went  into  operation  on 
the  first  day  of  June,  1881,  and  by  the  above  provision 
the  entire  trailic  is,  by  the  most  expressive  .language, 
absolutely  prohibited,  except  by  persons  "having  first 
complied  with  the  provisions  of " — not  some  other  law, 
but  of — ^^this  act,"  Now  suppose,  for  instance,  that 
the  traffic  had  been  prohibited  as  above,  without  any 
provision  for  its  legalization  by  the  procurement  of  a 
license,  would  any  one  contend  that  effect  could  bo 
given  to  an  authority  granted  under  a  prior  statute? 
Very  clearly  not.  So  we  say  that,  the  prohibition  be- 
ing absolute,  except  upon  certain  specified  conditions, 
those  conditions  must  be  observed  or  the  traflic  is  ille. 
gal.     We  see  no  escape  from  this  conclusion. 

We  have  now  carefully  considered  all  of  the  objec- 
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tions  urged  to  the  enforcement  of  this  law,  and  find 
them  to  be  untenable.  Were  we  acting  in  the  capac- 
ity of  law-makers,  if  our  business  were  to  determine 
wliat  the  law  should  be  instead  of  what  it  is,  possibly 
as  to  the  point  last  noticed,  and  perhaps  some  others, 
we  might  believe  it  best  to  withhold  our  assent  until 
some  important  modifications  were  made.  We  might 
insist  that  privileges  granted  through  former  licenses 
should  be  protected,  or  at  least  not  entirely  disregarded 
by  the  new  law;  and  also  that  a  material  distinction 
be;  made  in  the  amounts  required  from  persons  selling 
all  kinds  of  intoxicating  liquors,  and  those  selling  alo 
or  beer  alone.  But  these  are  matters  purely  of  gov- 
ernmental policy,  intrusted  by  the  constitution  exclu- 
sively to  the  legislative  department  of  the  government, 
and  with  which  the  judiciary  have  not  the  slightest 
concern,  so  long  as  no  right  secured  by  the  paramount 
law  is  invaded,  except,  when  appealed  to,  to  uphohl 
and  enforce  the  properly  expressed  will  of  the  law- 
making power.     This  is  a  constitutional  and  valid  law. 

Judgment  affirmed. 


Maurice  Fitzgerald,   plaintiff  in  error,  v.  Tuk 
State  of  Nebraska,  defendant  in  error. 

Evidence:  dying  dkclarations.  Dj-ing  declarations,  to  be  ad- 
missible in  evidence,  must  be  made  under  a  sense  of  impending 
deaih.  But  it  is  unnecesstiry  that  the  deceased  should  have 
■tated  at  the  time  of  making  the  same  that  he  was  about  to 
die.  It  is  sufficient  if  this  state  of  mind  appears  from  other 
testimony. 

Error  to  the  district  court  for  Cass  county.     Tried 
below  before  Pound,  J. 
39 
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Sfim  JL  Chapman,  Willei  Pottingcr  aud  T.  M.  3Ior- 
quetty  for  tlio  plaintiff  in  error. 

No  brief  on  file. 

G  J.  DiUoorth,  Attorney  General,  for  the  state,  cited 
1  Qreenleaf  on  Evidence,  158.  State  r.  Wilsorij  24  Kan., 
189.  Hill's  case,  2  Gratt,  607.  Dunn  v.  State,  3  Pike, 
229.  Moore  v.  Slate,  12  Ala.,  764.  Starke^/  v.  People^ 
17  111.,  17.  Broohjield  v.  State,  1  Sneed,  215.  Bobbins 
V.  State,  8  O.  S.,  138,  163.  Kilpatrick  v.  Cdmm.,  7  Casey, 
199.    Young  v.  Comm.,  6  Bush,  Ky.,  313. 

Maxwell,  On.  J. 

The  plaintiff  was  indicted  for  the  murder  of  Daniel 
McXeill,and  convicted  of  manslaughter,  and  sentenced 
to  imprisonment  in  the  penitentiary  for  ten  years.  Ho 
now  prosecutes  a  writ  of  error  to  this  court.  A  large 
number  of  errors  are  assigned,  but  one  of  which  will  be 
considered. 

Objection  is  made  to  the  admission  of  the  dying 
declaration  of  Daniel  McNeill  as  evidence,  upon  the 
ground  that  it  does  not  appear  that  he  had  given  up  all 
hope  of  living  at  the  time  he  made  the  same.  From 
necessity,  the  dying  declaration  of  a  deceased  person  is 
admissible  in  evidence  where  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  circumstances  of 
the  death  are  the  subject  of  the  dying  declaration. 
The  rule  is  based  on  the  presumption  that  in  a  major- 
ity of  cases  there  will  be  no  other  equal  or  as  satisfac- 
tory proof  of  the  same  facts.  And  in  many  cases  it 
would  be  impossible  otherwise  to  fix  the  actual  com- 
mission of  the  crime.  But  the  fact  that  it  is  hearsay 
evidence;  that  there  is  no  opportunity  for  cross-ex- 
amination by  the  parties  against  whom  it  is  offered, 
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that  it  may  have  been  made  under  a  feeling  of  in- 
jury or  resentment  and  a  desire  to  place  the  worst  pos- 
sible construction  upon  the  conduct  of  the  accused, 
and  that  he  has  no  opportunity  to  ask  questions  tend- 
ing to  extenuate  his  conduct,  render  it  necessary  that 
such  declaration  should  be  received  only  in  cases  where 
a  sufficient  foundation  has  been  laid.  As  a  condition 
precedent  to  the  admission  of  such  declaration  there- 
,.fore,  it  must  be  made  to  appear  to  the  court  that  it 
was  made  under  a  sense  of  impending  death.  But  the 
deceased  need  not  state  at  the  time  of  making  the 
same  that  in  his  opinion  he  was  about  to  die.  Nor 
does  the  time  which  elapses  between  the  time  the 
declaration  was  made  and  the  death  of  the  declar- 
ant become  material,  provided  that  at  the  time  the 
declaration  was  made  he  believed  he  was  about  to  die. 
The  test  seems  to  be,  was  the  declaration  made  under 
a  sense  of  impending  death  ?  If  so  the  declaration  is 
admigsible  the  solemnity  of  the  occasion  being  coi  - 
sidered  by  the  law  as  creating  an  obligation  equal  to 
that  imposed  by  an  oath  in  court.  In  the  case  at  bar 
the  fatal  wound  was  given  on  the  eighteenth  of  Decem- 
ber, 1878,  and  death  occurred  on  the  first  of  January, 
1879,  and  the  dying  declaration  was  made  on  the  nine- 
teenth of  December,  1878.  Dr.  Root  testified  that  on 
the  day  of  the  shooting  he  was  called  to  examine  Mc- 
Neill and  found  him  in  a  prostrate  condition  and  en- 
tirely pulseless,  so  far  as  he  could  perceive.  John 
McXcill  testified  that  about  two  hours  before  the  dec- 
laration was  made  the  deceased  asked  for  a  drink  of 
water,  when  he  told  him  he  better  not  drink  too  much 
cold  water.  The  deceased  then  said  "  he  could  not  live 
but  a  little  while,  and  he  wanted  one  good  drink." 
Thomas  McNeill  testified  to  the  same  facts.  Allen  Mc- 
Neill testified  that  about  ten  o'clock  on  the  night  after 
the  shooting  occurred,  the  deceased  stated  to  him  and 
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also  to  his  mother  "  he  could  not  live  but  a  little 
longer."  It  appears  that  afterwards  and  on  the  day 
preceding  his  death,  the  deceased  expressed  a  hope 
that  he  might  recover.  The  testimony  shows  that  the 
wound  was  regarded  from  the  first  as  being  mortal, 
and  that  the  deceased  at  the  time  the  declaration  was 
made  regarded  it  as  such.  We  think  sufficient  proof 
was  offered  to  show  that  the  declaration  was  made 
under  a  sense  of  impending  death.  It  is  not  necessary 
that  the  deceased  should  have  declared  such  to  be  the 
case  at  the  time  he  made  the  declaration,  but  that 
fact  may  be  proved  by  circumstances  as  in  other  cases. 
There  is  a  substantial  agreement  between  the  dying  dec- 
laration of  McNeill  and  the  testimony  of  the  plaintiff. 
And  in  our  opinion  the  proof  would  have  warranted 
the  jury  in  returning  a  verdict  of  murder  in  the  second 
degree.  It  is  unnecessary  to  consider  the  other  errors 
assigned,  even  if  they  were  well  sustained;  they  are 
not  of  a  character  to  justify  the  reversal  of  the  judg- 
ment. As  there  is  no  substantial  error  in  the  record, 
the  judgment  is  affirmed. 

Judgment  affirmed. 


Qeorgb  a.  IIoaqland,  plaintiff  in  error,  v.  John  H. 
Erge,  defendant  in  error. 

Negotiable  Instruments :  coNDixroNAL  accept anck.  An  or- 
der read  as  follows :  "John  H  Erck,  Esq.,  Omaha,  Nebraska: 
gir — Please  pay  to  Geo.  A.  Hoagland  or  order,  six  hundred  and 
thirty-five  dollars,  out  of  amount  due  nio  on  contract  for  the 
erection  of  your  store  building,  when  due,'*  which  whs  ac- 
cepted. Heldy  First,  a  conditional  order.  Second,  that  no  re- 
covery could  be  had  thereon  unless  the  acceptor  was  then  or 
thereafter  indebted  to  Kundall,  he  having  failed  to  complete  the 
building. 
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Error  to  the  district  court  for  Douglas  county. 
Tried  below  before  Savage,  J. 

Kennedy  ^  Gilbert  and  George  W.  Doane^  for  plaintiff 
in  error. 

•7.  C  Cowin^  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  upon  the  following  instrument: 

"February  9th,  1877. 
*' John  H.  Erck,  Esq.,  Omaha,  Neb.,  Sir: 

"Please  pay  to  Geo.  H.  Hoagland,  or  order, six  hun-' 
dred  and  thirty-five  ($685)  dollars  out  of  amount  due 
me  on  contract  for  erection  of  your  store  building 
when  due. 

"J.  B.  Randall,  Contractor." 

On  the  face  of  the  instrument  are  these  words: 
"Accepted.  John  H.  Erck." 

The  defendant  in  his  answer  admits  the  execution 
and  acceptance  of  the  order,  but  alleges  that  at  the 
time  he  accepted  the  same  he  did  not  owe  said  Ran- 
dall any  amount  whatever,  and  that  after  said  accept- 
ance Randall  abandoned  the  contract  for  building  and 
failed  in  business;  and  that  at  no  time  after  said  ac- 
ceplajico  did  he  owe  said  Randall  any  sum  whatever. 
On  the  trial  of  the  cause  in  the  district  court  judg- 
ment was  rendered  in  favor  of  the  defendant.  The 
plaintiff  brings  the  cause  into  this  court  by  petition  in 
error. 

It  appears  from  the  record  that  Randall  was  erect- 
ing a  store  building  for  Erck  at  the  time  this  order 
was  accepted;  that  about  that  time  he  ceased  work 
thereon,  and  in  April  of  that  year  went  into  bank- 
ruptcy, and  that  he  failed  to  complete  the  building. 
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The  order  is  not  absolute,  but  was  to  be  paid  when 
the  amount  \va8  due  on  the  contract  The  question 
to  be  determined  therefore  is,  does  the  testimony  show 
that  Erck  was  indebted  to  Eandall  at  the  time  or  after 
this  order  was  accepted?  We  think  it  fails  to  show 
such  to  be  the  case.  It  is  unnecessary  to  recapitulate 
the  testimony,  which  is  quite  voluminous.  In  our  opin- 
ion it  fully  sustains  the  judgment.  Even  if  the  plain- 
tiff had  taken  the  necessary  steps  to  perfect  a  mechan- 
ic's lien  for  material  furnished  a  contractor,  he  could 
not  as  the  law  then  stood  have  recovered  against  the 
defendant  unless  he  was  indebted  to  Randall.  There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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"TTTs     David  B.  Howard,  R.  H.  Oakley,  and  Samuel  6. 
-    ^^        Owen,  plaintiffs  in  error,  v.  Joseph  E.  Lamas- 

TER,  defendant  IN  ERROR. 

1.  Tax  Deed.    If  a  tax  deed  fails  to  ihow  that  tlie  tax  sale  was 

made  at  the  place  required  bj  law  the  deed  is  Toid. 

2.  Practice  in  Supreme  Court.    In  an  action  of  ejectment 

where  the  plaintiff  in  his  reply  pleaded  a  tender  of  the  amount 
paid  by  the  defendant  for  taxes  due  on  the  premises,  but  the 
court  on  the  trial  excluded  proof  of  the  amount,  held^  That 
the  judgment  in  ejectment  being  right,  the  supreme  court  will 
order  a  reference  to  ascertain  the  amount  due  for  taxes,  and  re- 
quire the  payment  of  the  same  as  a  condition  of  affirming  the 
Judgment. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

Hanoood  ^  AvieSy  for  plaintiff  in  error.     The  omit- 
ted recital  in  the  deed  is  not  one  of  a  jurisdictional 
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fact,  and  the  instrument  is  prima  facie  valid.  Maxwell, 
Ch.  J.,  dissenting  in  Haller  v,  BlacOy  10  Neb.,  86. 
ScoU  V.  Pleasants,  21  Ark.,  870.  Hurlbut  v.  Dyer,  86 
Iowa,  474.  Bowman  i\  Coc/crell,  6  Kans.,  811.  Elbridge 
V.  Kuehl,  27  Iowa,  160. 

A.  C,  BicketiSj  for  defendant  in  error,  cited  Haller  v. 
Blacoy  10  Neb.,  86.  Mc(yre  v.  Brown,  11  How.,  414. 
Cooley  on  Taxation,  388.  Lain  v.  Cooks,  15  Wis.,  446. 
Blackwell  on  Tax  Titles,  571,  580. 

Maxwell,  Ch.  J. 

This  is  an  action  of  ejectment  to  recover  the  posses- 
sion of  lot  10  in  block  96  in  the  city  of  Lincoln.  The 
answer  consists  first,  of  a  general  denial;  second,  it  is 
alleged  in  substance  that  the  premises  in  controversy 
were  sold  in  September,  1871,  for  the  taxes  of  1878, 
being  the  sum  of  $11.00,  to  Geo.  E.  Church,  and  that 
afterwards  on  the  20th  day  of  October,  1876,  no  one 
having  redeemed  said  real  estate  from  tax  sale,  and 
the  tax  certificate  having  been  assigned  to  Alice  A. 
Church,  was  by  her  presented  and  surrendered  to  the 
treasurer  of  said  county,  who  thereupon  made  and  de- 
livered to  her  a  tax  deed  for  said  premises,  which  on 
the  2d  day  of  November,  1876,  was  duly  recorded; 
that  the  defendants  have  paid  the  taxes  assessed  on 
said  property  for  the  years  ]874, 1875, 1876,  1877,  and 
1878,  amounting  in  all  to  $64.45,  no  part  of  which  has 
been  paid;  and  that  prior  to  the  commencement  of  the 
action  Goo.  E.  Church  and  Alice  A.  Church  conveyed 
to  R.  II.  Oakley  and  S.  G.  Owen,  who  were  in  posses- 
sion and  have  made  valuable  improvements  on  said 
premises.  The  reply  consists  first  of  a  general  denial, 
second,  it  is  alleged  in  substance  that  the  tax  proceed- 
ings were  void,  and  that  the  plaintiff  in  the  court  below, 
prior  to  the  commencement  of  the  action,  tendered  the 
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foil  amount  of  taxes,  etc.,  and  now  offers  to  pay  the 
same.  A  verdict  was  rendered  in  the  court  below  in 
favor  of  Lamaster.  Oakley  and  Owen  bring  the  cause 
into  this  court  by  petition  in  error. 

The  defendants  in  the  court  below  offered  in  evi- 
dence the  tax  deed  for  the  real  estate  in  controversy, 
which  was  objected  to  upon  the  ground  that  it  did 
•*not  show  on  its  face  where  the  land  was  sold."  The 
objection  was  sustained  and  the  deed  excluded.  This 
is  Assigned  for  error. 

In  Haller  v.  Blaco,  10  Neb.,  36,  it  was  held  that  if  a 
tax  deed  failed  to  show  that  the  tax  sale  was  made  at 
the  place  required  by  law  the  deed  wiis  void.  In  other 
words,  the  sale  being  made  under  a  naked  statutory 
power  it  must  appear  on  the  face  of  the  deed  that  the 
conditions  required  by  the  statute  have  been  complied 
with.  Such  being  the  case  the  deed  was  properly  ex- 
cluded; and  the  exclusion  of  the  deed  is  fatal  to  the 
claim  of  title  of  the  plaintiffs  in  error. 

Lamaster  pleads  in  his  reply  that  he  had  tendered 
the  amount  paid  for  the  taxes  upon  the  lot  in  contro- 
versy, and  that  he  is  now  ready  to  pay  the  same.  But 
when  the  defendants  in  ,the  court  bolow  offered  to 
jirove  the  amount  paid,  objection  was  made  and  the 
testimony  excluded.  In  this  there  was  error  under 
the  issue  made  by  the  pleadings.  But  inasmuch  as 
the  judgment  in  ejectment  in  favor  of  Lamaster  is 
right  the  error  will  be  corrected  in  this  court  The 
<ase  will  be  referred  to  the  clerk  to  take  testimony, 
and  report  the  amount  due  with  twelve  per  cent  inter- 
est, which  amount  Lamaster  is  required  to  pay  to  said 
clerk  within  thirty  days  from  the  confirmation  of  the 
report  for  the  use  and  benefit  of  Oakley  and  Owen, 
upon  the  payment  of  which  the  judgment  of  the  court 
below  will  be  affirmed. 

Judgment  accordinoly. 
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The  Fremont,  Elkhorn  &  Missouri  Valley  R.  R. 
Company,  plaintiff  in  error,  v.  W.  D.  Whalen, 
defendant  in  error. 

1.  Bailroad:  right  of  way:  damages.  Where  land  is  eon- 
demned  for  railroad  purposes  the  owner  is  entitled  to  have  as 
one  item  of  damagOi  in  all  cases,  the  fair  market  value  of  the 
part  actually  taken.  And  where  a  portion  of  the  tract  remains, 
if  it  can  be  said  with  rcusonable  certainty  that  the  road,  prop- 
erly constructed  and  carefully  operated,  will  injure  it,  he  ia 
also  entitled  to  recover  for  that.  But  injuries  merely  specula- 
tive and  contingent  upon  the  improper  construction  or  negligent 
operation  of  the  road  are  too  remote  and  uncertain  to  be  con- 
sidered. 


:     :     SPECIAL  BENEFITS.    Special  benefit*  may  go 

to  reduce  the  damages  to  what  remains  of  the  land,  but  cannot 
be  set  otl'  against  the  value  of  the  part  taken. 

:     :     OPINION  OF  WITNESSES.     Witnesscs  should 


not  be  permitted  to  express  their  opinions  before  the  jury  of 
the  value  of  the  land,  subject  io  the  Tnghi  of  way.  This  should  be 
left  to  the  jury  to  ascertain  from  facts  affecting  the  value,  and 
proper  to  be  considered,  uninfluenced  by  the  opinion  of  others. 

Error  to  the  district  court  for  Stanton  county,  the 
oause  having  been  brought  there  on  appeal  by  Whalen 
from  an  assessment  of  damages  in  the  sum  of  $191, 
made  in  the  county  court  in  his  favor,  on  account  of 
the  location  of  the  railroad  over  certain  land  owned  by 
said  Whalen.  Trial  before  Barnes,  J.,  and  a  jury^ 
with  verdict  and  judgment  against  the  railroad  for 
$892.11. 

Joy  ^  Wright^  for  plaintiff  in  error,  cited  T\ifts  v. 
Gfy  of  Charleston^  4  Gray,  539.  Robh  v.  MaysviUty  '8 
Met.  (Ky.),  117.  Penn.  JR.  R.  v.  Bushnell,  81  Penn. 
State,  144.  Central  Pacific  v.  Pearson,  35  Cal.,  347. 
Wnrjnrr  r.  Gar/c  County,  3  Neb.,  237.     Todd  v.  Kanka- 
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kee,  78  111.,  630.     Shepley  v.  Baltimore  R.  JB.,  34  Md.,  | 

336.     &imt  Paul  JR.  R.  v.  Maitheios,  16  Minn.,  341.  , 

Lyon  and  wife  v,  G.  B.  ^  M.  R.  R.,  42  Wis.,  538.  | 

King  c.  Iowa  Midland  R.  R.  (3>.,  34  Iowa,  453.     Isom 

i\  M<s.  R.  R.  Co.,  36  Miss.,  300.     Presbrey  i\  Old  CoL 

dr  N.  R.  R,  Cb.,  103  Mass.,  6.     Proprietors  Ijoeks  and 

OtnaLs'  r.  N,  ^  L.  R,  R,  Co.,  10  Cush.,  888.     Alabama 

^  Florida  R.  R.  t\  Buckett,  46  Ala.,  569.     In  matter  oj  ' 

U.  V.  ^  Johnsonville  R.  R.  Co.,  53  Barb.,  457.     Sm- 

bury  jf  K  R.  R.  Co.  i\  Ilumwcll,  27  Tenn.  St.,  99.    Le^ 

high  V(dlnf  R.  R.  Co.  v.  Lazarus,  28  Peiin.  St.,  203. 

Paiton  r.  X.  C  R.  R.  Co.,  33  Id.,  426.     Hooker  v.  New 

II.  ^  Northampton  R.  R.  Co.,  14  Conn.,  146.     Kramer 

V.  C.  P.  R.  R.  Co.,  6  Ohio  St.,  140.     C.  P.  R.  R.  Cb. 

r.  JSimpson,  6  Ohio  St.,  251.      Wilson  v.  R.  R.  I.  ^  St 

L.  R.  R.,  59  111.,  274.     Hayes  v.  0.  0.  F.  R,  etc.,  R.  R., 

54  III.,  373.     Meacham  v.  Fitchburg  R.  R.,  4  Gush.,  291. 

Jones  r.  W.  V.  R.  R,  30  Qa.,  43. 

H.  C  Brome  and  J.  A.  Ehrhardt,  for  defendant  in 
error,  cited  Mills  on  Eminent  Domain,  159,  169. 
Howard  v.  Providence,  6  R.  I.,  514.  Whitman  v.  Boston 
R.  R.,  7  Allen,  318.  Buffum  v.  New  York  R.  R,  4  R, 
I.,  221.  Rondout  i\  Deyo,  5  Lans.,  298.  Newby  v. 
Platte  County,  25  Mo.,  268.  White  o.  Charlotte  R.  i?., 
6  Rich.  L.,  47.  Young  v.  Harrison,  17  Ga.,  30.  Cortes 
V.  St.  Paul  R.  R.,  10  Minn.,  28.  Bangor  R.  R.  v.  Mc- 
Comb,  60  Me.,  290.  Pittsburg  R.  R.  v.  Rose,  74  Pa., 
8G2.  Atchison  R.  R.  v.  Blackshire,  10  Kan.,  477.  St. 
Lows  li.  R.  v.  Tcfers,  68  HI.,  144.      Wilson  v.  Rockford  \ 

R.  It,  5:)  111.,  273.     Field  on  Corporations,  514,  515,  | 

sees.  449,  450.  SanFrancisco  R.  R.  v.  Caldwell,  31  Cal., 
267.  Matter  of  Utica  R.  R.,  56  Barb.,  456.  Penn.  R. 
R.  V.  Bonmll,  81  Pa.,  414.  Selma  R.  R.  v.  Keith,  58 
Ga.,  178.  Sidener  v.  Essex,  22  Ind.,  201.  Chicago  R. 
R.  V.  Stein,  75  III.,  41.     Bigelow  v.  Wisconsin  R.  R.  Co.y 
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27  Wis.,  478.  Gear  v.  Railroad,  39  Iowa,  23.  Simmons 
V.  St.  Paul  R.  R.  Go.,  18  Minn.,  184.  Virginia  R.  R. 
v.  Henry,  8  Nev.,  165.  Putnam  t\  Douglas  County,  6 
Oreg.,  328. 

Lake,  J. 

Tlie  first  error  complained  of  is,  that  the  damages 
found  by  the  jury  were  not  warranted  by  the  evidence. 
If  all  of  the  evidence  submitted  to  the  jury,  and  which 
by  the  instruction  of  the  judge  they  were  required  to 
consider  in  making  up  their  verdict,  had  been  compe- 
tent, this  objection  to  the  finding  would  have  been 
without  merit,  but  for  the  reasons  we  shall  give  in  con- 
sidering another  branch  of  the  case,  we  are  of  opinion 
that  it  is  well  taken. 

The  second  and  third  errors  assigned  are  of  like  im- 
port, and  need  not  be  separately  considered. 

The  fourth  error  assigned  is,  "That  the  court  erred, 
over  the  objection  of  the  defendant  company,  in  per- 
mitting the  introduction  of  the  testimony  by  plaintiff 
in  the  court  below  of  the  witnesses  James  McKinney," 
and  others,  "upon  the  matter  and  question  of  value  of 
real  estate  and  damages  sustained  in  the  location  of 
said  road."  This  objection  is  too  general.  Much  of 
the  testimony  of  each  of  these  witnesses  was  clearly 
admissible  upon  the  questions  here  referred  to;  there- 
fore, to  avail,  the  objection  should  have  specified  the' 
particular  portion  aimed  at,  as,  by  giving  the  number 
of  the  question  or  answer  supposed  to  have  been  im- 
properly admitted. 

The  fifth  and  sixth  assignments  have  the  same  de- 
fect, and  will  not  be  further  noticed. 

The  seventh,  eighth,  and  ninth  errors  assigned  per- 
tain to  the  judge's  charge.  The  instructions  particu- 
larly complained  of  are  the  third,  fourth,  and  fifth,  as 
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numbered  in  the  record.  These  are  all  devoted  to  one 
Bubject,  the  rule  of  damages  by  which  the  jury  were 
to  be  guided  in  making  up  their  verdict.  By  them, 
in  very  general  terms,  the  jury  were  in  substance  told 
that,  in  estimating  the  damages  to  which  the  owner  of 
the  land  was  entitled,  they  should  from  all  the  evi- 
dence before  them  ascertain  the  fair  market  value  of 
the  land  at  the  time  of  the  condemnation  of  the  portion 
tiiken  for  right  of  way.  This  done,  they  should  next 
find  from  all  the  evidence  the  market  value  of  the 
tract  with  the  right  of  way  carved  out  of  it,  excluding 
from  their  consideration  all  incidental  benefits  which 
might  be  supposed  to  flow  to  the  public  from  the 
building  of  the  road,  and  if  the  market  value  so  ascer- 
tained, ^'immediately  after  and  on  the  carving  out  of 
said  right  of  way  therefrom,  was  equal  to  or  greater 
than  it  was  immediately  before  the  taking  of  said 
right  of  way,'*  then  no  damages  should  be  awarded; 
but  if  they  found  the  value  of  the  tract  to  be  less  with 
the  right  of  way  taken  than  it  was  before,  the  differ- 
ence would  be  the  true  measure  of  damages. 

The  rule  of  compensation  for  right  of  way  here  laid 
down  is  clearly  erroneous.  It  not  only  states  the  law 
incorrectly,  but  seems  to  have  been  given  without 
much,  if  any,  regard  to  the  evidence  which  the  jury 
were  to  consider.  For  instance,  there  was  no  evidence 
whatever  tending  to  show  that  the  land,  after  the  con- 
demnation for  right  of  way,  "  was  equal  to  or  greater 
than  it  was  immediately  before,"  so  that  it  was  impos- 
sible for  the  jury  to  so  find,  and  their  minds  ought  not 
to  have  been  incumbered,  if  not  confused,  by  a  ques- 
tion not  properly  before  them.  But  even  if  there  had 
been  evidence  of  the  character  implied  by  this  portion 
of  the  charge,  still  the  owner  of  the  land  would  have 
been  entitled  to  damages  equal  to  the  value  of  the  por- 
tion appropriated  to  the  purposes  of  the  road.     It  is 
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true  that  this  particular  part  of  the  judge's  charge  could 
not  have  prejudiced  the  railroad  company  if  properly 
understood  by  the  jury,  and  if  the  instruction  to  return 
no  damages  in  a  certain  contingency  were  the  only 
fault,  the  verdict  would  not  be  disturbed  at  the  in- 
stance of  the  present  plaintiff  in  error. 

As  belbre  stated  the  charge  was  in  general  terms. 
It  failed  almost  entirely  to  instruct  the  jurors  as  to 
their  duties  under  the  law.  It  is  true  they  were  told 
to  find  the  respective  values  of  the  land  before  and  af- 
ter the  condemnation,  but  there  was  no  allusion  what- 
ever to  the  proper  mode  of  doing  so,  which,  in  view  of 
certain  testimony  before  them,  we  consider  a  very  im- 
portant omission.  As  to  the  value  before  the  right  of 
way  was  taken,  doubtless  the  jury  would  have  had  no 
difficulty  in  reaching  a  just  result  without  any  instruc- 
tion at  all,  but  not  so  as  to  the  subsequent  value. 
This,  in  the  estimation  of  the  witnesses  for  the  defend- 
ant in  error,  was  lessened  by  the  location  of  the  road 
from  three  to  eight  dollars  per  acre.  But,  as  clearly 
brought  out  by  the  cross-examination  of  these  wit- 
nesses, this  depreciation  was  caused  chiefly  \>y  merely 
speculative  considerations  which  had  no  proper  place  in 
the  estimate,  and  which  ought  to  have  been  excluded 
from  the  jury.  For  instance,  the  cross-examination 
disclosed  that,  aside  from  the  value  of  the  land  taken 
for  the  right  of  way,  which  was  about  ten  acres,  and 
worth,  according  to  the  very  highest  estimate,  not  to 
exceed  twenty  dollars  per  acre,  the  chief  ingredient  of 
damages  were  the  supposed  inadequacy  of  a  certain 
culvert,  in  case  of  unusually  high  water,  whereby  a 
portion  of  the  land  might  be  flooded;  the  liability  of 
stock  to  be  killed  by  getting  upon  the  track;  the  pos- 
sibility of  destruction  of  property  by  fires  started  by 
passing  trains;  and  the  inconvenience  of  being  com- 
pelled to  go  an  unreasonable  distance  in  getting  from 
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one  portion  of  the  farm  to  the  other,  there  being  but 
a  single  track  crossing,  and  that  perhaps  not  very  con- 
veniently located,  according  to  the  testimony  of  some 
of  the  principal  witnesses. 

The  damages  based  upon  the  supposed  insufficiency 
of  the  culvert,  and  the  possible  destruction  of  property 
by  fire  and  otherwise  through  the  carelessness  of  the 
company's  agents  in  operating  the  road,  were  too  un- 
certain and  remote  to  be  taken  into  the  estimate,  and 
valuations  of  the  land  based  in  part  thereon  were  en- 
titled to  no  weight  with  the  jury.  Kinff  v.  Iowa  Mid- 
land B.  R.  Co.,  84  Iowa,  456.  Lehigh  Valley  B.  B.  Co. 
V.  Lazarus,  28  Penn.  St.,  203.  Patton  v.  N.  C.  B.  B. 
Co.,  33  Id.,  426.  Fleming  v,  C.  D.  ^  M.  B.  B.  Co.,  34 
la.,  353.  Damages  to  be  paid  by  the  company  upon 
the  condemnation  do  not  cover  those  caused  by  injuries 
resulting  from  negligence  or  unskillfulness  in  either 
the  construction  or  operation  of  the  road.  Delaware, 
Lackawanna  ^  Western  B.  B.  Co.  v.  Salman,  23  Am. 
Repts.,  214,  10  Vroom,  299.  And  even  if  they  were 
in  fact  included  in  the  assessment,  their  payment  would 
be  no  bar  to  future  actions  brought  for  such  injuries. 
The  damages  for  which  the  law  provides,  and  proper 
to  be  included  in  the  assessment  for  right  of  way,  are 
simply  those  which  it  can  be  said  with  reasonable 
certainty  the  owner  of  the  land  will  sustain  by  reason 
of  its  appropriation ;  in  other  words  such  damages  as 
are  necessarily  incident  to  the  proper  construction  and 
careful  management  of  the  road,  leaving  injuries  re- 
sulting from  uegligence  to  be  compensated  for  by  ac- 
tion whenever  they  occur.     Id. ' 

In  submitting  such  assessments  to  the  decision  of 
juries  it  is  of  the  utmost  importance  that  they  be  given 
clearly  to  understand  the  rules  by  which  they  must  bo 
governed  in  making  them.  And  they  should  bo  plainly 
told  by  the  judge  what  elements  of  damage  the  partic- 
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ular  case  presents,  and  which  are  proper  to  be  consid- 
ered in  fixing  the  amount  to  be  returned  by  their  ver- 
dict. To  say  to  the  jury  merely,  that  they  are  to  allow 
the  difterence  between  the  value  of  the  land  before  the 
road  was  laid  through  it,  and  its  value  afterwards,  is 
little  if  any  better  than  no  instruction  at  all,  for  they 
are  left  practically  without  gui^le,  and  to  uncertain 
conjecture  as  to  the  elements  affecting  the  subsequent 
value. 

As  before  stated,  the  owner  of  the  land  is  entitled 
to  recover,  in  any  event,  as  one  item  of  damage,  the 
fair  value  of  the  portion  actually  taken.  Wagner  v. . 
Gage  County^  3  Neb.,  237.  And  in  addition  to  this,  he 
should  have  allowed  to  him  a  reasonable  compensation 
for  whatever  damage  the  evidence  shows  must  neces- 
sarily be  done  to  the  residue  of  the  tract  from  the 
proper  construction  and  future  careful  operation  of 
the  road.  Where  the  evidence  shows  that  the  land- 
owner will  be  specially  benefited  by  the  location  of 
the  road,  such  benefit  may  go  to  reduce  the  damages 
to  the  residue  of  the  land,  but  cannot  be  set  oflT  against 
the  value  of  the  part  actually  taken.  But  those  bene- 
fits which  are  common,  and  shared  in  by  others  as 
well,  cannot  be  considered  to  reduce  his  damages. 

The  practice  indulged  in  on  the  trial  of  this  and 
other  cases,  of  taking  the  opinion  of  witnesses  as  to 
the  value  of  the  land,  subject  to  the  location  of  the 
road  over  it,  ought  not  to  be  permitted.  A  strong 
objection  to  it  lies  in  the  fact  that,  indirectly,  the  dam- 
ages are  assessed  by  the  witnesses,  instead  of  the  jury, 
whose  duty  it  is,  and  most  likely  on  an  improper  basis. 
It  is  doubtless  a  proper  course  to  take  the  opinion  of 
experts  as  to  the  value  before  it  is  afifected  by  the  loca- 
tion of  the  road.  This  done,  the  testimony  on  the 
question  of  damages  should  be  confined  to  those  mat- 
ters aflecting  the  value,  proper  to  be  considered,  leav- 
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ing  the  jury  to  draw  their  own  inferences  therefrom, 
unaffected  by  the  judgment  of  others. 

For  these  reasons  the  judgment  must  be  reversed, 
and  a  new  trial  awarded. 


Bbversbd  and  remanded. 


Tab  Fremont,  Elkhorn  &  Missouri  Valley R.  R-  Co., 

PLAINTIFF   IN   ERROR,  V.    C.   L.    LaMB,   DEFENDANT   IN 
ERROR. 

Same  v.  The  Same. 

1.  Bailroad :    riqiit  of   way  :    damages.     DamagM  incident 

to  the  taking  of  lund  for  ri^bt  of  way  for  a  railroad,  and  for 
which  compensation  must  be  made  to  the  owner,  independently 
of  tlie  portion  actually  appropriated,  are  the  result  of  facts  and 
circumstances  susceptible  of  proof,  and  they  must  be  proved 
before  the  damages  are  allowed. 

2.  Railroad  Companies  Required  to  Pence  Track.  By  the 

law  of  this  state  railroad  companies  are  required  to  fence  their 
truck  against  stock  running  at  large,  and  failing  to  do  so,  are 
liable  to  the  owner  of  any  that  may  be  killed  or  injured  in  oon- 
lequcnce  of  the  omission. 

S.  Track  Crossings.  And  when  requested  by  the  owner  of  land 
crossed  by  the  road,  the  company  are  required  to  make  and 
keep  in  good  repair  an  adequate  means  of  crossing  the  track. 

X     Error  to  the  district  court  for  Stanton  County. 

Joy  ^  Wright  for  plaintiff  in  error. 

JL  C.  Bronie  and  John  A.  Ehrliardt  for  defendant 
in  error. 

Lake,  J. 

The  questions  presented  by  the  records  in  these  two 
oases  are  in  all  respects  the  same  as  we  have  already 
oonsidered  at  this  term,  in  the  case  of  The  FremoixU 
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ElkJwm  ^  Missouri  li.  li.  v.  Whalen,  ante  p.  585.  The 
course  pursued  in  the  examination  of  witnesses  to 
prove  damages  by  reason  of  the  location  of  the  road, 
and  the  character  of  the  testimony,  were  not  materi- 
ally different.  The  instructions  given  to  the  jury  in 
jthe  three  cases  were  identical.  It  is  unnecessary, 
therefore,  to  go  over  the  ground  covered  by  the  opin- 
ion in  the  Whalen  case,  as  we  have  nothing  material 
to  add  to  what  is  there  said. 

However,  as  a  fair  sample  of  the  evidence  which  the 
jury  were  particularly  instructed  to  consider  on  the 
question  of  damages,  we  will  give  the  direct  examina- 
tion of  a  witness  in  each  of  these  two  cases  in  full. 
In  the  first  case,  in  their  numerical  order,  H.  C.  Davis 
was  called  by  the  defendant  in  error,  and  testified  as 
follows: 

Q.  Are  you  acquainted  with  the  value  of  lands  in 
Stanton  county — the  fair  market  value? 

A.  I  believe  I  am  fairly  acquainted  with  the  value 
of  lands  in  this  vicinity. 

Q.  Were  you  acquainted  with  the  fair  market  value 
of  the  south  half  of  the  south-east  quarter  of  section 
16,  T.  22,  li.  2  east  of  the  6th  p.m.,  before  the  builds 
ing  of  the  railroad? 

A.     How  long  ago? 

Q.  Immediately  before,  were  you  acquainted  with 
the  fair  market  value  of  that  land? 

A.    I  believe  I  was. 

Q.  What  would  be  the  fair  market  value  of  that 
piece  of  land  before  that  road  was  built? 

A.     About  ten  or  eleven  dollars  an  acre. 

Q.  How  much  would  that  eighty  acres  of  land  be 
worth — not  by  the  acre,  but  the  entire  piece,  together 
— ^before  the  road  was  built? 

A.     About  eight  hundred  and  fifty  dollars,  in  my 
judgment. 
40 
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Q.  What  was  the  fair  market  value  of  that  piece 
of  land  immediatclj  after  the  railroad  had  been  com- 
pleted through  it? 

A.  I  should  not  think  that  it  would  sell  for  more 
than  eight  dollars  an  acre. 

Q.  What  was  the  entire  tract-worth  immediately 
after  the  railroad  was  completed  through  it,  exclusive 
of  what  they  took? 

A.  I  would  have  to  base  my  opinion  in  regard  to 
the  value  of  that  in  consideration  of  the  course  the 
road  takes. 

Q.  What  I  want  to  get  at  is,  the  fair  market  value 
of  the  tract  at  that  time,  taking  everything  into  con- 
sideration. 

A.  I  should  think  the  remainder  of  the  land  would 
be  worth  at  least,  or  about,  six  hundred  and  forty 
dollars. 

And  in  the  other  case  J.  R.  Layton,  the  first  witness 
after  Lamb  himself,  gave  the  following  on  his  cxara- 
ination-in-chief  on  the  question  of  damages: 

Q.  Are  you  acquainted  with  the  value  of  lands  in 
Stanton  county? 

A.    To  some  extent,  I  am. 

Q.  Do  you  know  the  value  of  the  piece  of  land  in 
controversy,  that  is,  the  south  half  of  the  south-east 
quarter  84,  24,  3  east,  before  the  railroad  company 
built  across  it? 

A.  Well,  I  don't  know  that  I  would  put  it  over 
from  sixteen  to  eigliteen  hundred  dollars. 

Q.  Do  you  know  what  the  reasonable  market  value 
of  the  land  was?  Answer  whether  you  know  that 
fact. 

A.    I  believe  I  do. 

Q.  What  was  it  worth  before  the  railroad  company 
built  across  it? 

A.     From  fifteen  to  eighteen  hundred  dollars. 
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Q.  What  was  it  worth  after  the  railroad  company 
built  aoross  it? 

A.  I  Bhould  not  consider  it  worth  over  five  hun- 
dred dollars. 

Q.  You  have  examined  the  piece  of  land,  have 
you,  and  know  how  the  road  runs  through  it? 

A.  Yes,  sir.  I  have  made  no  particular  examina- 
tion for  that  purpose  though. 

Q.    You  know  how  the  railroad  runs  across  it? 

A.    Yes,  sir. 

From  what  is  here  given,  which  is  the  entire  testi- 
mony in  chief  of  these  two  witnesses  on  the  question 
of  damages,  and  a  fair  sample  of  that  of  all  the  others, 
it  will  be  seen  that  the  province  of  the  jury  was  di- 
rectly invaded,  and  the  damages  estimated  by  the  wit- 
nesses in  accordance  with  their  own  peculiar  notions 
of  what  caused  them.  The  quantity  of  land  taken  in 
one  case  was  about  five  acres,  worth  in  the  aggregate 
not  to  exceed  sixty  dollars,  and  in  the  other  six  and  a 
half  acres,  worth  not  more  than  a  hundred  and  sixty 
dollars;  yet,  according  to  the  several  estimates  of  these 
witnesses,  and  with  no  fact  or-  circumstance  beyond 
the  taking  of  the  land  stated,  the  jury  were  told  that 
the  damage  done  to  one  tract  was  two  hundred  and 
ten  dollars,  and  in  the  other  from  ten  to  thirteen  hun- 
dred dollars,  the  estimated  decrease  in  value  in  conse- 
quence of  the  road.  And  this  is  the  character  of  much 
of  the  testimony  the  jury  were  specially  charged  to 
weigh  in  making  up  their  verdict. 

Damages  incident  to  the  taking  of  land  for  right  of 
way  for  a  railroad,  and  for  which  compensation  must 
be  made  to  the  owner,  independently  of  the  portion 
actually  appropriated,  are  the  result  of  facts  and  cir- 
cumstances susceptible  of  proof,  and  they  must  be 
proved  before  the  damages  are  allowed.  If  the  value 
of  the  residue  of  these  two  tracts  were  so  greatly  re- 
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duced  by  reaBou  of  the  road,  this  result  was  for  the 
jury  to  determine,  not  from  the  opinions  of  the  wit- 
nesses, but  from  the  legitimate  facts  and  circumstances 
properly  brought  to  their  notice.  And  the  use  of  wit- 
nesses in  such  a  trial  is  to  acquaint  the  court  and  jury 
with  these  facts  and  circumstances,  but  not  to  measure 
their  effect. 

As  in  Whalen's  case  above  referred  to,  the  cross- 
examination  of  witnesses  disclosed  the  fact  that  some 
of  their  estimates  were,  in  part  at  least,  based  upon 
facts  and  suppositions  foreign  to  the  issues,  and  which 
ought  to  have  been  excluded  from  the  consideration  of 
the  jury,  such  as  the  presumed  inadequacy  of  a  cul- 
vert, injuries  to  property,  want  of  track  crossings,  etc. 

By  the  law  of  this  state  railroad  companies  are  re- 
quired to  fence  their  track  against  stock  running  at 
large,  and,  failing  to  do  so,  are  liable  to  the  owner  of 
any  that  may  be  killed  or  injured  in  consequence  of 
this  omission  of  duty.  Sec.  2,  Art  1,  Oh.  72,  Comp. 
Statutes.  And  when  requested  by  the  owner  of  land 
crossed  by  the  road  they  are  required  to  make  and 
keep  in  good  repair  one  crossway,  or  other  adequate 
means  of  crossing  the  track.  Sec.  106,  Ch.  16,  Comp. 
Statutes.  The  want  of  means  for  crossing  the  road, 
and  the  watching  of  cattle  to  keep  them  from  the  dan- 
ger of  passing  trains,  therefore,  being  provided  for, 
have  no  proper  place  in  a  trial  of  the  question  of  dam- 
ages for  the  right  of  way. 

For  manifest  errors  in  the  admission  of  testimony,  as 
well  as  in  the  instructions  to  the  jury,  which  are 
pointed  out  in  Whalen's  case,  the  judgment  must  be 
reversed  and  a  new  trial  awarded. 

Rbvbrsbd  and  rbmandbd. 
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The  Fremont,  Elkhorn  &  Missouri  Valley  Railroad 
Company,  plaintiff  in  error,  v.  Lydia  A.  Ward, 
defendant  in  error. 

Bight  of  Way:  damaoss.  Case  examined  and  found  to  fall 
within  the  rules  expressed  in  the  case  of  this  plantiff  in  error  v. 
ArVhalen,  ante  685.  For  want  of  testimony  to  warrant  the 
verdict  and  for  erroneous  instructions  to  the  jury,  judgment 
reversed. 

Error  to  the  district  court  for  Stanton  county. 

Joy  ^  Wright^  for  plaintiff  in  error. 

H.  C.  Brome  and  John  A.  Ehrhardt^  for  defendant 
in  error. 

By  the  Court. 

This  case  presents  no  questions  not  already  fully  con. 
sidered  during  this  term  of  the  court  in  the  case  of 
this  plaintiff  in  error  v.  "Whalen,  ante  p.  685.  The  mode 
of  estimating  damages  and  the  several  instructions  to 
the  jury  were  precisely  the  same  as  in  that  case,  and 
in  the  two  other  cases  of  the  same  company  against 
Lamb,  ante  p.  592.  It  is  unnecessary,  therefore,  to  say 
more  than  that  for  errors  precisely  similar  to  those 
pointed  out  in  those  cases,  there  must  be  a  new  trial 
in  this  one. 

However,  as  showing  the  paucity  of  evidence  on 
which,  under  the  instructions  of  the  court,  damages 
to  the  amount  of  five  hundred  dollars  were  found  by 
the  jury,  we  will  add  that,  in  addition  to  the  opinion 
of  witnesses  called  by  the  defendant  in  error  as  to  the 
value  of  the  lot  before  and  after  the  location  of  the 
road,  she  produced  no  testimony  whatever.  The  prop- 
erty in  question  is  a  lot  in  the  town  of  Stanton.     This 
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much  the  jary  were  told,  but  they  were  not  advised  of 
the  quantity  taken,  nor  of  the  situation  of  what  re- 
mained. The  nearest  approach  to  information  of  this 
description  is  made  in  the  cross-examination  of  the 
witness  H.  C.  Davis,  wherein  he  says  that  the  road 
took  ^^off  a  comer  on  the  south-east  part  of  the  land." 
For  the  reason  that  there  was  no  legitimate  testi- 
mony to  warrant  the  verdict,  and  for  errors  in  the  in- 
structions to  the  jury,  pointed  out  in  the  case  against 
Whalen  above  referred  to,  the  judgment  must  be  re- 
versed and  a  new  trial  awarded. 

Rbvbrsbd  ahd  remanded. 


Sarah  J.  Palmer  and  Gilbert  C.  Palmer,  plaintiffs 
IN  ERROR,  V.  Robert  H.  Maxwell,  defendant  in 

ERROR. 

Partnership:  liability  of  vife  or  degeabkd  partnkr.  Pe- 
tition alleges  the  Bale  on  credit  and  delivery  by  plaintiffs  as- 
signor of  goods  to  the  Arm  of  P.  A  Son,  of  which  firm  the 
defendant,  G.  0.  P.,  was  a  member.  That  afterwards  the  other 
member  of  said  firm,  B.  C.  P.,  died,  leaving  the  defendant,  3. 
J.  P.,  his  widow,  and  the  defendant  0.  G.  P.  sole  surviying 
partner.  That  defendants  took  possession  of  the  property  and 
estate  of  said  B.  C.  P.,  deceased,  and  made  it  their  own,  and 
took  upon  themselves  the  authority  to  settle  the  estate  of  said 
B.  0.  P.,  and  made  distribution  and  appropriation  of  said  es- 
tate without  any  valid  appointment  as  administrator  by  either 
of  them,  etc    Heldy  to  state  no  cause  of  action  against  S.  J.  P. 

Error  to  the  district  court  for  Antelope  county. 
Tried  below  before  Barnes,  J. 

W.  S.  Geer  and  N.  D.  Jackson,  for  plaintiffs  in  error, 
cited  Carrere  v.  Spoffordj  46  How.  Pr.,  294.     Rkhter  ». 
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Poppenhatisenj  42  K  Y.,  873.  Eiggins  v.  Freeman^  2 
Duer.,  650.  Dubois  Case,  8  Abb.  Pr.,  177.  Voorhis  v. 
C/iUds  Ex.,  17  K  Y.,  354. 

M.  McLaughlin  and  C  C.  McNiah,  for  defendant  in 
error,  cited  Garr  v.  Catlin,  13  Kans.,  894.  Sumner  v 
Powell,  2  Mer.,  37.     Camp  r.  Grant,  21  Conn.,  41. 

Cobb,  J. 

This  was  an  action  at  law.  The  petition  alleges 
that  the  assignor  of  the  plaintiff  sold  and  delivered  cer- 
tain goods,  wares,  and  merchandise,  as  per  bill  of  par- 
ticulars, to  Palmer  k  Son,  a  mercantile  firm  consisting 
of  B.  C.  Palmer  and  the  defendant,  Gilbert  C.  Palmer. 
That  before  the  commencement  of  the  suit  B.  C. 
Palmer  died,  leaving  the  defendant,  Sarah  J.  Palmer, 
his  widow,  and  the  defendant,  Gilbert  C.  Palmer,  his 
sole  surviving  partner.  That  thereupon  the  defend- 
ants took  possession  of  the  property  and  estate  of  the 
said  B.  C.  Palmer,  deceased,  and  made  it  their  own, 
and  took  upon  themselves  the  authority  to  settle  the 
estate  of  said  deceased,  and  made  distribution  and  ap- 
propriation of  said  estate  without  legal  appointment  as 
administrators,  etc. 

Upon  the  state  of  facts  presented  by  this  petition,  as 
we  understand  the  law,  and  as  it  seems  to  be  well  set- 
tled by  the  authorities  cited  by  counsel  for  the  plain- 
tiiid  in  error,  the  only  person  amenable  to  an  action  at 
law  thereon  is  the  defendant,  Gilbert  C.  Palmer.  His 
liability  is  an  original  one  and  depends  in  no  degree 
upon  his  conversion  of  the  property- either  of  the  part- 
nership or  that  of  the  deceased  member  of  the  late  firm. 
It  is  not  deemed  necessary  here  toinquire  under  what  cir- 
cumstances an  action  in  the  nature  of  a  bill  in  equity  will 
lie  to  subject  the  individual  estate  of  a  deceased  part- 
ner to  the  payment  of  the  debts  of  the  firm,  yet  it  may 
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not  be  amiss  to  refer  to  that  well-knowQ  elementary 
proposition,  Ij'ing  at  the  very  foundation  of  equity 
jurisdiction,  that  a  party  must  first  exhaust  his  legal 
remedies,  or  be  without  anj-  adequate  remedy  at  law, 
before  he  can  resort  to  a  court  of  equity.  Even  were 
this  case  claimed  to  be  one  of  equity,  the  petition  con- 
tains none  of  the  allegations  necessary  to  bring  it 
within  the  above  rule. 

Viewing  this  action  as  a  purely  legal  one,  as  we  are 
compelled  to  do,  it  is  obvious  that  no  cause  of  action 
is  alleged  in  the  petition  against  the  defendant,  Sarah 
J.  Palmer,  as  she  could  in  any  event  only  be  held  lia- 
ble in  equity. 

Had  the  defendant,  Qilbert  C.  Palmer,  either  alone 
or  together  with  his  co-defendant,  demurred  to  the 
petition  on  the  ground  that  several  causes  of  action 
were  improperly  joined,  he  would  probably  have  been 
entitled  to  judgment  thereon.  But  he  did  not  demur, 
but  on  the  contrary  answered  as  follows: 

1.  That  he  was  not  a  party  to  the  transaction  or 
contract  between  the  Sherwood  School  Furnishing 
Company  and  Palmer  &  Son,  as  set  up  in  the  plaintift's 
petition. 

2.  That  the  said  transaction  and  liability  incurred 
thereby  was  outside  of  the  partnership  business,  that 
he  was  not  consulted,  nor  did  he  give  his  advice  or 
consent  in  the  contract. 

3.  That  he  denies  each  and  every  allegation  set  up 
in  the  petition,  so  far  as  they  relate  to  himself,  con- 
cerning the  settlement  of  the  estate  of  B.  C.  Palmer. 

It  will  thus  be«een  that  the  defendant,  Gilbert  C. 
Palmer,  denies  none  of  the  material  allegations  of  the 
petition.  So  that  while  it  probably  was  not  the  inten- 
tion of  the  plaintift'to  sue  him  as  surviving  partner  of 
B.  C.  Palmer  &  Son,  yet,  as  the  petition  contains  all 
the  necessary  allegations  for  that  purpose,  none  of 
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which  were  denied  by  him,  the  plaintiff  was  entitled 
to  judgment  as  against  him  on  the  papers.  It  there- 
fore becomes  unnecessary  to  examine  the  alleged  er- 
rors as  to  the  admission  and  rejection  of  evidence  or 
the  instructions  given  or  refused. 

The  judgment  of  the  district  court  is  therefore  af- 
firmed as  to  the  defendant,  Qilbert  C.  Palmer,  and  re- 
versed, with  costs,  as  to  the  defendant  Sarah  J.  Palmer. 

Judgment  accordinoly. 


Catharine  Behr,  plaintiff  in  error,  v.  Delanb  A. 
WjLLARD,  George  E.  Willard,  William  H.  Roij- 
ertson,  John  Behr,  Charles  S.  Barnes,  and  Al 
MiNA  M.  Robertson,  defendants  in  error. 

1.  Organization  of  Counties*    Upon  the  holding  of  an  elec- 

tion for  county  and  precinct  officers,  pursuant  to  the  call  of  tho 
special  commissioners  appointed  by  the  governor  for  the  pur- 
pose of  organizing  a  now  county,  and  the  canvassing  of  the 
votes  cast  at  such  election  by  such  special  commissioners,  such 
county  "is  permanently  organized  according  to  law.'' 

2.  Specific  Performance*     Action  to  compel  the  specific  per- 

formance of  a  contract  for  the  conveyance  of  real  property.  R. 
and  J.  B.  agreed  with  C.  B.  to  purchase  certain  real  property 
irom  W.  A  W.,  in  consideration  of  C.  B.  advancing  money  to 
pay  for  the  said  property,  and  to  erect  a  house  thereon.  B.  and 
J.  B.  agreed  to  take  the  contract  of  purchase  in  the  name  of  C. 
B.,  and  allow  her  to  hold  the  same  as  security,  and  that  K.  and 
J.  B.  would  repay  her  the  amount  of  such  advances  and  inter- 
est. C.  B.  advanced  the  money  accordingly,  but  R.  fraudu- 
lently took  the  contract  in  the  names  of  K.  and  J.  B.,  and  by 
fraudulently  erasing  the  name  of  J.  B.  therefrom  assigned  the 
same  to  one  C,  who  assigned  the  same  to  A.  M.  R.,  who  as- 
signed the  same  to  G.  8.  B.,  all  of  whom  had  notice.  Suit  by 
G.  B.,  plaintiff,  to  compel  specific  performance  of  the  contract 
as  it  should  have  been  drawn,  and  to  reform  contract.  Held, 
That  J.  B.  was  a  necessary  party  defendant. 
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Error  to  the  district  court  for  Platte  county.  The 
action  there  was  to  compel  the  specific  performance  of 
a  contract  for  the  sale  of  real  estate  situated  in  Genoa, 
Nance  county.  The  defendants  moved  to  dismiss  the 
cause  for  want  of  jurisdiction,  on  the  hearing  of  which 
it  was  stipulated  that  an  election  was  held  in  Nance 
county,  Nov.  4, 1879,  for  the  purpose  of  electing  cer- 
tain county  and  precinct  officers,  who  duly  received 
certificates  of  election,  and  at  the  trial  of  this  cause  at 
the  October  term,  1880,  were  in  full  possession  and 
discharging  the  duty  of  their  respective  offices;  that 
there  was  not  then  and  never  had  been  a  district  court 
or  court  of  general  jurisdiction  established  by  law  or 
otherwise  in  Nance  county;  that  all  the  defendants 
except  John  Behr,  at  the  commencement  of  suit,  July 
15,  1880,  resided  in  Nance  county,  and  were  duly 
served  with  process;  and  that  plaintiff  and  John  Behr 
resided  in  Platte  county,  where  the  action  was  brought 
The  motion  to  dismiss  was  sustained  and  judgment 
rendered  against  plaintiff.  Other  £etcts,  necessary  to  a 
further  understanding  of  the  case,  appear  in  the  opinion. 

W.  S.  GecTj  for  plaintiff  in  error. 

Theo.  F.  Elliott  and  George  Q.  Bowman^  for  defend- 
ants in  error. 

Cobb,  J. 

The  territory  now  embraced  in  the  county  of  Nance 
was,  until  about  the  year  1878,  an  Indian  reservation 
of  the  United  States,  and  not  within  any  county  of  the 
state.  About  that  time  the  Indian  tribe  for  whose 
benefit  such  territory  had  been  reserved  was  removed 
therefrom  by  federal  authority,  and  the  lands  embraced 
in  said  reservation  brought  into  market  by  act  of  con- 
gress.    Federal  authority  being  thus  withdrawn,  the 
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said  territory  fell  fully  within  the  provisions  of  the  acl 
of  1873,  Gen.  Stat,  248,  which  are:  "All  counties 
which  have  not  been  organized  in  the  manner  pro- 
vided by  law,  or  any  unorganized  territory  in  the  state, 
shall  be  attached  to  the  nearest  organized  county  di- 
rectly east  for  election,  judicial,  and  revenue  purposes 

*  *  *  If  two  or  more  organized  counties  or  por- 
tions thereof  lie  directly  east  of  any  unorganized  county, 
then  the  portions  of  territory  of  such  unorganized 
county  which  lie  either  north  or  south  of  a  line  run- 
ning directly  west  and  in  continuation  of  the  boundary 
line  between  such  organized  counties,  shall  be  attached 
to  the  organized  county  directly  east  of  such  territory 
for  all  purposes  of  this  subdivision." 

Under  these  provisions,  that  portion  of  said  territory 
embracing  the  real  estate  involved  in  this  action  was, 
for  the  purposes  named,  attached  to  Platte  county, 
while  the  south  portion  of  said  territory  was  attached 
to  Polk  county.  Thus  the  matter  stood  when  the  act 
of  Feb.  18, 1879,  was  passed.  [Laws  1879, 148.  Comp. 
Stat,  sec.  46,  chap.  17  and  note.]  An  examination  of 
that  act,  together  with  the  provisions  of  law  hereinbe- 
fore quoted,  cannot  fail  to  satisfy  any  one  that  in  its 
passage  the  legislature  had  two  objects  in  view,  and 
those  only,  to-wit:  to  name  the  new  county,  and  to  de- 
tach the  southern  portion  from  its  temporary  connec- 
tion with  Polk  county  and  attach  it  to  the  county  of 
Merrick.  The  latter  clause  of  the  act,  which  provides 
that  the  two  portions  of  the  new  county  should  remain 
attached  to  the  counties  of  Merrick  and  Platte  respec- 
tively, "  until  the  officers  shall  have  been  elected  and 
the  said  county  permanently  organized  according  to 
law,"  simply  declares  the  law  as  it  then  stood.  So  far 
as  that  portion  of  said  county  which  is  of  interest  to 
this  case  is  concerned,  it  was  not  affected  in  the  re- 
motest degree  by  the  passage  of  said  act,  except  in  re- 
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ppect  to  the  name  of  the  new  county.  And  by  refer- 
ence to  the  law  according  to  which  said  county  must 
bo  organized,  wo  find  that  the  canvassing  of  the  votes 
cjist  at  the  election  for  county  officers  called  by  the 
special  commissioners,  is  the  last  act  in  the  function  of 
organization — the  county  is  thenceforth  permanently 
organized  according  to  law.  The  sentence  last  quoted 
was  intended  by  the  legislature  to  mean  precisely  as 
though  it  read,  ''until  the  officers  shall  have  been 
elected,  and  the  said  county  thus  permanently  organ- 
ized." We  folly  recognize  the  rule -of  construction 
which,  if  possible,  gives  some  meaning  and  purpose  to 
every  word  of  a  statute,  but  to  give  to  every  superflu- 
ous sentence  or  repetition  in  language  a  volume  of 
meaning  would  be  quite  as  mischievous  as  to  leave 
important  provisions  unconsidered. 

Our  attention  is  called  to  another  act  approved  the 
same  day  as  the  act  above  referred  to  entitled  ''An  act 
to  appropriate  money  and  applying  the  same  in  pay- 
ment of  the  expenses  of  carrying  on  the  prosecution 
of  desperate  criminal  cases"  [Laws  1879,  894],  and 
also  to  another  act  approved  a  few  days  later  "to 
authorize  the  judge  of  the  district  court  to  designate 
the  county  where  an  indictment  may  be  found,  and 
the  person  tried  for  any  felonious  offense  charged  to 
have  been  committed  in  any  unorganized  county  or 
territory  in  this  state,  or  in  any  county  where  no  dis- 
trict courts  are  held,"  etc.  [Laws  1879, 62.]  The  best 
consideration  that  we  have  been  able  to  give  this  act, 
as  well  as  the  other  contemporaneous  matters  to  which 
the  attention  of  the  court  is  called  by  counsel,  lead  to 
conclusions  quite  the  contrary  of  those  urged  by  him. 
This  act,  as  well  in  the  title  as  in  the  first  section, 
clearly  recognizes  the  fact  that  there  were  organized 
counties  in  this  state  where  no  terms  of  the  district 
court  are  held.    And  it  leaves  no  room  for  doubt  that 
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the  legislature,  in  full  view  of  such  state  of  things, 
sought  to  remedy  it  by  means  which  could  only  be 
sustained,  if  at  all,  by  reasoning  the  very  reverse  of 
that  which  we  are  urged  to  follow  in  this  case.  So 
that  neither  from  the  terms  of  the  act  under  consider- 
ation nor  those  of  other  acta  then  before  the  legisla- 
ture, nor  any  contemporaneous  fact  or  circumstance 
do  we  lind  any  reason  to  doubt  that  it  was  the  inten- 
tion of  the  legislature  that,  upon  the  election  of  county 
officers  and  the  canvassing  of  the  votes  cast  at  such 
election,  by  the  special  commissioners  appointed  by 
the  governor,  Nance  county  should  take  her  place 
among  the  fully  and  permanently  organized  counties 
of  the  state. 

Plaintiff  in  error  presents  another  point.  One  of 
the  defendants,  John  Behr,  was  a  resident  of  Platte 
county  where  the  action  was  brought.  The  statute, 
sec.  58  of  the  civil  code,  provides  as  follows :  "An 
action  to  compel  the  specific  performance  of  a  contract 
of  sale  of  real  estate  may  be  brought  in  the  county 
where  the  defendants  or  any  of  them  reside."  It  will 
not  be  contended  that  a  plaintiff  can  give  a  court  juris- 
diction of  a  given  case  by  adding  the  name  of  an  un- 
necessary party  as  defendant.  It  will  therefore  be 
necessary  for  us  to  examine  the  petition  and  see 
whether,  as  the  case  is  therein  presented,  John  Behr 
is  a  proper  defendant.  If  he  is  then  the  action  was 
properly  brought  in  Platte  county  without  regard  to 
the  question  of  the  organization  of  the  county  of 
Nance. 

In  and  by  the  said  petition  the  said  plaintiff  charges 
that  the  defendants,  William  H.  Robertson  and  John 
Behr,  on  or  about  the  10th  day  of  November,  1879, 
purchased  of  the  defendants,  the  Willards,  twenty-two 
feet  of  lot  four  in  block  twenty-one  in  Genoa,  Nance 
county,  for  the  sum  of  forty  dollars,  ten  dollars  of 
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which  sum  wm  paid  down,  and  the  balance  of  thirty 
dollars  to  be  paid  on  or  before  the  15th  day  of  July, 
1880.  That  before  and  at  the  time  of  said  purchase 
it  was  agreed  by  and  between  the  plaintiff  on  the  one 
part,  and  the  defendants,  John  Behr  and  W.  H.  Rob- 
ertson, on  the  other  part,  that  the  plaintiff  would  ad- 
vance and  furnish  to  the  said  defendants  money  suffi- 
cient to  pay  for  the  said  lot  and  to  erect  thereon  a 
two-story  building  for  a  store  with  dwelling  in  the 
upper  story,  and  that  they,  the  said  defendants,  would 
take  the  contract  from  the  defendants,  the  Willards, 
to  and  in  the  name  of  her,  the  said  plaintiff,  and  she 
to  hold  and  control  the  same  until  the  defendants,  W. 
II.  Robertson  and  Behr,  should  repay  to  her  all  money 
by  her  advanced  and  interest  thereon,  and  thereupon 
was  to  convey  the  said  property  to  said  defendants, 
Wm.  H.  Robertson  and  Behr.  That  in  consideration 
thereof  the  said  plaintiff  advanced  to  the  said  defend- 
ants, Wra.  H.  Robertson  and  Behr,  the  said  sum  of 
ten  dollars  wherewith  to  make  the  said  first  payment, 
directing  that  they  should  see  to  having  the  papers 
made  out  as  above  set  out  and  according  to  the  agree- 
ment aforesaid.  That  the  said  last  named  defendants, 
having  reported  to  the  plaintiff  that  they  had  taken 
said  contract  for  said  real  estate  from  the  said  .Willards 
to  the  plaintiff,  and  she,  relying  upon  the  truth  of  such 
statement,  advanced  from  time  to  time,  under  her  said 
promise  and  agreement,  the  sum  of  five  hundred  and 
eighty  dollars  to  construct  said  building  on  said  lot, 
which  said  building  was  so  constructed  and  erected 
on  said  lot,  and  is  of  the  value  of  five  hundred  dollars, 
and  said  defendants,  Robertson  and  Behr,  went  into 
possession  thereof  and  continued  therein  until  the  2l8t 
of  April,  1880.  That  on  said  date  the  plaintiff  and 
the  defendants,  Wm.  H.  Robertson  and  Behr,  settled 
as  well  in  respect  to  the  said  moneys  advanced  by  her 
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for  the  purchase  of  said  real  estate  and  the  erection  of 
said  building  thereon  as  in  respect  to  other  large  sums 
of  money  advanced  by  plaintiff  to  the  said  last  men- 
tioned defendants  outside  of  said  first  mentioned  trans- 
action, and  in  consideration  of  the  money  invested  as 
aforesaid  under  said  contract  and  otherwise  advanced, 
said  Robertson  and  Behr  surrendered  to  the  plaintiff 
all  interest  in  said  premises  and  said  building  and  said 
lot  together  with  an  interest  in  certain  other  property. 
That  the  building  was  mentioned  in  said  contract  of 
surrender,  and  by  mistake  it  was  described  as  being 
on  lot  four  in  block  seventeen,  in  saidjillage  of  Genoa, 
but  it  ought  and  was  intended  to  have  been  described 
as  lot  four,  block  twenty-one  of  said  village,  and  there- 
upon the  said  Wm.  H.  Robertson  and  Behr  delivered 
to  the  plaintiff  the  possession  of  the  said  house  and 
lot,  and  that  she  has  ever  since  continued  in  possession 
and  is  now  in  actual  possession  thereof.  That  at  the 
time  of  said  surrender  the  defendant,  Wm.  H.  Robert- 
son, told  the  plaintiff  that  as  she  had  the  title  by  con- 
tract there  was  no  need  of  mentioning  the  lot  in  said 
suriender,  that  all  she  would  have  to  do  to  complete 
her  title  thereto  was  to  pay  the  thirty  dollars  remain- 
ing unpaid  to  said  defendants,  the  Willards,  and  she 
would  get  the  deed  from  them,  and  the  plaintiff  being 
ignorant  of  business  matters,  relied  on  the  same.  That 
at  the  time  of  said  surrender  and  delivery  of  possession 
to  the  plaintiff  of  said  premises,  said  Wm.  H.  Robert- 
son fraudulently  concealed  and  withheld  the  written 
contract  of  purchase  made  with  the  defendants,  the 
Willards,  for  the  purchase  of  said  lot. 

That  she  is  now  informed  and  believes,  and  so 
charges,  that  said  Robertson  took  the  contract  in  the 
first  instance  in  the  name  of  himself,  the  said  William 
H.  Robertson,  and  the  said  John  Behr,  in  violation  of 
said  agreement  had  and  made  as  aforesaid,  intending 
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to  defraud  the  plaintiff  from  the  beginning,  and  fraud- 
ulently concealed  said  fact  from  the  plaintiff  That 
after  the  said  settlement  made  on  or  about  the  2l8t  of 
April,  1880,  and  after  the  plaintiff  went  into  the  pos- 
session of  the  said  premises,  the  said  Robertson,  or 
some  one  in  his  behalf,  fraudulently  altered  said  con- 
tract and  erased  therefrom  the  name  of  said  John 
Behr,  and  thereupon  fraudulently  assigned  the  same 
to  one  E.  Y.  Clark,  and  said  Clark  again  assigned  said 
land  contract  to  the  defendant,  Almina  M.  Robertson, 
wife  of  said  William  H,  Robertson,  and  that  soon 
thereafler  said  Almina  M.  Robertson  fraudulently  as- 
signed said  land  contract  to  said  defendant,  C.  S.  Barnes. 
She  charges  actual  knowledge  of  plaintiff's  rights  in 
the  premises  upon  said  Clark,  Barnes,  and  Almina  M. 
Robertson.  That  by  the  terms  of  said  contract  the 
balance  of  said  purchase  money  is  now  due  to  the  said 
Willards,  which  amount  was  to  be  paid  on  or  before 
July  15, 1880,  and  she  is  ready  to  pay  said  amount  as 
may  be  due  to  said  Willards.  That  she  has  tendered 
the  same,  kept  her  tender  good,  and  now  brings  the 
money  into  court,  etc. 

To  the  case  made  by  this  petition,  John  Behr  is  not 
only  a  proper  but  a  necessary  party  defendant,  and  no 
proper  decree  could  be  rendered  in  the  case  without 
his  presence.  T)ie  petition  charges  that  the  original 
contract  was  made  for  the  joint  benefit  of  the  said 
John  Behr  and  W.  H.  Robertson,  that  it  was  to  have 
been  made  in  form  to  the  plaintiff,  to  be  held  by  her 
as  a  security.  That  the  same  was  nevertheless  fraud- 
ulently executed,  in  fact,  to  said  John  Behr  and  Rob- 
ertson. Such  being  the  case,  the  court  could  not  decree 
the  plaintiff  to  be  the  equitable  owner  of  said  contract, 
and  entitled  to  enforce  its  specific  performance  against 
the  Willards,  without  the  presence  in  the  suit  of  all 
the  opponent  parties  thereto. 
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The  judgment  of  the  district  court  dismissing  said 
cause  is  therefore  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 


Rbyersbd  and  remanded. 


John    Smith,  appellant,  v.    Gurdon    J.  Millard, 
Charles  Clutz,  A.  T.  Asn,  and  Samuel  Alex- 


Heal  Property:  titlx:  equity.  M.  entered  a  tract  of  land  at 
the  U.  S.  land  office,  and  received  the  usual  certificate  of  entry 
therefor.  On  the  same  day,  for  value,  he  assigned  the  said  cer- 
tificate and  the  land  therein  described  to  G.  and  his  heirs  and 
assigns  forever,  by  writing  on  the  bacic  of  said  certificate,  which 
assignment  was  duly  signed,  witnessed,  acknowledged,  and  re- 
corded. Afterwards,  M.  executed  a  mortgage  to  G.  of  same 
land,  to  secure  a  note  for  $800.  Afterwards,  and  after  the  ma- 
turity of  said  note,  0.  entered  into  possession  of  said  tract  of 
land,  claiming  title  under  the  said  assignment  of  said  certificate. 
While  in  such  possession,  0.  mortgaged  said  land  to  D.  M.  S. 
&  Co.,  to  secure  payment  of  a  note  for  about  |1,000.  After- 
wards, G.  sold  and  endorsed  the  note  of  M.  for  $800  to  the 
plaintiff  S.  The  mortgage  of  C.  to  D.  M.  S.  &  Co.  was  fore- 
closed, the  land  sold  thereon,  and  bought  in  by  defendants  A. 
and  A.  On  action  brought  by  S^,  plaintiff,  to  foreclose  the 
first  mentioned  mortgage.  Held,  that  as  to  defendants  A.  and 
A.,  plaintiff  had  no  standing  in  a  court  of  equity,  and  the  de- 
cree of  the  district  court  dismissing  the  cause  afiirmcd. 

Appeal  from  Adams  county.     Tried  below  before 
Gaslin,  J. 

Batiy  ^  Ragan^  for  appellant. 

Grantor  having  final  receiver's  receipt  can  make  a 
valid  mortgage.     5  Neb.,  261.     Mortgagee's  mortgage 
conveys  no  interest  in  realty.     2  Wash.,  114.     17  Wis., 
41 
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212.  9  Cal.,  426.  36  New  York,  44.  Aasignment 
of  patent  conveys  no  title.  10  Ean.,  85.  Assignment 
of  contract  of  public  lands  is  no  conveyance  of  fee. 
49  Cal.,  398.  12  Wis.,  644.  35  Mich.,  100.  28  Tex., 
150. 

Hewelt  ^  Ycicum^  for  appellees  Ash  and  Alexander. 

Assignment  of  certificate  by  Millard  to  Clutz,  with 
possession,  conveyed  all  right  and  title  of  Millard,  and 
sabsequent  mortgage  between  same  parties  was  a  nul- 
lity. Gen.  Stat,  872.  LUlyman  v.  King,  86  Iowa,  208. 
Carroll  r.  Safford,  3  Howard,  841.  3  Washburn  on 
Real  Property,  chap.  3.  Clutz  took  land  in  payment 
.  of  debt  for  which  mortgage  was  given.  This  canceled 
mortgage  before  the  one  to  Steele  &  Co.  was  made.  2 
Wash,  on  Real  property,  562.  See  also  15  Ohio,  408. 
7  Ohio  State,  281.     1  Oreenleaf  on  Ev.,  28. 

Cobb,  J. 

This  action  was  brought  to  foreclose  a  mortgage  ex- 
ecuted by  Qurdon  J.  Millard  to  Charles  Clutz  on  a 
certain  quarter  section  of  laud  in  Adams  county,  on 
the  twenty-second  day  of  July,  1873,  to  secure  the 
payment  of  a  note  for  $800,  due  August  16,  1878. 
Plaintiff  claims  as  endorsee  and  holder  of  the  note. 
The  defendants,  other  than  Millard  and  Clutz,  were 
made  such  upon  their  own  motion  as  subsequent  pur- 
chasers and  owners  of  the  land. 

The  material  facts,  as  proved  at  the  trial  and  found , 
by  the  district  court,  are  substantiftlly  as  follows: 

1.  That  on  the  fourteenth  day  of  January,  1873,  the 
defendant  Millard  entered  at  the  United  States  land 
office  the  tract  of  land  in  question,  and  received  a  cer- 
tificate of  entry  and  purchase  thereof  in  the  usual  form, 
and  on  the  same  day,  by  an  assignment  in  writing  on 
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the  back  thereof,  duly  executed,  witnessed,  and  ac- 
knowledged before  a  proper  officer,  for  value  received, 
sold,  assigned,  and  transferred  the  said  certificate  and 
the  laud  therein  described,  to  Charles  Clutz  and  to  his 
heirs  and  assigns  forever,  and  authorized  him  to  re- 
ceive a  patent  therefor.  This  certificate,  with  the  said 
assignment  thereon,  was  at  the  same  time  delivered  to 
Clutz  by  Millard,  and  kept  by  him,  and  on  the  twen- 
ty-first day  of  September,  1875,  he  caused  the  same  to 
be  recorded  in  the  office  of  the  register  of  deeds  of 
Adams  county.  That  on  the  twenty-second  day  of 
July,  1878,  Millard  executed  and  delivered  to  Clutz 
the  mortgage  set  up  in  the  plaintiff's  petition,  on  the 
same  land,  to  secure  a  promissory  note  executed  at 
the  same  time  for  the  sum  of  $800,  due  Aug.  15, 1878. 

2.  That  Millard  afterwards  received  from  the  gov- 
ernment a  patent  to  said  land  upon  its  purchase  as  evi- 
denced by  the  said  certificate. 

8.  That  said  Clutz,  before  the  twenty-fourth  day  of 
February,  1876,  and  after  the  said  note  became  due, 
entered  into  possession  of  said  land,  and  claimed  pos- 
session and  ownership  thereof,  under  and  by  virtue  of 
the  purchase  thereof,  as  evidenced  by  the  said  assign- 
ment of  and  transfer  upon  the  back  of  the  said  certifi- 
cate of  purchase  and  entry. 

4.  That  on  the  said  24th  day  of  February,  1876, 
the  said  note  and  mortgage  were  in  the  possession  of 
said  Clutz,  and  on  the  last  mentioned  day,  he,  the  said 
Clutz,  mortgaged  said  land  to  D.  M.  Steele  &  Co.,  to 
secure  the  payment  of  his  promissory  note  for  $994.00. 

5.  That  default  was  made  in  the  payment  of  said 
last  mentioned  note.  An  action  was  commenced,  and 
judgment  of  foreclosure  and  sale  rendered  upon  said 
note  and  mortgage  by  said  district  court  of  Adams 
county.  A  sale  thereof  by  the  sheriff  of  said  county 
on  such  decree  was  made,  and  part  of  said  land  bought 
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at  said  sale  by  the  defendant  Ash  and  the  other  part 
bjthe  defendant  Samuel  Alexander,  and  the  sales  doly 
confirmed  by  the  said  court.  All  of  which  was  had 
and  done  before  the  commencement  of  this  suit. 

There  were  further  findings  of  fact  and  of  conclu- 
sions of  law  made  by  the  district  court,  but  which  it  is 
not  deemed  necessary  to  further  notice  for  the  purposes 
of  this  opinion. 

The  certificate,  together  with  the  assignment  exe- 
cuted on  its  back,  contained  all  of  the  elements  of  a 
deed  of  conveyance;  and  while  as  between  Millard 
and  Clutz  it  may  have  been,  and  probably  was,  in- 
tended as  a  mortgage,  yet,  as  to  third  persons  who 
had  no  actual  notice  or  knowledge  of  the  secret  pur- 
pose of  the  parties,  it  was  in  the  opinion  of  the  writer 
a  conveyance  of  the  fee  of  the  land.  But  without 
placing  the  opinion  of  the  court  upon  ground  which 
might  be  considered  somewhat  extreme,  there  can  be 
no  doubt  that  it  at  least  conveyed  an  equitable  estate 
in  the  land  to  Clutz,  which,  together  with  his  right  of 
possession,  was  capable  of  being  mortgaged  by  him. 
While  in  the  actual  possession  of  the  land  and  claim- 
ing title  thereto  under  the  said  conveyance,  Clutz  exe- 
cuted the  mortgage  to  D.  M.  Steele  &  Co.  for  a  lawful 
consideration,  which  was  received  by  them  in  good 
faith.  After  the  foreclosure  of  such  mortgage  and  the 
sale  made  to  carry  the  same  into  effect,  the  defend- 
ants Ash  and  Alexander  purchased  the  lands  in  good 
faith,  relying  upon  CI utz's  possession  and  claim  of  title, 
as  well  as  the  record  of  said  certificate  and  the  assign- 
ment thereof.  Clearly,  by  such  purchase  and  the  sher- 
iff's deed  made  by  the  order  of  the  court,  they  took 
all  the  title  which  Clutz  had  in  the  land,  equitable  as 
well  as  legal.  At  the  time  of  the  execution  of  the 
mortgage  by  Clutz  to  D.  M.  Steele  &  Co.,  he  held  the 
note  and  mortgage  of  Millard  upon  which  this  suit  is 
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brought.  The  note  was  dishonored  and  long  past  due. 
He  had  entered  into  possession  of  the  mortgaged  prem- 
ises and  conveyed  them  away  for  a  valuable  considera- 
tion. Under  these  circumstances  he  sold  and  endorsed 
the  note  to  Smith,  the  plaintifl:',  and  the  latter  took  it 
subject  to  all  of  its  infirmities  in  the  hands  of  Clutz. 
Had  Clutz  undertaken  to  foreclose  said  mortgage 
against  D.  M.  Steele  &  Co.,  his  own  subsequent  mort- 
gagee of  the  same  property,  he  would  have  been  met 
by  every  principle  of  equity  and  justice,  and  as  his 
endorsee  of  the  dishonored  note,  Smith,  the  plaintiff, 
is  equally  without  standing  in  a  court  of  equity,  as 
against  the  defendants  Ash  and  Alexander. 
The  decree  of  the  district  court  is  affirmed. 

Decbbe  affirmed. 
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Acknowledgment. 

1.  Construed  liberally,  but  it  must  appear  that  person  exfr- 
cutinf^  same  did  so  Toluntarily 497 

4.otion«    See  CoNYicRsioK.    Insurance. 

1.  Under  facts  stated,  action  held  not  to  be  prematurely 
brought 209 

2.  The  amount  due  a  mortgagee  at  time  of  foreclosure,  in- 
cluding taxes  paid  by  him,  constitutes  a  single  and  indi- 
visible demand,  and  cannot  be  separated  and  collected  by 
several  actions ^ 269 

8.     Foreclosing  tax  lien,  when 877 

4.  Objection  to  want  of  legal  capacity  to  sue,  waived,  un- 
less made  by  demurrer  or  answer 106 

5.  Against  wife  of  deceased  partner 698 

Advancements. 

1.     By  parent  to  child 129,  414 

Affidavits. 

1.     Must  be  preserved  by  bill  of  exceptions 521 

Amercement. 

1.  Of  sheriff  by  county  court 472 

2.  Order  of  amercement  reviewable  on  error 472 

Animals.    See  Trespass,  2. 

Appeal.      See  Error.      Mortoaos.      Practice   in   Supreme 
Court. 

1.  Motion  to  dismiss  ^n  appeal  in  the  district  court  because 
same  was  not  taken  in  time,  heU^  that  whatever  might 
have  been  the  right  of  the  appellee,  had  it  moved  in  time, 
after  allowing  the  appeal  to  stand  for  a  year  and  a  half, 
and  participating  in  the  selection  of  a  jury  to  try  the 
•ause  and  actually  entering  upon  the  trial,  it  was  too  late 
to  avail  itself  of  such  rights,  and  that  to  entertain  a  mo- 
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tion  to  dismiss  for  such  cause  at  that  stage  of  the  trial 
wus  error 204 

2.  Appeal  from  county  courts  is  governed  hy  same  law 
as  appeals  from  justice  of  the  peace.     [Code,  sec.  1006.]  861 

8.  Judgment  dismissing  action,  and  for  coats  in  fayor  of 
defendant,  is  final  and  may  be  appealed  from 862 

4.  Right  of  appeal  under  sec.  824  of  criminal  code  does  not 
apply  to  complainant  against  whom  judgment  for  costs 
has  been  rendered 529 

Assault  and  Battery. 

1.  Not  only  he  who  is  the  actor  or  actual  perpetrator  of 
the  offense,  but  he  also  who,  being  present  when  the  act  is 
done,  aids  and  abets  therein,  is  a  principal,  and  liable  as 
such  at  the  suit  of  the  injured  party 258 

2.  Evidence  examined  and  held  sufficient  to  warrant  a  ver- 
dict against  the  defendant  as  principal  in  the  battery  com- 
plained of. 258 

Assignment  of  Errors 143, 157 

Attachment. 

1.  Title  to  real  estate  by  attachment  proceedings 123 

2.  On  claim  before  due,  issued  by  clerk  without  an  order  of 
court,  is  void 299 

8.  Lien  of  attachment  held  to  take  effect  from  date  of 
levy,  and  a  conveyance  made  pendente  lite  not  a  cloud  on 
creditor's  title 341 

Attorneys.    See  Error,  1. 

1.  Fee  in  promissory  notes  not  recoverable  on  instruments 
executed  since  June  1, 1879,  95,  395.  Repeal  of  act  did  not 
affect  contracts  entered  into  while  it  was  in  force 519 

2.  Note  contained  provision  for  attorney's  fee,  and  on 
foreclosure,  fee  was  allowed.  Heldf  There  being  no  bill  of 
exceptions,  it  will  be  presumed  that  the  evidence  sustains 
the  decree,  and  that  the  mortgage  contained  a  provision 
for  an  attorney's  fee  so  far  as  to  be  notice  to  a  purchaser 

of  the  mortgaged  premises 519 

8.  Admission  of  attorney  as  party  plaintiff  for  purpose  of 
enforcing  his  lien 521 

Banks  and  Banking.    See  Neqotiablk  Instrumknts. 

Bastardy.    See  Syidsnce,  6. 
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Billof  Exceptions 168,  281,  621,  527 

Bills  and  Notes.    See  Neootiablk  Instruments. 

Bona  fide  Forohaser 823 

Caveat  Emptor 423. 

Change'  of  Venue. 

1.     Application  addressed  to  sound  discretion  of  court 8 

Chattel  Mortgage.     See  Mobtqaqes— Chattels.    Tender. 

Cities  of  the  First  Class.     See  Constitutional  Law.    Mu- 
nicipal Corporations.    Taxes. 

1.  Special  assessments  for  sewers  can  only  be  levied  on 
property  specially  benefited 87 

Cities  of  the  Second  Class.    See  Taxes,  8,  6,  7. 

1.  To  maintain  action  for  damages  occasioned  by  defective 
sidewalk,  it  is  not  necessary  to  present  the  claim  to  the 
city  council  for  allowance.  A  presentation  of  such  claim, 
however,  is  essential  to  a  recovery  of  costs  against  the  city.  252 

2.  An  instruction  that  under  certain  given  ^'circumstances 
the  city  is  liable  for  failure  to  perform  its  duties,"  there 
being  no  explanation  by  the  judge  as  to  what  those  ''  du- 
ties" were,  is  erroneous..... 253 

8.  Damages  caused  by  negligence  of  plaintiff  in  employ- 
ment of  medical  aid,  not  recoverable 258 

Common  Carriers,    See  Railroads. 

Confirmation  of  Sale.    See  Judicial  Sale. 

Consideration.     See  Contract,  2. 

Constitutional  Law. 

1.  The  word  ''district"  as  used  in  sec.  11,  art.  I,  Const., 
and  the  design  of  this  section  relative  to  trials  of  criminals 
—stated. 1,2. 

2.  If  legislature  create  "  trial  distritis ' '  larger  than  a  single 
county,  such  law  must  be  accompanied  by  one  under 
which  jurors  can  be  called  from  the  whole  of  such  district      2 

8.  New  counties  may  be  formed  out  of  unorganized  terri- 
tory        2 

4.  Effect  of  forming  and  organizing  new  county  out  of  un- 
organized territory,  formerly  portions  of  two  judicial  dis- 
tricU— sUted « 2 
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4  Poirtr  of  Bimicipal  MthorltiM  lo  l&wj  tpeeial  muem 
menu  for  local  improvemenU  is  limited  to  caMS  whera 
improvemant  confers  special  benefit  on  property  assessed, 
and  to  the  extent  of  such  benefits 4i 

6.  Constitution  of  1875,  and  not  that  of  1866,  governs  in 
cases  relative  to  special  assessments  by  municipal  corpora- 
tions, and  sec.  62,  Qen.  Stat,  126,  in  so  far  as  it  conflicts 
with  it,  is  repealed,  [tiame  section  rc-enaeted  in  1881. 
Comp.  SUt.,  96. 1 4e 

7.  Allowance  of  40  or  20  per  cent  interest  to  purchasers  at 
lax  sale  is  not  unconstitutional 66 

8.  An  amendment  to  a  particular  section  of  a  statute  must 
be  germane  to  subject  matter  of  section  sought  to  be 
amended , 877 

9.  Bill  retained  by  governor  more  than  three  days  [sec.  19, 
art.  Ill,  Const  1867]  became  a  law  although  legislature 
adjourned  to  a  certain  day.  The  restriction  that  ^'  unless 
the  legislature  shall  by  their  adjournment  prevent  its 
return  "  applies  to  adjournments  sine  die,^ 877 

10.  Liquor  act  of  1881  is  constitutional 547 

11.  To  hold  a  statute  unconstitutional  it  must  be  free  from 
reasonable  doubt  that  it  is  so 647 

12.  Provisions  of  criminal  code,  sec.  822,  relative  to  im- 
prisonment for  costs,  are  void 682 

Constmotion  of  Statutes.    See  Statutxs. 

Continuanoe. 

1.  Is  matter  of  discretion  with  trial  court,  but  if  abuse  of 
discretion  be  shown  new  trial  will  be  granted 891 

Contract.    See  Rkal  Estatx. 

1.  In  an  action  to  recover  damages  for  breach  of  eontraot 
by  the  defendant,  if  the  plaintiff  himself  is  in  inexcusable 
default,  he  cannot  recover 186 

S,  A  suiBcient  consideration  is  essential  to  the  enforcement 
of  an  unexecuted  agreement  to  waive  prompt  payment 
according  to  the  conditions  of  a  written  contract  for  the 
sale  of  land,  where  time  is  essential 186^ 

8.  As  between  the  parties  to  it,  and  as  to  thoee  having 
knowledge  of  its  existence,  a  written  contract  for  the  sale 
of  real  estate  is  valid  although  neither  witnessed  nor  ac- 
knowledged    198 
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4.  In  a  contract  for  the  tale  of  land  on  credit,  payment  tu 
be  made  in  inBtallmente  on  dayi  definitely  fixed,  and  lime 
being  essential,  with  penalty  of  forfeiture  for  want  of 
punctuality,  the  mere  receipt  uf  one  or  more  payments 
pverdue  does  not  of  itself  operate  as  a  waiver  of  the 
right  to  declare  a  forfeiture  for  the  non-payment  of  ia- 
stallments  subsequently  falling  due.  The  simple  act 
of  receiving  a  payment  after  the  day  when  the  payee  was 
bound  to  accept  it,  without  more,  is  no  excuse  for  laches 
in  making  future  payments 201 

^.  One  who  agrees  to  worlc  for  another  a  certain  specified 
time,  and  only  worlcs  a  part  of  that  time,  may  recover  the 
actual  value*  of  his  labor  not  exceeding  the  rate  agreed 
upon,  less  any  damage  sustained  by  the  employer  by  rea- 
son of  failure  to  work  the  whole  of  said  time 200 

6.  In  order  to  rescind  a  contract  for  the  purchase  of  chat- 
tels on  account  of  fraudulent  representations  made  by  the 
vendor,  the  purchaser  must,  soon  after  making  discovery 
of  the  faulty  character  of  the  chattels,  ofier  to  rescind  and 
put  the  subject-matter  of  contract  as  near  in  ataiu  quo  as 
may  be  under  the  circumstances,  or  upon  trial  must  give 

a  reason  why  the  same  could  not  reasonably  be  done 829 

7.  On  evidence  in  this  case,  heldj  that  a  verbal  agreement 
by  purchaser  at  Judicial  sale  to  reimburse  one  who  had 
previously  bought  land  at  tax- sale,  could  not  be  enforced  899 

8.  Performanceofcontract  for  work  and  labor.  Gratuitous 
services  441 

t.  Acceptance  of  bids  for  bonds  by  county  commissioners. 
Bid  cannot  be  amended  privately 484 

Oonversion. 

1.  Demand  on  agent  for  security  signed  by  party  claiming 
to  be  attorney  for  principal,  without  an  order  in  writing, 
or  proof  of  authority,  held  insufficient  to  maintain  action  44S 

Conveyance.    See  Coysnant.    Rxal  Estats. 

Ck>rporation8.    See  Mukicipal  Corporations.* 

1.  Kemedy  of  stockholders  against  directors — stated 164 

2.  Want  of  capacity  in  a  corporation  which  is  the  vendor 
in  a  contract  for  the  sale  of  real  estate,  to  take  a  title  to 
«r  hold  such  property,  cannot  be  successfully  urged  by 
the  vendee  or  his  assignee,  to  defeat  a  recovery  of  the 
agreed  price,  in  an  action  on  the  contract 193 
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8.  \Vhere  a  corporBtion  is  incompetent  by  its  charter  to 
take  a  title  to  real  estate,  a  cooTeyance  to  it  ia  not  void, 
but  only  voidable,  and  the  sovereign  only  can  object.  It 
is  valid  until  assailed  in  a  direct  proceeding  for  that  pur- 
pose    192 

4.  DebU  mentioned  in  sees.  186  and  189,  Gen.  SUt,  200, 
[Comp.  Stat.,  156],  are  debts  arising  upon  contracts,  ex- 
press or  implied,  and  not  damages  for  torts 243 

5.  Repeated  and  wilAil  acts  of  misuser  or  nonuser  by  a  cor- 
poration which  are  of  the  essence  of  the  contract  between 
it  and  the  state,  constitute  a  just  ground  of  forfeiture  of 
the  franchise 354 

Costs. 

1.  If  unnecessary  matter  appear  in  a  record  costs  thereof 
taxed  to  party  in  fault 233 

2.  Where  plaintiff  in  county  court  claims  more  than  |100 
and  finding  in  his  favor  exceeds  that  sum,  but  is  by 
counter  claim  or  set-off  reduced  to  less  than  |100,  he  is 
not  entitled  to  costs 46*^ 

8.  Complainant  against  whom  judgment  for  costs  has  been 
rendered  [sec.  824,  Criminal  Code]  cannot  be  imprisoned  529 

4.  Costs  are  a  mere  civil  liability 529 

5.  On  proceedings  in  error  under  facts  stated 208 

Counties. 

1.  Not  liable  for  money  paid  to  county  treasurer  for  the 
redemption  of  land  sold  for  taxes,  unless  same  has  been 
paid  into  county  treasury 229,  857,  408 

2.  Commissioners  have  no  power  to  permit  one  bid  for 
county  bonds  to  be  privately  amended  so  as  to  make  it 
better  than  another.... 484 

8.    Formation  out  of  unorganized  territory 2 

4.    New  counties  deemed  organized,  when 601 

County  Seat  Location 104 

County  Treasurer.    See  Schools. 

Courts— County. 

1.  Sec.  1001,  Civil  Code  [Comp.  Stat.,  645],  is  applicable 
to  practice  in  county  courts,  regardless  of  amount  in  con- 
troversy, and  judgment  rendered  in  absence  of  defendant 
may  be  set  aside  as  therein  provided 238 
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2.     Has  jurisdiction  of  actions  of  forcible  entry  and  detainer  815 

8.     Has  authority  to  amerce  a  sheriff 472 

4.  Plaintiff  not  entitled  to  costs  when  claim  exceeds  $100, 
but  is  by  counter  claim  reduced  to  less  than  that  amount  462 

Courts— District. 

1.  On  the  case  made,  h^ld  to  be  error  on  the  part  of  the 
district  court,  and  a  legal  abuse  of  discretion,  to  refuse  to 
allow  the  defendant  to  withdraw  his  assent  to  the  entry  of 
Judgment  as  by  consent  in  open  court,  and  restore  the  cause 
to  the  calendar  for  trial 286 

Covenant. 

1.  Mortgagee  does  not  take  such  estate  in  land  mortgaged 
as  to  make  him  assignee  of  covenants  in  deed  prior  to  his 
mortgage,  and  covenants  running  with  land  do  not  pass 
to  him 250 

Creditor's  Bill.    See  Attachment. 

Criminal  Law.     See  Assault  and  Battery.    Practice  in 
Criminal  Cases. 

1.  Complainant  [Sec.  824,  Criminal  Code]  cannot  be  im- 
prisoned for  non-payment  of  costs 529 

Damages.    See  Contract,  1.     Cities  of  Second  Class,  8. 
Telegraph  Company.    Warranty,  2. 

1.  Bule  of  damages  held  to  be  simply  the  difference,  if  any, 
between  the  price  paid  for  the  property  and  its  actual 
value  at  the  time  of  the  purchase 218 

2.  Exemplary  or  punitive  damages  not  recoverable 261 

8.    Rule  in  actions  where  goods  are  sold  with  warranty. 148 

4.     Right  of  way  for  railroad;  special  benefits 585 

Decedents. 

1.  When  chattel  mortgage  is  void,  property^  on  death  of 
mortgager,  leaving  insolvent  estate,  becomes  assets  in 
hands  of  executor 498 

Decree.    See  Judgment.    Mortgage — Real  Property. 

Default. 

1.  Sufficient  prima  facie  if  judgment  show  a  failure  to 
answer  or  demur 895 

Defenses.    See  Fraud,  1. 
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Damurrer.    8m  Plxaoiho. 

Discretion  of  Court 2d6,  S20,  S9l 

DiBtriot  Court.    See  Court.    Jueisdictiok.    Winrxes,  S. 

Dying  Declarations v 67T 

Vjeotment.    See  Pbacticb  is  Sufbkmx  Ooubt,  10. 

1.  Party  who  procecdi  under  "  occupying  claimant  act," 
[Gomp.  Stat,  866,]  is  estopped  from  seeking  relief  by 
error  against  Judgment  in  ejectment  suit 37S 

3.  Squitable  defenses  may  be  interposed,  but  to  be  of  arail 
must  be  superior  to  title  of  plaintiff. iOA 

Blections. 

1.  Requisites  of  notice  of  contest  under  laws  1879,  261. 
[Comp.  SUt.,  266.] 100 

2.  If  persons  selected  to  take  depositions  in  election  contest 
refuse  to  take  testimony  offered,  relating  to  the  points  of 
contest,  they  may,  after  entering  upon  their  duties,  be 
compelled  to  proceed... 100 

5.  On  an  election  for  the  location  of  a  county  aeat  the  can- 
vassers have  no  authority  to  reject  votes  cast,  and  if  they 
do  so  mandamus  will  lie  to  compel  them  to  make  the  can- 
vass according  to  the  face  of  the  returns 104 

4.  The  remedy  by  contest  [Comp.  Stat,  266]  is  not  ex- 
clusive   104 

6.  Act  of  1879,  p.  240  [Comp.  Stat,  267],  authorizing  an 
election  of  clerks  of  district  courts  in  the  year  1879,  and 
every  four  years  thereafter,  in  counties  containing  not 
less  than  eight  thousand  inhabitants,  does  not  authorize 
an  election  of  such  clerks  in  other  counties  during  the  in- 
tervening years  upon  attaining  that  population 178 

6.  A  mandamus  will  not  be  granted  to  compel  a  county 
clerk  to  issue  a  certificate  of  election  to  a  person  who  re- 
ceives the  highest  number  of  votes  for  an  office,  where 
the  election  to  fill  said  office  was  held  without  authority 
of  law 17S 

Eminent  Domain 88S 

Squity.    See  Rial  Estats.    Tbusts. 

1.    Title  to  real  estate  by  proceedings  in  attachment 19S 
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Error.    Sea  Praotiob  iv  Sopksmk  Covbt. 

1.  Refueal  of  court  to  hear  argument  on  adtti!nib!lUj  of 
evidence  is  not  joer  te  error S 

2.  In  cases  of  error  not  of  a  jurisdictional  character,  ag- 
grieved party  should  first  seek  relief  of  court  committing 
the  error 886 

3.  Order  of  amercement  reviewable  on  error 472 

4.  Admission  in  evidence  of  letter-press  copy  df  a  writing, 
when  error  without  prejudice 588 

EstoppeL 

1.  A  party  in  an  action  of  ^ectmenti  instituting  proceed- 
ings under  occupying  claimant  act  [Comp.  Stat.,  366], -is 
estopped  f^om  seeking  relief  by  error  against  judgment  in 
the  former  action 8TS 

2.  Taking  stay  of  execution  is  a  waiver  of  errors  in  the 
proceedings  and  judgment 4T4 

Sviddnce.   See  Fraud,  1, 2.   Pbxctick  ik  Osimihal  Casxb,  8, 6. 

1.  Where  prisoner  introduces  evidence  of  good  character, 
it  is  not  competent  for  prosecution,  in  reply,  to  put  in  eri- 
dence  particular  facts  to  prove  it  to  be  bad.  But  if  par- 
ticular facts  be  admitted,  accused  has  right  to  show  cir- 
cumstances under  which  they  occurred 4 

2.  Good  character  may  always  be  proved,  but  if  the  crime 
charged  is  so  strongly  marked  by  deliberation  and  atrocity 
that  the  jury-are  clearly  convinced  the  accused  was  a  party 
to  it,  good  character  should  not  avail.  But  if  accused  of- 
fer no  evidence  of  good  character,  no  legal  inference  atm. 
arise  from  such  omission  that  he  is  guilty  of  the  offense 
charged,  or  that  his  character  is  bad 4 

3.  Held  sufficient  to  sustain  verdict  and  judgment,  121, 
122,  266,  86.'{,  467,  400,  613.  Held  insufficient,  46,  186, 
279,  442.  Held  sufficient  to  warrant  a  verdict  against  de- 
fendant as  principal  in  battery  complained  of. 268 

4.  In  support  of  an  alleged  trust  examined  and  held  inade- 
quate   • 82 

6.  In  a  prosecution  for  bastardy  by  a  woman  claiming  to 
be  unmarried  by  reason  of  her  husband  having  a  wife  liv- 
ing at  the  time  of  her  marriage  to  him,  held^  that  hearsay 
evidence  as  to  such  prior  marriage  of  her  husband  having 
been  admitted  without  objection  tended  to  prove  that  sAie 
was  unmarried,  and  would  be  sufficient,  when  the  oflense 
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charged  was  clearly  proved,  to  prevent  the  court  from  dis- 
charging the  accused  on  a  writ  of  habeas  corpus 99 

6.  Inadmissibility  of  evidence  in  case  ot  malicious  prosecu- 
tion   108 

7.  Objection  to  admission  of  a  deed,  as  "irrelevant,  imma- 
terial, and  incompetent"  are  too  general  to  reach  defects 

in  form,  execution,  or  acknowledgment  of  such  deed 166 

8.  In  action  for  deceit  in  sale  of  eating  house,  etc,  by  false 
representations  as  to  amount  of  business,  profits,  etc, 
representations  as  to  past  business  are  admissible,  but 
those  concerning  the  future  are  not 213 

9.  Comparison  between  the  respective  styles  in  which  the 
house  was  kept  by  plaintiflEs  and  defendants,  together  with 
the  material  circumstances  attending  each  admissible  only 
as  tending  to  show  that  the  representations,  if  made,  were 
false.  A  comparison  between  the  manner  in  which  the 
house  was  kept  by  plaintiffs  and  strangers,  hetdy.  inad- 
missible   , .'  ^13 

K).  Defendant  having  denied  the  genuineness  of  the  prom- 
issory note  on  which  the  action  was  brought,  called  his 
son  OS  a  witness,  who  testified  in  chief  that  certain  words 
in  the  note  which  his  father  actually  gave  were  written  by 
himself.  On  cross-examination  he  was  required  to  write 
the  same  words  in  the  presence  of  the  jury,  for  their  in- 
spection and  comparison  with  the  note  in  controversy. 
Heldf  Competent  evidence  and  cross-examination 864 

11.  Admissibility  of  chattel  mortgage  to  disprove  allega- 
tion of  ownership  in  indictment 410 

12.  TV  hen  conflicting  as  to  the  price  agreed  upon  in  the 
sale  of  personal  property,  it  is  competent  to  show  the  value 
of  the  property  at  the  time  of  the  sale,  as  tending  to  show 
what  the  real  contract  probably  was 456 

18.     In  prosecution  for  rape 276 

14.  Dying  declarations,  to  be  admissible,  must  be  made  un- 
der a  sense  of  impending  death 577 

Exceptions  and  Obgeotions,  46,  129,  1C8,  166,  231,  436, 
438,  621,  627. 

Execution. 

1.     Taking  stay  is  a  waiver  of  error.. 474 
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Exemption. 

1.  Of  homestead  under  sec.  625,  Civil  Code  [Gen.  SUt., 
616J 888 

False  Pretense. 

1.  Jurisdiction  of  police  court  of  one  county  to  issue  war- 
rant for  apprehension  of  citizen  of  another 809 

Fees. 

1.  Mistake  or  ignorance  without  corrupt  intent  is  no  de- 
fense in  an  action  on  ttie  statutory  penalty  for  an  officer 
taking  greater  fees  than  are  allowed  by  law 157 

2.  Attorney's  fees  in  notes  not  recoverable  since  June  1, 
1879 95,  895,  519 

Fencing  in  Track  of  Bailroads 591 

Forcible  Entry  and  Detainer. 

1.  In  an  action  of  forcible  entry  and  detainer,  where  the 
only  errors  assigned  are  that  the  judgment  is  against  the 
weight  of  evidence,  it  will  not  be  reversed  unless  it  is 
clearly  wrong 265 

2.  County  judges  have  jurisdiction 816 

8.  Former  adjudication  wherein  plaintiff  was  non-suited, 
and  record  showing  no  final  decision  or  merits,  Heldy  no 
bar  to  present  action 820 

4.  Not  proper  remedy  to  try  questions  of  title,  but  merely 
right  of  possession 527 

Foreclosure  of  Mortgage 64, 181,  269,  619 

Foreclosing  Tax  Lien '. 877 

Fraud. 

1.  Betention  of  possession  of  goods  by  the  vendor  in  case 
of  an  absolute  sale  Is,  as  against  creditors,  only  prima 
fcicie  evidence  of  fraud,  which  may  be  entirely  rebutted. 
In  such  case  burden  of  proof  is  on  vendee  to  satisfy  jury 
that  the  sale  was  fair  and  entered  into  in  good  faith. ..118,  121 

2.  To  make  fraudulent  acts  available  as  a  defense  to  an  ac- 
tion, they  must  appear  to  have  prejudiced  him  who  pleads 
them.  And  in  the  absence  of  averment  and  proof  to  that 
effect  fraud  cannot  be  presumed  to  have  been  injurious....  198 

8.  The  statute  of  frauds  does  not  render  a  contract  void, 
but  voidable  at  the  option  of  either  party.  But  it  does  not 

42 
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require  a  |>art7  to  ignore  consideraiione  of  moral  obliga- 
tion, equity,  and  good  faith  by  pleading  the  same ;  and  a 
creditor  cannot  do  so 228 

4.  To  constitute  a  bona  fide  purchase  it  must  be  made  with- 
out notice  and  with  the  money  actually  paid.  Facts  stated 
and  purchase  held  not  to  be  bona  fide,  and  affirmative  re- 
lief granted  to  defendant 323 

6.  False  statements  made  by  the  vendor  of  chattels,  at  the 
time  of  the  sale,  with  the  fraudulent  intent  to  induce  the 
purchaser  to  accept  an  inferior  article  ja  a  superior  one, 
or  to  give  an  exorbitant  and  unjust  price  therefor,  will 
render  such  contract  of  purchase  voidable;  but  such  false 
statement  must  be  of  some  matter  affecting  the  character, 
quantity,  quality,  value,  or  title  of  such  chattel 828 

6.  As  between  the  parties  to  it,  and  their  privies,  a  con- 
tract for  the  sale  of  land,  or  of  any  interest  therein,  need 
not  be  witnessed  or  acknowledged 192,  401 

Gkumishment. 

1.  Honey  deposited  generally  by  county  treasurer  in  banks 
garnisheed  by  private  creditors  of  treasurer 431 

2.  Garnishment  proceedings  by  creditor  of  mortgagor  of 
chattels,  held,  under  facts  stated,  to  be  no  defense  to  an  ac- 
tion by  assignee  of  mortgagee,  for  value  of  property......  476 

Habeas  Corpus*    See  Eyidbnck,  5. 

Homestead. 

1.  Law  in  regard  to  exemption,  in  force  when  contract  is 
entered  into,  becomes  the  law  of  such  contract 889 

2.  Right  of  exemption  under  sec.  626  [G«n.  Stat.,  6I6j, 
unaffected  by  subsequent  legislation  or  amendment — 
sUted 888 

Horse  Stealing. 

1.  Distinction  of  grand  and  petit  larceny  unknown  in  this 
crime 410 

Husband  and  Wife.    See  Inbtjrancb. 

1.  Evidence  examined  and  a  conveyance  by  husband  to  a 
third  party,  from  whom  be  took  notes,  and  who  afterwards 
conveyed  to  wife  receiving  notes  and  about  |100  in  pay- 
ment, there  being  no  change  of  possession  of  property, 
heldj  to  be  in  fraud  of  creditors 61 
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2.  Purchase  of  real  estate  with  money  of  wife,  title  in 
husband,  debts  contracted  by  him  while  holding  legal 
title,  lien  of  creditor  preferred  to  equity  of  wife 197 

8.  Contract  made  between  them  in  good  faith,  upon  an 
adequate  consideration,  and  not  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  creditors  of  the  husband,  will 
not  be  declared  fraudulent  from  the  mere  fact  that  years 
afterwards  ^he  husband  was  unable  to  pay  his  debts 245 

4.  Mortgage  by  wife  on  separate  estate  to  secure  note  of 
husband  not  enforced 448 

6.  Liability  of  wife  on  death  of  her  husband  who  is  a 
member  of  partnership 698 

Ii^unctiQii. 

1.  Will  lie  to  prevent  enforcement  of  alternative  judg- 
ment in  replevin,  when 479 

Instruotions  to  Jury.    See  Practiob. 

Insuranoe. 

1.  Under  facts  stated,  Eeld^  That  an  action  against  an  in- 
surance company  for  the  surrender  value  of  a  policy  was 
properly  brought  in  the  name  of  a  husband  and  not  in 
the  name  of  his  wife  to  whom  the  policy  was  made  paya- 
ble.    [Sec.  82,  Civil  Code] 169 

Intoxicating  Liquors.    See  Liquors. 

Joinder.    See  Plxadivo. 

Judgment. 

1.  Judgment  dismissing  action  and  for  costs  in  favor  of  de- 
fendant is  final 862 

2.  To  show  default,  it  is  sufficient  prima  f<ieie  if  it  appear 

in  Judgment  that  defendant  has  failed  to  answer  or  demur.  895 

8.    Should  not  be  entered  without  pleadings  or  copies  465 

Judicial  Sale. 

1.  Motion  to' vacate  on  ground  that  sale  was  concealed  from 
defendant  should  state  facts  of  alleged  concealment 808 

2.  The  fact  that  after  the  setting  aside  of  a  prior  sale,  plain- 
tiff took  leave  to  file  a  supplemental  petition  within  a  time 
limited,  which  he  failed  to  do,  and  by  reason  of  which 
defendants  were,  as  they  alleged,  led  to  believe  that  no  re- 
sale would  be  had,  but  which,  after  the  time  for  filing  said      , 
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pleading  had  expired,  actuallj  took  place  without  their 
knowledge,  is  not  safllcient  reason  for  setting  sale  aside. 
Neither  is  the  pendency  of  an  action  at  law  for  recovery 
of  mortgage  debt  any  reason SOS 

8.  In  sale  of  a  single  tract  of  land  lying  in  two  counties, 
sheriff  must  call,  as  appraisers,  freeholders  residing  in  the 
county  where  decree  was  rendered 30a 

4.  Land  having  been  legally  appraised  at  a  prior  sale 
which  was  set  aside,  and  a  second  sale  made  ^ith  regard 
to  that  appraisement,  it  was  urged  in  resistance  of  a  con- 
firmation that  the  premises  had  been  improved  to  the  ex- 
tent of  $4,000  between  the  time  of  the  appraisement  and 
the  second  sale.  But  it  being  shown  that  such  improve- 
ment was  actually  made  at  the  expense  of  plaintiff,  who 
was  the  purchaser  at  both  sales,  while  holding  under  the 
first.  Held,  that  this  was  not  a  valid  objection  to  the  sec- 
ond sale,  no  new  appraisement  being  necessary  or  proper 
under  the  circumstances SOS 

6.  Offer  of  increased  bid  in  case  re-sale  is  ordered,  is  not 
sufficient  al^lutely  to  require  the  court  to  set  the  sale 
aside.  It  is  a  matter  of  discretion  with  the  court  to  which 
the  offer  is  made  to  accept  it  or  not,  and  unless  an  abuse 
of  such  discretion  be  clearly  shown,  an  appellate  court  has 
no  right  to  interfere SOS 

6.  The  general  subject  discussed 426 

7.  Relief  to  purchaser  on  ground  that  defendants  had  con- 
veyed title  to  property  ^before  suit  brought — refused 42  S 

8.  Objection  that  no  appraisement  was  made  before  sale, 
does  not  render  deed  void,  or  render  order  of  confirmation 
liable  to  be  attacked  collaterally 12B 

Jurisdiction. 

1.  A  district  court  in  one  county  has  no  jurisdiction  over 
crimes  committed  in  another  organised  county S 

2.  Under  the  evidence  stated,  Held,  that  a  police  court  of 
Douglas  county  had  no  jurisdiction  of  offense  of  obtain- 
ing property  under  false  pretenses,  alleged  to  have  been 
committed  by  persons  in  Saline  county,  who  purchased 
goods  of  a  traveling  agent  of  merchants  in  Douglas 
county 309 

5.  County  judges  have  jurisdiction  of  actions  of  forcible 
entry  and  detainer... 316 

4.  In  cases  of  specific  performance  of  contract  for  the  sate 
of  real  estete 605 
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Jurors. 

1.     Voire  dire  examfnatton 3 

Justices  of  the  Peace.    See  Practice,  82. 

Landlord  and  Tenant. 

1.  Plaintiff  being  in  possession  under  claim  of  ownership 
sold  on  credit  to  R.  and  gave  title  bond.  R.  remained  in 
possession  until  last  installment  was  due,  never  paid  any- 
thing, disappeared,  and  defendant  was  found  in  possession. 
Held,  That  prima  faciei  plaintiff  was  entitled  to  Judgment.  816 

Libel. 

1.  Certain  charges  stated  and  held  to  \>b  per  ae  actionable....  280 

Lien.    See  Attornteys,  8.    Real  Estate. 

Life  Insurance.    See  Insurance. 

Limitation  of  Actions. 

1.  Prior  adjudication  where  plaintiff  was  non-suited,  rec- 
ord not  showing  final  decision  on  merits  of  the  matter  in 
dispute,  held  no  bar  to  present  action 820 

2.  Statute  does  not  run  against  state 405 

Liquor. 

1.  Assignee  of  license  is  liable  to  indictment 866 

2.  License  issued  contrary  to  statute  confer  no  authority 

to  sell  liquor 866 

8.  It  seems  business  may  be  carried  on  through  agent 872 

4.  TrafQc  in  cities  and  villages,  how  carried  on 628 

6.  Liquor  act  of  1881  is  constitutional 547 

6.  The  exaction  of  license  fee  is  not  taxation ^ 547 

7.  Privileges  granted  under  former  law,  repealed  by  act  of 
1881,  were  revoked  on  taking  effect  of  the  new  act  Juno 

1,  1881 647 

Malicious  Prosecution. 

1.  Inadmissibility  of  evidence  in  the  case  stated 108 

2.  To  entitle  plaintiff  to  recover  he  must  prove  not  only 
malice  but  want  of  probable  cause  by  the  defendant  ill 
causing  his  arrest 108 

BCandamus.    See  Elections,  2,  8,  4. 

1.  When  the  question  presented  is  one  of  public  right,  and 
the  object  of  the  action  is  to  enforce  the  performance  of  a 


680  INDEX 

duty,  it  If  lufflcient  for  the  relator  to  show  that  he  is  a 
dtiseD,  and  a«  such  interested  in  execution  of  the  laws....  106 

3.  Proceedings  on  mandamus  in  the  district  court,  dis- 
missed for  irregularities,  and  it  appearing  that  court  had 
no  Jurisdiction,  are  not  a  bar  to  a  mandamus  in  supreme 
court 106 

8.  Not  granted  to  compel  issuance  of  a  certificate  of  elec- 
tion when  election  was  held  without  authority  of  law 175 

4.  In  an  application  for  a  peremptory  writ  of  mandamus 
to  compel  the  execution  of.  certain  tax  deeds,  answers 
were  filed  setting  up  the  pendency  of  actions  in  other 
courts  to  have  the  tax  proceedings  declared  Toid.  On 
demurrer,  htld^  the  court  will  not  entertain  jurisdiction  266 

Married  Women.    See  Hubbakd  akd  Wivx.    Pabbnt  aitd 
Child. 

Meohamos'  laen. 

1.  Requisites  of  petition  to  foreclose 386 

2.  Relief  sought  by  enforcing  lien  does  not  constitute  sepa- 
rate cause  of  action 896 

Mortgage— Chattels. 

1.  There  being  testimony  tending  to  prove  that  mortgage 
in  question  was  executed  by  the  president  of  a  corporation, 
to  hinder  and  delay  one  of  its  creditors,  said  mortage  be- 
ing executed  to  himself  in  his  individual  capacity,  held 
not  necessary  that  there  should  be  other  testimony  show- 
ing also  fraudulent  intent  or  notice  on  the  part  of  the 
mortgagee ;  and  further,  that  the  giving  of  abstract  gen- 
eral principles  of  law,  however  correct,  yet  inapplicable 
to  the  proof  in  the  case,  undue  prominence  in  the  instruc- 
tions probably  misled  the  Jury,  and  was  error.  Held  also, 
that  instructions  set  forth  on  pages  294,  295  should  have 
been  given.. 291 

2.  Admissibility  of  evidence  to  disprove  allegations  of 
ownership  in  indictment 410 

8.  Under  law  in  force  in  1876  [Gen.  Stat,  894]  mortgage 
must  have  been  acknowledged  to  entitle  it  to  be  recorded  493 

4.  Mortgage  being  void  as  to  creditors,  the  property,  on 
death  of  mortgagor,  leaving  insolvent  estate,  becomes  as- 
seU  of  esUte 493 

6.  Under  law  of  1877,  p.  61,  the  failure  of  clerk  to  index 
does  not  render  mortgage  void  as  to  subsequent  mortgagee 
without  actual  notice  of  its  existence 499 


INDEX.  631 

6.  Description  of  property  held  definite 499 

7.  The  lien  of  a  senior  mortgagee  who  fraudulently  re- 
leases property  on  which  his  mortgage  is  the  exclusive 
lien,  the  same  bving  adequate  security,  will  be  postponed 

to  that  of  junior  mortgagee 499 

Mortgage— Heal  Property. 

1.  In  a  foreclosure  suit,  evidence  examined  and  conclusion 
arrived  at  that  defendant,  by  accepting  the  return  and  de- 
livery to  him  of  certain  old  notes,  making  two  consider- 
able payments  on  new  notes,  and  procuring  a  credit  of 
$260  on  them,  waived  his  right  to  the  return  of  the  said 
new  notes  and  mortgage,  and  that  the  same  remain  in 
force 64 

2.  In  a  foreclosure  suit  where  several  parties  are  made  de- 
fendants as  lien  holders,  etc.,  their  several  answers  claim- 
ing rights  as  such,  may  be  regarded  also  as  cross-petitions 
for  relief  as  against  their  respective  co-defendants  as  well 
as  against  the  plaintiff.  And  any  such  defendant,  regu- 
larly served  with  process,  who  fails  to  answer  any  material 
allegation  contained  in  the  answer  of  his  co-defendant  is 
bound  thereby  as  well  as  by  the  decree  founded  thereon, 
and  unless  he  appeals  Jtherefrom  the  same  becomes  as  to 
him  res  adjudicata 181 

8.  A  mortgage  of  real  estate  is  a  mere  pledge  or  collateral 
security  creating  a  lien  upon  the  mortgaged  property,  but 
conveying  no  title  nor  vesting  any  estate,  either  before  or 
after  condition  broken.  The  covenants  running  with  the 
land  therefore  do  not  pass  to  the  mortgagee  as  assignee...  260 

4,  Mortgagee  may  pay  taxes  on  land  or  redeem  same  from 
tax  sale,  and  amount  so  paid  is  a  valid  claim  against  the 
mortgagor,  enforceable  in  the  same  manner  as  the  mort- 
gage debt,  and  continuing  until  the  satisfaction  of  the 
mortgage.  But  whatever  is  due  at  time  of  foreclosure, 
including  taxes  so  paid,  constitutes  but  a  single  and  indi- 
visible demand,  and  cannot  be  separated  and  collected  by 
several  actions 269 

6.  Mortgagor  and  mortgagee,  after  decree  of  foreclosure 
entered  into  a  contract  that  upon  the  payment  by  the 
mortgagor  of  a  portion  of  the  amount  due  on  the  decree, 
the  time  of  payment  of  the  remainder  was  to  be  extended 
for  more  than  one  year,  the  rate  of  interest  being  in- 
creased from  10  to  12  per  cent.  A  purchaser  of  the  Innd, 
subject  to  the  decree,  brought  action  to  have  the  land  de- 
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clared  free  from  the  mortgage  on  account  of  the  extension 
of  time.  Heldf  that  the  mortgaged  property  was  the  prima- 
ry fund  for  the  payment  of  the  decree,  and  not  a  surety. 
The  mortgaged  estate  was  not  liable  for  a  greater  rate  of 
interest  than  10  per  cent 848 

6.  Not  enforced  when  given  to  secure  precedent  debt  of 
another,  there  being  no  extension  of  time  of  payment  or 
any  new  consideration 451 

7.  Attorney  fee  on  foreclosure 519 

Motion  for  New  Trial,  129,281,  486,  488. 

Municipal  CorporationB.    See  Cities.    Taxes. 

1.  Under  the  constitution,  and  act  relative  to  cities  of  the 
first  class,  special  assessments  for  sewer  purposes  can  only 
be  levied  on  property  specially  benefited,  and  only  to  ex- 
tent of  benefits 87 

2.  Action  for  damages  caused  by  defective  sidewalk;  neg* 
ligence  of  plaintiff 258 

Ifegligencey  a  question  of  fact  for  jury,  when 832 

Negotiable  Instruments.    See  Warranty,  1. 

1.  Attorney's  fee  in  notes  executed  since  June  1,  1879,  not 
recoverable 95 

2.  Facts  alleged,  held  on  demurrer  insuflicient  to  charge 
indorser 452 

8.  The  mere  fact  that  one  purchases  a  negotiable  promis- 
sory note  before  maturity,  for  about  one-half  the  face 
value,  there  being  evidence  tending  to  show  that  he  did 
not  regard  the  note  as  good  (collectible),  and  no  evidence 
showing  it  to  be  worth  more,  is  not  sufficient  to  put  the 
purchaser  on  inquiry  as  to  the  consideration 606 

4.  Acceptance  of  order  to  pay  money  on  performance  of 
certain  conditions.  Heldy  That  no  recovery  could  b^  had 
thereon  unless  acceptor  was  indebted  to  drawer,  he  having 
failed  to  comply  with  conditions 580 

New  Trial.    See  Practice.     Practice  in  Supreme  Court. 

1.  Referee  cannot  grant.  Motion  therefor  must  be  made 
to  court 488 

17on-suit 186 

Ifotioe.    See  Attachment,  1. 

1.     Attachment  proceedings  notice  of  pendency  of  action...  128 
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Oooupying  Claimants. 

1.  To  properly  proceed  under  "occupying  claimant  law" 
•  [Comp.  Stat.,  865],  no  step  should  be  taken  until  final 

Judgment  in  the  action  against  such  claimant  has  been 
entered 373 

2.  Where  a  party  in  an  action  of  ejectment  elects  to  insti- 
tute proceedings  under  said  act,  he  is  estopped  from  seek- 
ing relief  by  proceedings  in  error  against  the  Judgment  in 
the  former  action 878 

Offioers.    See  Feks. 

Parent  and  Child. 

1.  Lands  conveyed  by  a  mother  to  her  daughter  as  an  ad- 
vancement after  the  mother  has  contracted  debts  whioh 
she  is  thereby  unable  to  pay,  pass  subject  to  such  debts...  129 

2.  Advances  of  money  deemed  a  gift,  not  a  loan  , 414 

Parties.    See  Insurance.    Mortoaoe,  2. 

1.     In  action  for  specific  performance 601 

Partnership. 

1.    Liability  of  wife  of  deceased  partner 698 

Performance 601 

1.  A  party  employed  for  a  certain  definite  time,  who  fails 
to  perform,  may  still  recover  wages  of  employer,  less  dam- 
age sustained  by  the  latter 209 

2.  Work  and  labor.     Gratuitous  services 441 

Pleading.    See  Mortoaue,  2.    Heal  Estate,  7. 

1.  Demurrer  lies  only  to  statement  of  causes  of  action  and 
not  to  prayer  for  relief. 192 

2.  If  several  defendants  join  in  demurrer  to  petition,  which 
f  tates  a  cause  of  action  as  to  one  of  them,  it  will  be  over- 
ruled   192 

8.  Petition  which  states  that  certain  goods  were  sold  and 
delivered  by  the  plaintifis  to  the  defendants,  sets  forth  a 
copy  of  the  account,  alleges  that  there  are  no  credits 
thereon  and  no  part  thereof  has  been  paid,  and  that  there 
is  due  from  the  defendants  to  the  plaintifis  a  definite  sum, 
is  good 286 

4.  Title  of  cause  is  part  of  the  petition,  and  it  is  not  neces- 
sary to  repeat  names  of  parties  in  body  of  it 286 
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6.  Petition  good  in  an  action  for  goods  sold  and  delivered, 
will  not  be  held  twd  on  general  demurrer  in  an  action  for 
lumber  and  other  building  materials,  where  plaintiff  also 
prays  for  a  lien  on  a  building 885 

6.  Demurrer  for  defect  of  parties  docs  not  lie  unless  face 

of  pleading  show  parties  are  wanting 895 

7.  Demurrer  for  misjoinder  of  causes  of  action  will  lie  only 
where  joinder  is  forbidden 895 

Fractioe.    See  Action.    Ejsgtmknt.    Ihbukakcs.    Mandamus. 

1.  No  appeal  lies  in  favor  of  defendant  from  judgment  of 
Justice  rendered  by  default;  but  if  plaintiff  treat  such  ap- 
peal as  valid,  and  without  objection  flie  the  necessary 
pleadings  on  his  part  to  make  up  the  issues  for  a  trial  on 
the  merits,  in  the  appellate  court,  it  is  too  late  to  object  on 
the  trial  to  the  validity  of  the  appeal 46 

2.  The  assumption  by  the  court  in  its  charge  to  the  jury  of 

a  fact  of  which  there  is  no  evidence  is  error 109 

8.  The  exceptions  referred  to  in  section  800  of  the  code, 
apply  only  to  the  findings  of  fact  or  conclusions  of  law  of 
the  referee « 129 

4.  To  obtain  a  review  of  the  decision  of  a  referee,  a  motion 

for  a  new  trial  is  necessary 129 

5.  It  is  not  error  to  refuse  an  instruction  as  to  a  rule  of 
damages  rendered  inapplicable  by  an  erroneous  exclusion 

of  evid<»nce 148 

6.  Under  act  of  1877,  page  11,  bill  of  exceptions  might  be 
prepared  within  time  limited  ttom  the  adjournment  of  the 
court  sine  die,  [This  is  now  statute  law  by  amendment  of 
1881.     Comp.  Stat.,  671.] 168 

7.  Objections  to  admission  of  a  deed,  as  "irrelevant,  imma- 
terinl,  and  incompetent,"  are  too  general  to  reach  defects 

in  its  form,  execution,  or  acknowledgment 166 

8.  Non-suit  proper  when  evidence  of  plaintiff  is  insuflicient 

to  sustain  a  verdict  in  his  favor 186 

9.  Where  there  is  no  evidence  before  a  jury  authorizing  a 
verdict  in  favor  of  the  plaintiff,  court  may  direct  them  to 
find  for  the  defendant 201 

10.  Court  should  not  dismiss  appeal  on  motion  of  appellee 
because  not  taken  in  time  where  appellee  has  allowed  ap- 
peal to  stand  for  a  long  time,  and  entered  on  trial  of  cause.  204 

11.  In  charge  to  a  jury  undue  prominence  should  not  be 
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given  to  one  branch  or  item  of  evidence^  by  particular 
mention,  to  the  disparagement  of  the  rest 218 

12.  Bailiff  has  no  authority  to  serve  process  unless  specially 
authorized...^ 228 

18.  Instructions,  motion  for  new  trial,  and  all  matters  re- 
quired by  the  statutes  to  be  filed  vrith  the  clerk  and  en- 
tered upon  the  Journal  of  the  court,  should  not  be  em- 
bodied in  a  bill  of  exceptions *.  281 

14.  An  instruction  which  in  effect  withdraws  the  case  from 
the  jury,  cannot  be  sustained  where  there  is  testimony 
that  should  be  submitted  to  them 281 

15.  An  instruction  so  worded  as  necessarily  to  leave  the 
jury  to  uncertain  conjecture  as  to  the  meaning,  and  there- 
fore liable  to  lead  the  jury  astray  in  their  consideration  of 
the  case,  is  good  ground  for  a  new  trial 262 

16.  An  instruction  that  under  certain  given  *<  circum- 
stances, the  city  is  liable  for  its  failure  to  perform  its  du- 
ties,'' but  there  was  no  explanation  by  the  judge  as  to 
what  those  "duties''  were,  held,  erroneous 268 

17.  An  instruction  must  not  assume  (he  possible  existence 
of  a  state  of  facts  which  the  jury  have  no  right  to  find, 
there  being  no  evidence 268 

18.  Instructions  not  warranted  by  evidence,  heldf  erroneous.  272 

19.  Instructions  should  not  set  forth  abstract  principles  of 
luw,  however  correct,  yet  inapplicable  to  proof  in  the  case.  291 

29.  It  seems  a  matter  in  the  discretion  of  a  court  whether  it 
will  allow  a  party  to  withdraw  his  rest  and  introduce  ad- 
ditional testimony 822 

21.  Abuse  of  discretion  by  trial  court,  286,  891.     No  abuse 

of  discretion 820 

22.  Under  occupying  claimant  act.     [Gomp.  Stat.,  865.]...  878 
28.    Foreclosing  tax  lien 877 

24.  Continuance  of  cause  is  matter  of  discretion,  but  if  ap- 
plicant has  been  diligent,  and  it  appears  there  has  been  an 
abuse  of  discretion,  new  trial  will  be  granted 891 

25.  If  proof  of  material  facts,  under  issue  joined,  devolve 
on  defendant,  and  no  testimony  is  offered  on  either  side,  it 

is  error  to  instruct  Jury  to  find  for  defendant 891 

26.  Exceptions  to  granting  or  overruling  of  motion  for  new 
trial  should  be  taken  to  obtain  review  of  such  motion.  486,  488 

27.  Beferee  cannot  grant  new  trial 438 
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28.  Bzoeptiona  to  report  of  referee  cannot  take  place  of  mo- 
tion fur  new  trial 488 

29.  Failure  to  complj  with  etatate  relaUve  to  instructiona 
[Comp.  Stat.,  204,]  not  ground  of  error  unless  excepted  to.  456 

80.  Judgment  should  not  be  entered  without  pleadings  or 
substituted  copies  469 

81.  Affidavits  on  bearing  must  be  embodied  in  bill  of  ex- 
ceptions    621 

82.  ProYisions  of  code  relative  to  bil)  of  exceptions  [sec 
811]  do  not  apply  to  justices  of  the  peace 627 

88.  Motion  for  new  trial  is  unnecessary  in  cases  brought  to 
the  district  court  on  error  from  a  Justice  of  the  peace, 
where  no  re-trial  of  the  issues  of  fact  is  to  be  had 627 

Prsotioe  in  Criminal  Gases. 

1.  Application  for  change  of  venue  is  addressed  to  sound 
discretion  of  trial  court;  and  unless  an  abuse  of  such  dis- 
cretion be  clearly  shown,  the  decision  will  not  be  inter- 
fered with.  A  motion  for  such  change  to  a  particular 
county  is  bad,  and  may  be  overruled  for  that  reason  alone      8 

2.  If  it  be  shown  by  the  voire  dire  examination  of  a  juror 
that  his  mind  is  impressed  so  thoroughly  with  the  idea  of 
the  prisoner's  guilt  that  he  cannot  presume  him  to  be  in- 
nocent, and  can  only  admit  the  '*  possibility  "  of  his  being 
so,  it  is  good  ground  for  challenge.  And  if  a  juror  have 
an  opinion  as  to  the  guilt  of  the  accused,  even  if  based 
solely  on  newspaper  reports,  so  fixed  as  to  require  evidence 
to  remove  it,  he  does  not  stand  indifferent,  and  is  subject 
to  challenge,  although  be  may  believe  that  he  can  render 
a  fair  and  impartial  verdict  on  the  evidence  produced  in 
court 8 

8.     Cross-examination  of  witness  as  to  identity  of  prisoner..      3 

4.     Refusal  of  court  to  hear  argument  on  admissibility  of 

evidence  is  not,  per  s«,  error 8 

6.     Interest  of  witness  in  result  of  trial  may  be  shown 8 

6.  Instructions  should  not  be  so  worded  as  to  leave  on 
minds  of  jurors  an  impression  that  judge  believes  prisoner 
to  be  guilty.  Nor  should  they  have  a  tendency  to  mis- 
lead        4 

7.  An  instruction  that  by  reason  of  being  indicted  and  put 
upon  trial,  the  character  of  the  accused  "Aos  a  aiain  or 
imputation  "  cast  upon  it,  and  that  his  proof  of  good  char- 
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acter  was  "ioremoye  this  stain  or  Imputation/'  and  to 
restore  the  character  to  its  former  state,  is  erroneous 4 

8.  An  instruction  to  the  effect  that  while  it  is  unsafe  to  con- 
vict upon  the  testimony  of  an  accomplice  alone,  the  jury 
were  at  liberty  to  do  so  if,  on  due  consideration,  they 
deemed  it  sufficient,  heldf  not  erroneous 4 

9.  Court  should  not  multiply  instructions,  with  changed 
phraseology,  on  a  single  proposition  of  law.  One  clear, 
pointed  statement  to  the  jury  of  each  proposition  advanced 

is  sufficient 4 

10.  Verdict  finding  accused  guilty  under  a  count  of  the  in- 
dictment charging  death  to  have  been  produced  "by 
means  to  the  jurors  unknown,''  is  good,  although  there 
was  evidence  which  would  have  warranted  jury  in  finding 
it  to  have  been  produced  either  by  hanging  or  by  shoot- 
ing        6 

11.  Accused  should  be  discharged  where  witnesses  on  the 
part  of  the  state  have  not  been  prevented  from  attending 
court,  and  an  indictment  has  not  been  found  at  the  term 

at  which  he  is  held  to  answer 221 

12.  Mistake  of  jurors  no  ground  for  setting  verdict  aside, 
when  409 

18.  Instructions  relative  to  insanity  of  prisoner  properly 
refused,  there  being  no  evidence  concerning  it 410 

11.  Chattel  mortgage  offered  to  disprove  allegations  of  own- 
ership alleged  in  indictment,  heldj  proper  evidence 410 

16.  An  instruction  in  a  trial  for  malicious  shooting,  that 
"the  law  requires  something  more  than  occasional  oddity 
or  hypochondria  to  exempt  the  perpetrator  of  an  offense 
from  its  punishment,"  is  not  erroneous 637 

16.  On  a  trial  under  sec.  116  of  criminal  code,  prosecution 
roust  show  by  competent  testimony  that  value  of  property 
exceeded  $86 639 

17.  A  witness  before  he  is  competent  to  testify  as  to  the 
value  of  property  must  show  by  his  testimony  that  he  has 
knowledge  of  the  value  of  such  property  689 

Practice  in  Supreme  Court. 

1.  Evidence  examined  and  held  insufficient  to  sustain  ver- 
dict or  judgment,  46,  186,  442.     Held  sufficient,  121,  122,  266, 

868,  467,  460,  618 

2.  Anignmenta  of  error 148 
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8.  Srror  does  not  lie  upon  the  refusal  of  the  court  to  give 
to  the  Jury  on  their  retirement  forms  of  verdict,  although 
suitable,  requested  by  counsel 14S 

4.  Questions  for  review,  occurring  during  a  trial  below, 
must  have  first  been  presented  there  by  motion  for  new 
trial HS 

6.  If  on  appeal  from  a  Judgment  of  a  justice  of  the  peace 
appellee  answer  and  go  to  trial  in  the  district  court,  he 
cannot  assign  it  as  error  that  he  was  required  by  the  court 

to  do  so  before  the  time  required  by  law 157 

C.    Costs  on  proceeding  in  error,  under  facts  stated 208 

7.  Review  of  errors  committed  against  defendant  in  error 

on  trial  below 414 

8.  Exceptions  to  ruling  of  court  below  on  motion  for  new 
trial  must  be  Uken 486,  488 

9.  Where  a  motion  for  a  new  trial  is  decided  at  a  term  sub- 
sequent to  that  at  which  it  is  made,  and  one  of  the  grounds 
assigned  therein  is  that  the  verdict  is  not  sustained  by  the 
evidence,  a  bill  of  exceptions,  containing  all  the  testimony 
signed  at  the  term  at  which  the  motion  is  overruled,  will 
be  considered  for  the  purpose  of  determining  that  ques- 
tion   626 

10.  In  an  action  of  ejectment,  where  the  plaintiff  in  his  re- 
ply pleaded  a  tender  of  the  amount  paid  by  the  defendant 
for  taxes  due  on  the  premises,  but  the  court  on  the  trial 
excluded  proof  of  the  amount,  heldj  that  the  judgment  In 
ejectment  being  right,  the  supreme  court  will  order  a  ref- 
erence to  ascertain  the  amount  due  for  taxes,  and  require 
the  payment  of  the  same  as  a  condition  of  affirming  the 
Judgment 682 

Principal  and  Surety. 

1.  The  mere  failure  of  a  creditor  to  institute  an  action 
against  the  principal  debtor  at  the  time  the  debt  becomes 
due  will  not  discharge  the  surety 272 

2.  Subrogation  of  surety  in  supersedeas  bond  to  rights  of 
creditor  on  replevin  bond , 410 

Promissory  Notes.    See  KxaoriABLx  Instbukknts.    Wab- 

BANTT. 

1.    Facts  alleged  held  insufficient  to  charge  indorser 462 

Bailroads. 

1.  May  make  rule  to  carry  passengers  on  its  freight  trains, 
either  not  at  all,  or  only  upon  the  condition  that  they  pro* 


INDEX.  689 

vide  themseWes  with  tickeU.  Previous  notice  of  8uch 
rule  must  be  given.  Actual  notice  not  required  to  justify 
expulsion  of  passenger  for  want  of  a  ticket  at  anv  other 
than  a  regular  stopping  place.  Suitable  general  notice  to 
public  sufScient.  And  the  right  of  expulsion  for  non- 
compliance with  such  regulation  by  a  passenger  may  be 
exercised  after  leaving  the  station,  at  any  suitable  place, 
under  all  the  circumstances  of  the  particular  case 177 

2.     Question  of  negligence  one  of  fact  for  jury,  when 882 

8.  Rule  of  damages  on  taking  right  of  way ;  special  bene- 
fits; opinion  of  witnesses 685,  592,  597 

4.  Tracks  required  to  be  fenced  in,  and  track  crossings 
made  on  lands  crossed  by  railroad 592 

Bape. 

].  Prosecutrix  must  appear  to  have  resisted  to  extent  of 
her  ability;  evidence  276 

Real  Estate. 

1.  Title  by  attachment  proceedings 128 

2.  Contract  for  sale  valid  as  between  the  parties  and  those 
having  knowledge  of  its  existence  though  not  witnessed 

or  acknowledged 192,  405 

8.  Covenants  running  with  land  do  not  pass  to  a  mortgagee 
as  assignee « 250 

4.  As  between  the  owner  of  real  estate,  evidenced  by  an 
unrecorded  deed,  and  a  simple  judgment  creditor  of  his 
grantor,  the  former  is  to  be  preferred 297 

5.  Lien  of  an  ordinary  judgment  on  the  real  estate  of  the 
debtor  is  not  specific,  but  general,  and  subject  to  all  prior 
liens,  either  legal  or  equitable.  Such  lien  does  not  exceed 
the  actual  interest  of  judgment  debtor  in  the  land,  and  is 
subject  to  every  equity  therein  existing  against  debtor  at 
the  time  of  its  rendition 297 

6.  To  defeat  the  interest  of  one  holding  in  good  faith  un- 
der an  unrecorded  deed,  it  is  not  enough  to  show  merely 
that  he  is  a  judgment  creditor  of  the  grantor  in  the  deed, 
or  even  that  he  is  a  purchaser  under  such  judgment,  but 
it  must  appear,  in  addition,  that  his  lien  is,  evidenced  by 
some  instrument,  a  sheriff's  deed  for  instance,  "required 
to  be  recorded,''  which  must  be  entered  of  record  before 
such  prior  conveyance 297 

7.  One  M.,  after  the  recovery  of  a  judgment  against  him 
in  the  district  court,  received, a  conveyance  of  real  estate 
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in  th«  ooanty  where  the  Judgment  wib  rendered,  which 
land  he  afterwards  conveyed.  Afterwards  an  execution 
was  if  sued  on  the  Jadgment  and  levied  on  the  land  in 
question.  In  an  action  by  a  subsequent  mortgagee  Co  en- 
join the  sale,  upon  the  ground  that  M.  was  never  in  fact 
the  owner  of  the  land,  but  a  mere  agent,  held,  that  tbo 
testimony  failed  to  show  that  M.  did  not  take  the  title  ii» 
owner 338 

8.  In  an  action  upon  a  contract  for  the  conveyance  of  re:il 
estate  when  title  should  be  acquired  under  the  U.  S. 
homestead  law,  and  providing  for  part  payment  in  break- 
ing prairie  at  $2.60  per  acre,  the  breaking  to  be  paid  for 
in  cash  if  the  land  was  not  conveyed — ffeld^  1.  To  re- 
cover for  the  breaking  the  petition  must  state  the  failure 
to  convey.  2.  The  alleged  illegality  of  the  contract  would 
not  defeat  a  recovery  of  the  price  of  the  breaking 516 

9.  Entry  by  M.  of  U.  3.  land,  and  assignment  of  certificate 
to  C;  mortgage  afterwards  on  same  land  to  secure  note  of 
H.  to  C;  after  maturity  of  note  G.  entered  into  possession 
and  gave  mortgage  to  8.,  which  was  foreclosed,  sale  con- 
firmed, and  deed  to  purchasers,  whose  title  was  held  good 

as  against  the  assignee  of  mortgage  by  M.  to  G 809 

Beoeiying  Stolen  Goods.    See  Practics  ik  Criuinal 

CABK&f  16. 

Referee.    See  Pbacticg,  3,  4. 

Bepleyin. 

1.  The  purchaser  of  a  building  occupied  by  a  tenant  recov- 
ered possession  thereof  by  replevin,  without  giving  him 
the  statutory  notice  to  quit  Held^  that  replevin  was  not 
the  proper  remedy,  and  parchaser  was  liable  for  damages 
sustained  by  tenant  261 

2.  Where  judgment  is  in  thejalternative,  tender  of  prop- 
erty in  return  is  sufficient  if  made  at  the  place  where  re- 
plevied. If  tender  is  refused,  defendant  cannot  enforce 
Judgment  for  value  of  property.    If  portion  of  property 

is  lost,  value  thereof  may  be  tendered 479 

Bes  A4]udicata.    See  Mortoaos,  2. 

BesciBsion,  829.    See  Gontraot,  6. 

Beyenue.    See  Taxrs. 

Bight  of  Way  for  railroads;  damages 686,  692,  697 
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Sale.    See  Fraud.  .  Judicial  Balb. 

Schools. 

1.  Action  on  demand  belonging  to  a  school  district  must 

be  brought  in  name  of  district,  not  in  name  of  treasurer...  288 

2.  Treasurer  not  entitled  to  receive  money  from  county 
treasurer  except  on  school  warrant 288 

8.  County  treasurer  not  authorized  to  pay  out  county 
school  fund  until  it  has  been  apportioned  by  county  super- 
intendent    288 

4.  Moderator  of  district  refu|ing  to  sign  report  to  county 
clerk  of  lawful  taxes  yoted  at  district  meeting  will  be 
compelled  by  mandamus  to  do  so 859 

Service  of  Process  by  bailiff  unauthorized 223 

Sheriff. 

1.    Amercement  by  county  court 472 

Specific  Performance. 

1.  Under  facts  stated,  J.  B,  held  to  be  a  necessary  party 
defendant  601 

Statute  of  Frauds.    See  Fbaud, 

Statute  of  Limitations.    See  Limitation. 

Statutes. 

1.  Meaning  of  term  "  unorganized  county  "  in  act  of  1879, 

p.  62,  [Oomp.  Stat.,  787],  stated 2,  8 

2.  Revenue  law  1879,  [Oomp.  Stat,  400],  did  not  repeal 
right  to  foreclose  tax  lieni.  Laws  1876,  107.  [Oomp. 
Stot.,  486] 886 

8.    Liquor  act  of  1881  examined 647 

Statutes  Cited  and  Construed. 

Laws  1867. 
Attachment,  p.  98 126 

Laws  1868. 
Pendency  of  action,  p.  121 127 

Laws  1869. 
Lincoln  loU,  p.  247 406 

48 
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Bktibed  Statutks,  1866. 

AttornfiyB,  sec.  7,  p.  16  [Coup.  Stat.,  66] 446 

Real  eaute,  »eca.  2,  16,  17,  chap.  48 496 

,  tec.  70,  chap.  48 120 

,  »oc.  78,  chap.  48 495,  497 

Reveoue,  sec.  68,  p.  82d 230 

OiNSRAL  Statutbs,  1878. 

Attorney  fees,  p.  98,  [Comp.  SUt.,  65) 96 

Cities  first  class,  sees.  16,  62.  pp.  116,  126 40 

Cities  second  class,  sec.  2,  p.  167 70 

,  sec.  81,  p.  142 79,  80 

,  sec.  84,  p.  161 255 

Corporations,  sees.  186,  189,  p.  200,  [Comp.  Sut.,  166] 244 

County  (probate)  courto,  p.  268,  [Oomp.  Stat.,  206]...*. 478 

Fraud,  sec.  6,  p.  892,  [Comp.  Stat.,  1??7J 196 

Liquor  selling:,  sec.  672,  p.  861 863 

Occupying  claimants,  p.  601,  [Comp.  Stnt.,  865] 375 

Railroads,  sec.  107,  p.  195,  [Comp.  Stat.,  152^ 184 

Reyetiue,  sec.  7,  p.  936 380 

,  sees.  6,  6,  p.  898 74 

,  sec.  27,  p.  907 75 

,  sees.  49,  60,  p.  916 67 

,  sec.  61,  p.  917 881 

,  sees.  64,  65,  63,  pp.  917,  921 69 

,  sec.  61,  p.  921 71 

,  sec.  64,  p.  922 72 

,  sec.  66,  p.  922 , Sod 

Schools,  sees.  2,  87,  42,  ebup.  68 285 

CoMPiLSD  Statutes,  1881. 

Fees,  soc.  84,  p.  280 160 

Fencing  railroad  tracks,  sees.  2,  106,  chap.  72 696 

Liquor  act,  p.  888 623,  647,  666,  670 

Revenue,  sec.  120,  p.  424 242 

Schools,  sees.  1,  2,  p.  462 861 

,  sec.  11,  p.  467 361 

Laws  1876. 

Chnrping  jury,  p.  77,  [Comp.  Stat,  208] 458 

Crimes  in  unorgnnizcd  territory,  p.  81 82 

Foreclosing  Ux  lien,  p.  107,  [Comp.  Stat.,  436] 882 

Liquor  license,  p.  24 371 

Revenue,  p.  97 78 

Stay  of  execution,  p.  60,  [Comp.  Slat,  691] 476 
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Laws  1877. 

Bill  of  exceptions)  p.  11 165 

Chattel  mortgage,  p.  61 601 

County  courts,  p.  16 474 

Custer  county,  p.  211,  [Conip.  Stat.,  163] 16,  88 

Kevenuo,  pp.  48-48 67 

Latts  1879. 

Appropriation,  p.  894 604 

Chattel  mortgage,  p.  108,  [Comp.  Stat.,  288] 496 

Cities,  second  class,  p.  212,  [Comp.  Stat.,  116] 871 

Crimes  in  unorganized  territory,  p.  62,  [Comp.  Stat.,  787]  12,  82,  604 

Elections,  sec.  7,  p.  241,  [Comp.  Stat.,  257J 174,  176 

,  sec.  64,  p.  260,  [Comp.  Stat.,  266] 107 

,  sec.  72,  p.  261,  [Comp.  Stat,  266] 102 

Interest,  sec.  6,  p.  118,  [Comp..Stat.,  823] 9rf 

Public  money,  p.  166,  [Comp.  Stat.,  68] 486 

Revenue,  sec.  19,  p.  824,  [Comp.  Stat,  422] 72 

Civil  Codk. 

Amercement,  sec.  618 473 

Appeal,  sec.  1006 863 

AttMchment,  sees.  287,  239 301,  802 

Bill  of  exceptions,  see.  811,  [Comp.  Stat,  671] 628 

Commencement  of  action,  sec.  19 848 

Coste,  sec.  621 468 

Deed,  sec.  600 848 

Exceptions,  sec.  800 180 

,  sec.  408 ,. 165 

Execution,  sec.  483 368 

Forcible  entry  ard  detainer,  sec.  1022 268 

Homestead,  sec.  626,  [Gen.  Stat,  616] 890 

Judgment,  sec.  432 898 

,  sec.  440 471 

Judgment,  setting  aside,  sec  1001 289 

Judicial  sale,  sec.  498 427 

Justices  of  peace,  sec.  1103 , 464 

Limitation  of  actions,  sec.  22 418 

Handamus,  sec.  646 861 

Mortgage  foreclosure,  sec.  848 868 

New  trial,  sees.  814,  816,  817,  318 439 

Parties,  sec.  32 172 

,  sec.  63 605 

Pendency  of  action,  sec.  86 848 

Petition,  sec.  92 288 

Pleadings,  sec.  129 237,  466 
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,  sec.  184 897,  422 

,  sec.  187 471 

Criminal  Codk. 

Appeal,  sec.  824 581 

Ccwts,  tecs.  822,  828 631 

False  pretenses,  sec.  126 310 

Loaning  public  money,  sec.  124  435 

Receiving  stolen  goods,  sec.  116  541 

Stay  of  Execution 474 

Subrogation. 

1.  Of  surety  in  supersedeas  bond  to  rights  of  creditor  on 
replevin  bond 419 

Surety.    See  Principal  and  Surbtt. 

Taxes.    See  Contract,  7.    Countibs.    Municipal  Corpo- 
rations. 

1.  Since  act  of  1877,  p.  48,  treasurer  has  authority  to  sell 
real  estate  without  first  exhausting  personalty 65 

2.  Under  law  in  force  Dec.,  1877,  private  sale  for  taxes 
might  be  had  without  notice  or  competition 65 

8.  Under  tax  sale  for  year  1876,  county  treasurer  could 
make  a  separate  sale  of  real  estate  for  delinquent  city  taxes 
of  cities  of  the  second  class,  issue  a  separate  certificate 
therefor,  and  be  entitled  to  receive  the  same  fee  as  upon 
sales  for  delinquent  state  and  county  taxes 65 

4.  Provisions  of  law  allowing  the  holders  of  certificates  of 
tax  sale  forty  or  twenty  per  cent  per  annum  upon  the  re- 
demption of  lands  from  such  sale  are  not  unconstitutional    66 

5.  One  who  does  not  appear  before  the  board  of  equaliza- 
tion cannot  afterwards  by  original  action  defeat  the  levy 
of  taxes,  and  a  sale  of  his  property  thereunder,  on  the 
ground  that  a  large  amount  of  other  property  escaped  tax- 
ation by  an  under  assessment,  thereby  increasing  the  rate 

on  his  property 66 

6.  A  city  council  sitting  as  a  board  of  equalization  have  no 
authority  to  raise  the  assessed  value  of  all  the  property  of 
said  city  by  raising  the  aggregate  value  of  each  assessment 

a  certain  per  cent 66 

7.  A  tax  levied  upon  all  real  estate  of  a  city  and  not  upon 
personal  property,  for  the  purpose  of  making  local  im- 
provements, is  unconstitutional  and  void 66 


INDEX.  646 

8.  Land  road  tax  of  four  dollars  per  quarter  section  is  ille- 
gal   241 

9.  Tax  deed  and  validity  of  sale  are  to  be  tested  by  act  in 
force  when  sale  was  made 241,  511 

10.  Including  a  void  tax  in  amount  for  which  land  is  sold 

is  sufficient  to  avoid  the  deed 241,  510 

11.  Supreme  court  will  not  entertain  Jurisdiction  of  man- 
damus to  compel  execution  of  tax  deeds  when  it  appears 
that  actions  are  pending  in  other  courts  to  have  tax  pro- 
ceedings declared  void 266 

12.  A  valid  assessment,  levy  of  taxes,  and  sale  of  the  realty, 
are  absolutely  essential  to  the  validity  of  a  tax  deed 266 

18.  Injunction  to  restrain  collection  will  not  be  granted 
unless  tax  is  void  or  its  enforcement  inequitable 344 

14.  Assessment  essential  to  validity  of  tax.  But  a  formal 
assessment,  although  not  made  in  the  mode  contemplated 
by  the  law,  if  not  inequitable,  will  support  a  levy  other- 
wise legal 844 

16.  A  failure  of  board  of  equalization  to  meet,  whereby 
plaintiff  had  no  opportunity  to  appear  and  show  that  the 
*' assessment  was  too  high,''  is  no  ground  for  equitable  re- 
lief without  showing  that  the  valuation  was,  relatively, 
too  high,  and  that  the  complainant  desired  to  have  it 
equalized  by  a  suitable  reduction 844 

16.  A  tax  in  all  other  respects  proper,  levied  upon  an  un- 
verified but  fair  valuation,  is  just  as  equitable  as  if  the  re- 
quired verification  had  been  made  344 

17.  Action  to  foreclose  lien  may  be  brought  on  failure  of 
tax  title  after  time  for  redemption  has  expired.  Not 
necessary  before  bringing  it  to  test  validity  of  tax  deed  by 
action  at  law 877 

18.  Where  sale  is  illegal,  the  owner  of  land  is  not  liable  for 
expenses  incurred  by  tax  purchaser  in  serving  notice  on 
occupants  or  owners  of  his  intention  to  obtain  a  deed,  nor 

for  expenses  of  procuring  deed 510 

19.  License  fees  under  liquor  act  of  1881  are  not  taxes 547 

20.  Uniformity  of  taxation  under  sec.  1,  art.  IX  of  Const.  647 

21.  Tax  deed  must  show  that  sale  was  made  at  place  re- 
quired by  law 582 

Telegraph  Company. 

1.  Liability  for  errors  in  transmission  of  message.  Rules 
limiting  liability 87 
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2.  When  message  is  sent  subject  to  rules  limiting  liability, 
unless  repeated  at  an  additional  expense,  the  mere  fact  that 
there  was  an  error  in  the  message  as  delivered  is  not  of  it- 
self, and  without  further  proof  of  carelessness,  sufiBcient 
to  authorize  the  plaintiff  to  recover  anything  beyond  the 
amount  paid  for  sending  it  and  interest  thereon 87 

Tender. 

1.  A  mere  tender  of  the  amount  secured  by  a  chattel  mort- 
gage to  the  creditor  on  the  day  fixed  for  payment,  al- 
though not  accepted,  nor  kept  good,  has  the  effect  to  release 
the  property  from  the  mortgage.  But  if  the  tender  be 
made  afler  default  of  payment  at  the  stipulated  time,  it 
must  be  tcept  good,  or  it  will  be  entirely  unavailing 147 

2.  Tender  must  be  unconditional.  There  must  not  be  any- 
thing, raising  the  implication  that  the  debtor  intends  to 
cut  off  or  bar  a  claim  from  any  amount  beyond  the  sum 
tendered '. 147 

8.  £vidcnce:  "  I  showed  him  $500,  and  told  him  he  could 
have  it  for  his  claim."  Held,  a  conditional  offer,  and 
unavailing  as  a  tender 147 

4.  On  part  of  one  claiming  title  to  property  conveyed  by 
state  to  other  parties 404 

Time. 

1.     Of  essence  of  contract ;  waiver 201 

Title.    See  Mortoaqs.    Rial  Estate. 

Treasurer— County.    See  Schools. 

1.     Garnishment  of  money  deposited  in  bank 481 

Trespass, 

1.  Verdict  in  case  of  trespass  not  against  weight  of  evi- 
dence   460 

2.  Owner  has  no  right  to  drive  animals  on  land  of  another.  688 
Trust. 

1.  Where  it  is  sought  through  the  establishment  of  a  trust 
by  parol  evidence  to  defeat  the  title  of  one  holding  the  fee 
of  real  estate,  under  a  deed  absolute,  the  essential  facts  re- 
lied on  must  be  clearly  proved  or  the  attempt  will  fail. 
Kvidence  in  support  of  alleged  trust  examined,  and  held  to 
be  inadequate 82 
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2.  On  facts  stated,  held^  that  as  between  a  wife,  who  had 
purchased  real  estate  with  her  monej^,  the  title  being  taken 
in  the  name  of  her  husband,  and  remaining  in  his  name 
for  a  number  of  years,  during  which  time  he  contraoted 
debts  on  the  faith  of  his  being  the  absolute  owner  of  the 
land,  and  creditors  who  obtained  judgment  against  the 
husband  before  the  husband  parted  with  the  alleged  title, 
equity  of  creditors  must  be  preferred....: 197 

8.  Evidence  examined  and  title  to  property  being  in  son, 
held,  to  be  in  trust  for  estate  of  father  and  not  liable  to 
debts  on  which  son  became  surety 222 

Usury. 

1.  Since  June  1, 1879,  a  stipulation  in  a  promissory  note  to. 
pay  a  reasonable  attorney's  fee  for  instituting  and  prose- 
cuting a  suit  on  the  note,  in  addition  to  legal  interest,  is 
unauthorized  by  law  and  void 95,  896 

2.  Subsequent  security  given  for  a  loan  originally  usurious    ■ 
is  subject  to  plea  and  proof  of  usury.    If  established,  pay- 
ments of  interests  will  be  applied  pro  tanio  of  the  prin- 
cipal   465 

8.  Burden  of  proof  is  on  party  pleading  usury.  But  if  es- 
tablished, holder  of  instrument  must  show  bona  JUle  pur- 
chase before  maturity 487 

4.  On  proof  made,  held  that  party  effecting  the  loan  was 
the  agent  of  the  lender,  notwithstanding  a  recital  in  ap- 
plication that  it  was  agent  of  the  borrower. 487 

Vendor  and  Vendee.    See  Fraud. 

Verdict.    See  Practice  in  Criminal  Gases,  10.     Practii's  in 
Supreme  Court,  8. 

Waiyer.    See  Contract,  2,  4.    Mortoaoe,  1. 

1.    Of  error  by  taking  stay  of  execution 474 

Warranty. 

1.  In  an  action  on  notes  given  for.  a  harvester,  breach  of 
warranty  is  no  defense,  where  testimony  shows  that  par- 
ties relying  on  warranty  had  wholly  failed  to  comply  with 

its  terms  or  conditions  precedent 116 

2.  Measure  of  damages 148 

Witness. 

1.  Interest  in  result  of  trial  may  be  shown 8 

2.  Cross-examination  as  to  identity  of  prisoner.. 8 

8.     Rules  regarding  examination  by  attorneys  to  be  reason- 

\  able,  not  arbitrarily  dictating,  etc 4 

4.     Competency  of 689 
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